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THE  JAMES  WILSON  MEMORIAL, 
by 

BURTON   ALVA  KONKLB, 
Secretary  oj  the  James  Wilson  Memorial  Committee. 

The  courtesy  of  the  American  Law  Register  in 
consenting  to  the  issue  of  this  Wilson  number  as  a  part 
of  the  official  Memorial  Program  is  warmly  appreciated 
by  the  committee,  and  the  secretary  heartily  responds 
to  the  request  of  the  Register  for  a  brief  account  of  the 
event  and  its  origin,  which  will  receive  fuller  treatment 
in  the  Memorial  Proceedings  volume  soon  to  be  issued 
by  the  committee. 

One  cannot  long  delve  in  the  original  records  of  events 
that  have  happened  within  the  historic  territory  of 
Pennsylvania,  before  he  begins  to  see  the  shadows  that 
could  only  be  cast  by  towering  figures,  and  that  was  my 
own  experience  in  regard  to  James  Wilson,  nearly  a 
decade  ago,  as  it  was  in  regard  to  at  least  two  other  per- 
sonages of  striking  stature,  George  Bryan  and  David 
Lloyd.  It  happened  to  be  my  duty,  as  well  as  desire,  to 
some  time  present  these  characters  more  fully  to  his- 


. 
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torical  students  at  large;  for  no  one  knows  so  well  as  the 
historian  that  American  history,  and  especially  history 
within  Pennsylvania,  is  very  far  from  having  been  fully 
explored  and  presented.  ■  I  do  not  mean  to  say  that  Wil- 
son was  unknown  or  that  his  name  was  in  "oblivion/9 
so-called.  Such  a  statement  would  only  raise  a  smile 
in,  if  not  on,  the  student  of  constitutional  history;  I 
mean  merely  that  there  was  no  Life  of  him,  as  there  is 
none  of  Benjamin  Rush,  or  of  David  Lloyd,  whom  Pro- 
fessor Channing  has  recently  described  as  one  of  the 
greatest  figures  in  the  colonial  history  of  America. 
Neither  was  there  a  statue  of  him.  Had  he  gone  into 
the  picturesque  office  of  President  of  the  United  States, 
or  been  a  dashing  Secretary  of  the  Treasury  with  a  pic- 
turesque duel  to  close  his  career,  instead  of  being  buried 
in  the  sober  and  unpicturesque  halls  of  the  Supreme 
Court,  he  might  have  been  in  the  popular  thought  as 
fully  as  he  has  always  been  in  that  of  the  student  of  con- 
stitutional history.  Emperor  William  sends  over  a 
statue  of  Frederick,  not  Baron  Stein;  but  some  of  us 
would  like  to  see  one  of  the  great  Baron  quite  as  welL 

Therefore,  it  is  not  well  to  over-emphasize  the  fact 
that  one  has  "discovered"  Wilson,  for  it  is  liable  to  sug- 
gest vast  pleasures  before  the  erstwhile  and  more  or  less 
surprised  "discoverer."  No  student  who  has  read  Mad- 
ison's notes  on  the  Convention  of  1787  but  knows  Wil- 
son's great  place  in  history — as  Attorney  General  (now 
Justice)  Moody,  who  has  been  so  valuable  an  advocate 
for  us  at  the  White  House  said  to  me  one  day,  in  telling  ■ 
the  basis  of  his  own  admiration  for  him:  "There  is  no 
need  to  go  farther."  It  was  there  that  the  present  writer 
first  adequately  appreciated  Wilson — in  the  testimony  of 
James  Madison,  and  I  have  been  studying  him  ever 
since.  Just  as  I  had  suggested  portraits  of  George  Bryan 
and  others,  it  occurred  to  me  that  his  remains  should  be 
brought  back  to  Christ  Church,  and  that  he  was  worthy 
of  more  than  a  portrait — he,  and  also  his  great  friend 
Morris,  ought  to  have  a  statue.  Unfortunately  for  me; 
the  only  knowledge  I  had  of  any  other  efforts  in  this  di- 
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rection  was  of  those  of  Judge  Harry  White  in  the  State 
Bar  Association,  when  he  offered  that  body  a  thousand 
dollars  as  a  nucleus  to  a  statue  fund,  in  vain.  Nor  did 
I  know  of  other  efforts  until  after  I  had  worked  over  a 
year  at  my  plans  and  organized  the  original  committee. 

I  had  secured  the  sympathetic  cooperation  of  the 
owner  of  the  old  gubernatorial  plantation  at  Edenton, 
J.  G.  Wood,  Esq.,  one  of  the  leading  men  of  that  place, 
and  also  W.  D.  Pruden,  Esq.,  the  president  of  the  North 
Carolina  Historical  Society,  and  had  decided  on  a  com- 
mittee which  would  be  recognized  there  as  able  to  voice 
the  wishes  of  Pennsylvania.  Fortunately,  I  had  occa- 
sion to  visit  Senator  Knox  at  Valley  Forge  on  July  17, 
1905,  and  in  an  accidental  turn  of  the  conversation,  the 
Senator  expressed  his  admiration  for  Wilson's  great 
work  and  I  told  of  my  plan.  He  said  it  would  be  a  pub- 
lic service  and  wished  to  aid  it.  He  there  became  my  first 
associate  on  the  James  Wilson  Memorial  Committee.  I 
then  sought  Attorney  General  Carson,  and  also  wrote  to 
Governor  Pennypacker,  Senator  Penrose,  Chief  Justice 
Mitchell,  President  {pro  tern.)  Sproul  of  the  Senate,  Fran- 
cis Rawle,  of  the  American  Bar  Association,  and  Alex- 
ander Simpson,  of  the  State  Bar  Association,  all  personal 
friends,  who  authorized  me  to  act  in  their  names  with 
full  power  to  bring  about  the  result  in  a  wise  way.  Mr. 
Carson  handed  me  a  package  of  material  he  had  gathered 
on  Wilson,  saying  that  it  contained  some  material  also 
from  Dr.  S.  Weir  Mitchell,  who  was  interested  in  Wilson. 
I  at  once  wrote  Dr.  Mitchell,  who  also  heartily  joined. 
It  was  under  this  original  committee  that  informal 
possession  of  the  remains  was  secured,  and  I  desire  to 
see  proper  credit  given  these  gentlemen,  for  the  result 
could  not  have  been  accomplished  without  them. 

Incidentally  I  afterwards  learned  that  Dr.  Mitchell 
had  urged  the  removal  upon  leaders  of  the  Law  Associa- 
tion and  Law  School,  but  the  gentlemen  had  never  met. 
At  my  request,  the  three  institutions,  by  representatives 
—Chancellor  Dickson,  Provost  Harrison  and  Dean  Lewis 
—joined  the  Committee,  and    other  officials  of    State, 
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city,  and  societies  and  individuals,  who  naturally  had 
an  interest  in  Wilson,  were  added  as  the  work  grew,  until 
it  finally  stood  as  follows,  with  Chancellor  Dickson  as 
chairman,  Francis  Rawle,  Esq.,  as  Treasurer,  and  myself 
as  Secretary; 

I.  Public  Officials. — Hon.  Samuel  W.  Pennypacker,  Governor  of 
Pennsylvania;  Hon.  Hampton  L.  Carson,  Attorney-General  of  Penn- 
sylvania; Hon.  William  C.  Sprout,  State  Senator  and  presiding  officer 
of  the  Senate  at  the  time  of  his  election;  Hon.  Harry  Walton,  Speaker 
of  the  House  of  Representatives;  Hon.  James  T.  Mitchell,  Chief  Jus* 
tice  of  Pennsylvania;  Hon.  Boies  Penrose,  and  Hon.  P.  C.  Knox, 
United  States  Senators;  Hon.  H.  H.  Bingham,  M.  C;  Hon.  George 
M.  Dallas,  Hon.  John  B.  McPherson,  Hon.  George  Gray  and  Hon. 
Joseph  Buffington,  Judges  of  the  United  States  Court,  ana  Hon.  John 
Weaver,  Mayor  of  Philadelphia. 

II.  Executors  of  the  last  heir  of  James  Wilson,  Miss  Hollings- 
worth,  and  her  relatives. — Israel  W.  Morris,  Esq.;  Effingham  B. 
Morris,  Esq.;  Dr.  J.  Cheston  Morris;  Galloway  C.  Morris,  Esq.;  the 
Misses  Anne  C  and  Susan  Carson;  the  Misses  Anna  and  Mary  H. 
Stewardson,  and  Mrs.  Caroline  H.  and  Miss  Letitia  A.  Humphreys. 

III.  Organizations  or  Officers  of  Organizations. — Dr.  C  C.  Harrison, 
Provost,  for  the  University  of  Pennsylvania;  Dr.  WilUam  Draper' 
Lewis,  Dean,  for  the  Law  School;  Dr.  Samuel  Dickson,  Chancellor, 
for  the  Law  Association  of  Philadelphia,  Chairman;  W.  W.  White, 
Esq.,  Warden,  for  Christ  Church;  Bishop  Whitaker,  of  the  Protestant 
Episcopal  Church;  President  Edgar  F.  Smith  and  Secretary  Dr.  I. 
Minis  Hays,  of  the  American  Philosophical  Society;  John  B.  Colahan, 
Esq.,  (President  at  the  time  of  his  appointment),  and  Secretary 
William  H.  Staake,  of  the  Pennsylvania  Bar  Association;  President 
Albert  Yoke  Smith,  of  the  Pittsburg  Bar  Association;  President 
Brown,  of  the  Lawyers'  Club,  of  Philadelphia  ;  President  Cadwala- 
der,  of  the  Sons  of  the  Revolution;  President  Boyd,  of  the  St. 
Andrew's  Society. 

IV.  Citizens  of  Pennsylvania. — Hon.  E.  S.  Stuart,  Governor- 
Elect  of  Pennsylvania;  Hon.  George  Shiras,  Jr.,  the  last  Pennsylvania 
successor  of  Justice  Wilson  on  the  national  Supreme  Bench;  Judge 
Harry  White,  of  Indiana  County,  who  advocated  a  statue  to  Wilson  as 
far  back  as  1873;  D**-  s-  Weir  Mitchell,  who  has  advocated  honors  to 
Wilson  ever  since  he  described  him  in  his  "Hugh  Wynne;"  Francis 
Rawle,  Esq.,  a  founder  of  the  American  Bar  Association;  Alexander 
Simpson,  Jr.,  Esq.,  a  founder  of  the  State  Bar  Association;  Hon. 
Edward  W.  Biddle,  who  has  written  on  Wilson's  life  at  Carlisle,  Pa.; 
William  McLean,  Jr.,  Esq.,  the  Historian  of  the  Law  Academy;  L. 
H.  Alexander,  Esq.,  of  the  junior  Philadelphia  Bar,  and  Burton  Alva 
Konkle,  of  the  Historical  Society  of  Pennsylvania,  Secretary  of  the 
Committee. 

Some  of  these  have  been  so  active  as  to  deserve  special 
mention — Senator  Knox,  Attorney  General  Carson,  Chair- 
man Dickson,  Mr,  Rawle,  Dr.  Mitchell,  L.  H.  Alexander, 
who  was  unofficial  assistant  to  the  Secretary,  Wm. 
McLean,  Israel  W.  Morris,  Governor  Pennypacker,  Sena- 
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tor  Sproul,  Mayor  Weaver,  Dr.  I.  Minis  Hays,  Judge 
Staake,  Wm.  White,  Dr.  Lewis,  President  Cadwalader 
and  President  Boyd. 

As  it  was  first  intended  to  have  the  removal  take  place 
in  May,  1906,  the  Historical  Society  of  Pennsylvania 
opened  the  official  program  on  the  14th,  the  anniver- 
sary of  the  day  set  for  the  meeting  of  the  convention  of 
1787,  with  the  annual  address,  by  the  Secretary  of  the 
Wilson  Committee,  on  "James  Wilson  and  the  Consti- 
tution." In  the  autumn,  as  President  Roosevelt  was 
unable  to  be  present  at  the  date  finally  fixed,  November 
22,  he  appointed  Attorney  General  Moody  as  his  rep- 
resentative, and  himself  paid  his  own  tribute  to  Wilson 
at  the  Capitol  Dedication  at  Harrisbuig  on  October  4. 
On  November  14,  that  ancient  legal  society,  the  Law 
Academy,  with  the  Supreme  Court  room  as  its  meeting 
place,  in  view  of  the  necessarily  limited  admission  at  the 
main  ceremonies  at  Christ  Church,  opened  the  autumn 
program  at  Philadelphia  by  having  the  Secretary  of  the 
Wilson  Committee  repeat  his  Historical  Society  address. 

On  the  evening  of  November  17,  the  U.  S.  S. 
"Dubuque,"  Captain  A.  F.  Pechteler,  dropped 
anchor  in  midstream  at  League  Island  preparatory 
to  the  historic  duty  to  which  she  had  been  assigned 
by  Secretary  Bonaparte,  the  removal  of  General 
Wilson's  remains  from  the  South;  for  it  must  be 
remembered  Wilson  served  as  Colonel  in  the  Revolu- 
tion, and  was  Brigadier-General  of  Pennsylvania's 
militia.  Owing  to  illness  and  other  unavoidable  causes, 
the  party  appointed  by  Chairman  Dickson  to  go 
to  North  Carolina  was  materially  changed  at  the  last 
moment.  Major-General  J.  S.  P.  Gobin,  who  was  dele- 
gated to  represent  Governor  Pennypacker,  and  Burton 
Alva  Konkle,  the  Secretary,  were  the  only  members  of 
the  original  committee  ready,  and  as  the  St.  Andrew's 
Society  had  kindly  presented  the  beautiful  casket,  the 
Secretary  requested  President  Boyd  to  send  as  his  per- 
sonal representative  Mr.  L.  H.  Alexander.  This  party 
boarded  the  "  Dubuque v>  Saturday  night  and,  with  the 
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casket  draped  in  the  colors  and  under  guard  of  a  marine, 
the  "  Dubuque  "  steamed  down  the  river  early  Sunday 
morning.  The  dignity  of  the  occasion  was  somewhat  in- 
fringed upon  late  on  Sunday  afternoon,  when  Neptune 
attacked  the  Pennsylvania  delegation,  with  a  large  degree 
of  success.  On  Monday  morning,  however,  all  dignity  was 
restored  when  the  "  Dubuque  "  dropped  anchor  before 
Norfolk  and  fired  her  Admiral's  salute.  The  casket  was 
sent  with  the  Secretary's  assistant  to  Eden  ton  with  instruc- 
tions to  have  the  disinterment  performed  by  Mr.  Bring- 
hurst  and  the  local  undertaker,  in  the  presence  of  Mr. 
Wood,  so  that  it  should  be  finished  when  the  party  arrived 
Tuesday  morning.  This  was  done  and  it  is  interesting  to 
record  that  the  results  were  so  favorable  that  it  is  now 
known  that  Wilson's  heavy  hair,  tied  in  the  fashion  of 
the  day,  was  of  a  slightly  sandy  color,  not  unlike  that  of 
President  Roosevelt,  and  his  well-preserved  teeth  also 
rivalled  those  so  well  known  at  the  White  House.  The 
cenotaph,  which  the  Wilson  Committee  had  sent  on,  was 
placed  and  all  was  ready  for  the  ceremonies. 

Tuesday  morning,  November  20,  the  President's  special 
train  of  the  Norfolk  and  Southern  Railway,  in  charge  of 
Vice-President  King  and  his  aides,  as  host,  with  Chief 
Justice  Walter  Clark  of  North  Carolina,  representing 
that  state,  received  General  Gobin,  Captain  Pechteler 
and  the  Secretary  on  board,  and  at  9.30  a.  m.  we 
were  in  Edenton.  Here  we  were  met  by  a  distinguished 
local  Wilson  Committee,  with  W.  D.  Pruden,  Esq.,  as 
chairman,  Lieutenant  Governor  Winston,  representing 
the  Governor,  a  distinguished  guard  from  the  Society  of 
the  Cincinnati  and  Sons  of  the  Revolution,  Mr.  Wood 
and  many  others  and  we  were  soon  at  the  beautiful  plan- 
tation of  "Hays,"  with  its  tiny  cemetery  plumed  with 
evergreens,  and  its  mansion,  the  seat  of  the  early  gov- 
ernors of  North  Carolina,  overlooking  the  head  of  the 
Albemarle  Sound. 

Chairman  Pruden  presided  and  in  the  presence  of  the 
draped  casket  and  cenotaph,  and  after  prayer  by  Rev. 
Drain,  Secretary  Konkle  read  the  formal,  signed  parch- 
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ment  request  for  permission  to  remove,  Chairman  Pradeo, 
read  a  like  reply  from  Mr.  Wood,  and  the  Lieutenant 
Governor  replied  for  the  Governor.  General  Gobin  then 
eloquently  accepted  the  casket  and,  unveiling  the  ceno- 
taph, read  thereon: 

"James  Wflson,  a  Signer  of  the  Declaration  of  Indepen- 
dence.  a  maker  of  the  Constitution  of  the  United  States  and 
a  Justice  of  the  United  States  Supreme  Court  at  its  creation, 
born  September  14,  1742,  died  August  28,  179S.  at  Edenton. 
N.  C.  On  November  so.  1006.  the  Governor  and*  People  of 
Pennsylvania  removed  his  remains  to  Christ  Church,  Phila- 
delphia, and  dedicated  this  tablet  to  his  memory.  'That 
the  Supreme  Power,  therefore,  should  he  vested  iu  the  Profit,  is, 
in  my  judgment,  the  great  panacea  of  human  folkics* — Wilson." 

After  luncheon  at  the  mansion,  almost  the  entire  com- 
pany, with  the  cordial  hospitality  which  characterized 
all  that  was  done  by  the  generous  people  of  North  Caro- 
lina, accompanied  the  casket  to  Norfolk,  through  cour- 
tesy of  Vice-President  King,  and  at  2  p.m.  the  "Dubuque, " 
which  was  docked  at  the  railway's  Berkeley  wharf,  re* 
ceived  the  casket,  with  flag  at  half-mast,  and  minute- 
guns,  and  marines  and  sailors  at  attention,  while  all  the 
vessels  of  the  harbor  had  flags  at  half-mast  and  the 
Navy  Yard  also  thundered  minute-guns.  The  casket 
was  draped  in  the  colors  on  the  after  deck,  and  guarded 
by  marines,  and  with  General  Gobin  and  Secretary 
Konkle  and  Mr.  Wood,  the  special  guest  of  the  Committee, 
Captain  Fechteler's  white  cruiser  steamed  down  the  har- 
bor, receiving  proper  salutes  from  American  and  foreign 
ships  on  her  entire  route.  The  rest  of  the  party  returned 
to  Philadelphia  by  train,  while  the  "Dubuque"  was  halted 
with  many  other  vessels,  by  a  dense  and  persistent  fog 
that  hung  over  the  breakwater  and  threatened  to  seri- 
ously interfere  with  the  program  at  Philadelphia.  It 
was  the  purpose  to  arrive  at  Chestnut  Street  wharf  at  3 
p.  M.f  Wednesday,  "D.  V."  as  Captain  Fechteler  was 
wont  to  add;  but  the  Captain's  skill  equalled  his  hospi- 
tality—which could  not  be  surpassed— and,  in  spite  of 
the  fog  he  enabled  the  "Dubuque  "  to  preserve  our  pro- 
gram by  arriving  in  sight  of  League  Island  Navy  Yard 
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Thursday  morning,  where  the  usual  honors  were  shown 
by  minute-guns,  marines  and  sailors  at  attention,  flags 
at  half-mast,  and  with  a  convoy  of  Admiral  Craig's 
cutter,  and  city  and  government  vessels,  the  ••Dubuque" 
steamed  up  to  Chestnut  Street  wharf,  while  foreign  vessels 
dipped  their  colors,  as  the  bell  tolled  at  Independence 
Hall.  The  minute-guns  of  the  "  Dubuque  "  told  to  all 
that  the  casket  was  being  landed,  and  the  escort,  com- 
posed of  the  Governor,  the  Mayor,  the  Presidents  and 
members  of  Councils,  the  North  Carolina  guests  and  a 
company  of  marines,  formed  in  procession  to  Independ- 
ence Hall,  following  the  casket  borne  on  the  shoulders 
of  sailors  from  the  "  Dubuque,"  while  the  solemn  notes 
of  a  funeral  march  by  the  marine  band  were  heard.  The 
hall  was  most  impressively  draped  and,  about  x  x  a.  m ,f 
as  the  casket  was  in  place  on  a  catafalque,  in  the  Declara- 
tion Room,  under  a  guard  of  the  First  City  Troop,  with  a 
life-size  portrait  of  Wilson  by  Rosenthal  overlooking  it. 
General  Gobin,  in  a  few  well-chosen  words,  delivered  the 
casket  to  the  Governor,  who  formally  accepted  it, 
and  the  room  was  opened  to  the  public.  With  James  Wil- 
son's remains  thus  honored  in  the  midst  of  the  very  walls 
which  witnessed  his  great  work  for  the  state  and  nation, 
and  which  echoed  his  eloquent  periods  as  he  won  men's 
minds  to  the  Constitution,  there  was  probably  no  more 
impressive  scene  in  all  this  beautiful  and  noble  memorial 
than  at  that  moment.  A  laurel  wreath  from  President 
Roosevelt  was  on  the  casket  of  the  man  of  whom  Wash- 
ington said  he  would  "add  lustre"  to  the  Supreme  Bench 
which  was  the  "chief  pillar"  of  the  Constitution. 

At  1.30  p.  m.  distinguished  delegates  and  guests  began 
to  assemble  at  Independence  Hall  and  under  the  guidance 
of  Grand  Marshal  General  Gobin  and  his  aides,  the  pro- 
cession formed  with  the  First  City  Troop  as  escort.  The 
honorary  pall-bearers  were — Chief  Justice  Fuller,  and  Jus- 
tices White,  Peckham,  Holmes  and  Day  of  the  National 
Supreme  Court.  With  the  Governor  and  Chairman  Dick- 
son were  Attorney  General  Moody,  special  representative 
ofj  the  President,  and  other  speakers  and  guests,  such  as 
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Hon.  Alton  B.  Parker,  Mr.  Carnegie,  Dr.  Mitchell,  Attorney 
General  Carson,  Dr.  Lewis,  Ex- Ambassador  Choate  and 
Mr.  Cadwalader  of  New  York —  a  list  entirely  too  numer- 
ous to  reproduce  in  a  sketch  of  this  length.  The  color 
guard  of  the  Sons  of  the  Revolution  was  a  conspicuous 
feature  of  the  distinguished  procession  of  delegates  from 
various  legal,  civic,  patriotic  and  like  societies  and  insti- 
tutions, as  it  passed  down  Fifth  Street  and  paused  for  a 
moment  on  Arch  Street  at  the  tomb  of  Franklin,  Wil- 
son's great  colleague.  At  Christ  Church  the  assemblage, 
with  its  large  element  of  delegates  from  ladies'  patriotic 
societies,  rose  as  the  organ  pealed  forth  our  national 
hymn,  indicating  the  approach  of  the  cortege.  Not  in 
many  a  day  has  historic  old  Christ  Church  had  a  more 
distinguished  gathering.  In  President  Washington's 
pew  were  the  members  of  the  Supreme  Court  of  the  United 
States.  Bishop-Coadjutor  Mackay-Smith,  with  his  assis- 
tants, conducted  the  religious  service,  and,  with  the  draped 
casket  before  them,  the  various  speakers  paid  their 
tributes  to  the  great  statesman  and  political  scientist, 
whom  leaders  of -all  political  faiths  delight  to  honor — 
the  one  man,  as  Attorney  General  Moody  said,  who,  in 
himself  represented  both  democracy  and  nationalism 
(not  federalism).  Governor  Pennypacker,  presiding, 
gave  the  tribute  of  the  State,  drawing  attention  to  Wil- 
son's unique  experience  as  a  signer  of  the  Declaration 
and  the  Constitution  and  as  an  official  interpreter  of  the 
Constitution;  Chairman  Dickson,  in  his  tribute  of  the 
Bar  of  Pennsylvania,  drew  discriminating  attention  to 
him  as  a  great  lawyer;  Dr.  Lewis,  in  giving  the  tribute  of 
the  University,  described  Wilson's  work  as  instructor, 
trustee  and  Professor  of  Law;  Dr.  Weir  Mitchell  gave  a 
characteristically  beautiful  tribute  from  American  liter- 
ature; Mr.  Carnegie  extolled  him  as  a  contribution  from 
Scotland  to  American  institutions;  Hon.  Alton  B.  Par- 
ker gave  a  most  happy  tribute  from  the  American  Bar; 
Senator  Knox,  unfortunately,  could  not  be  present;  Jus- 
tice White,  in  giving  the  tribute  from  the  Supreme  Court 
of  the  United  States,  eloquently  praised  the  moral  sig- 
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nificance  of  the  work  of  the  fathers;  and  Attorney  Gen- 
eral Moody,  representing  the  President,  in  giving  the 
tribute  of  the  Nation,  emphasized  in  a  most  luminous 
way,  Wilson's  belief  in  the  people,  the  creators  of  both 
state  and  nation,  his  unique  and  scientific  combination 
of  democracy  and  nationalism.  These  brief  tributes  were 
followed  by  State  Attorney  General  Carson's  scholarly 
and  formal  oration  on  Wilson's  life,  which  closed  as 
beautiful  and  noble  a  service  as  Americans  have  ever 
witnessed.  The  committal  service  occurred  just  outside 
the  church  at  the  base  of  the  south  wall,  in  a  crypt  where 
Mrs.  Wilson's  remains  lie,  and,  in  the  pavement  of  the 
church-yard,  is  an  exact  duplicate  of  the  cenotaph  at 
Edenton,  except  that  the  date  is  the  22nd  of  November. 
In  the  evening  the  distinguished  guests  were  given  a 
reception  at  the  Historical  Society  of  Pennsylvania, 
where  there  was  an  exhibition  of  Wilsoniana.  This 
society's  courtesy  in  offering  its  halls  as  headquarters 
for  the  Wilson  Committee  was  warmly  appreciated. 
During  this  memorial  week  also  there  was  an  exhibition 
of  oil  portraits  of  the  first  national  Supreme  Court,  ap- 
pointed by  Washington,  in  their  original  room  in  the 
old  City  Hall  at  Fifth  and  Chestnut  Streets,  due  largely 
to  the  generosity  of  Mr.  Albert  Rosenthal.  By  arrange- 
ment of  the  Secretary  with  the  editor  of  the  North  Amer- 
ican Review,  a  r6sum6  of  estimates  of  Wilson  published 
as  an  article  by  a  member  of  our  committee  and  appear- 
ing during  memorial  week  was  made  a  part  of  the  pro- 
gram, but  the  Committee  distinctly  disclaims  responsi- 
bility for  the  personal  views  of  the  writer  of  the  article. 
The  committee  is  a  memorial  body,  and  has  no  desires 
for  propaganda,  nor  does  it  consider  that  there  is  any 
basis  for  a  "  doctrine"  so-called.  The  article  was  offered 
the  Review  because  the  Secretary  declined  to  have  his  ad- 
dress published,  preferring  rather  to  write  as  a  historian 
when  the  time  came,  and  not  as  a  propagandist.  Follow- 
ing the  present  Wilson  number  of  the  American  Law 
Register,  the  Committee's  issue  of  a  volume  of  Memorial 
Proceedings  will  close  its  work  in  all  probability.    The 
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next  steps  will  be  a  statue  and  a  Life  and  Works  of 
Wilson,  both  of  which  have  for  some  time  been  well  in 
hand.  The  idea  which  more  than  any  other  has  P*01****^ 
these  honors  to  this  great  political  scientist  is  expressed 
in  the  address  before  the  Historical  Society,  at  the  °Pe*" 
ing  of  the  memorial  program:  "What  Jefferson  was  to 
the  Declaration  of  Independence,  what  John  Paul  J<**es 
was  to  the  navy  and  George  Washington  to  the  army, 
what  Robert  Morris  was  to  the  finance  of  the  Revolution 
and  Franklin  to  its  diplomacy,  that,  in  fullest  m^"*I 
James  Wilson  was  to  the  Constitution  o£   the  United 
States." 


TRIBUTES     DELIVERED    AT    THE    MEMORIAL 
SERVICES. 


GOVERNOR     SAMUEL     W.     PENNYPACKER,    FOR    THE    COM- 
MONWEALTH     OP      PENNSYLVANIA. 

Nations  that  fail  to  give  due  recognition  to  the  achieve- 
ments and  the  characters  of  the  able  men  among  them 
who  have  aided  in  the  upbuilding  of  their  institutions, 
either  still  linger  within  the  trammels  of  barbarism  or  are 
moving  on  the  downward  path  toward  decadence.  We 
are  met  together  in  this  ancient  churchyard,  where  in 
peace  rest  the  most  honored  of  the  city's  dead,  to  give 
expression  to  the  general  appreciation  of  a  citizen  of 
Pennsylvania  whose  career  was  filled  with  important 
labors  and  who  reached  unusual  distinction.  Of  no  other 
man  could  it  be  written  with  truth  that  he  signed  the 
American  Declaration  of  Independence,  the  Constitution 
of  the  United  States,  and  the  decrees  of  its  Supreme  Court. 
In  a  certain  sense  he  was  the  creator  of  the  nation  as  we 
know  it  to-day.  His  views  more  it  may  be  than  those 
of  any  other  man  determined  the  principles  which  be- 
came embodied  in  the  Federal  Constitution. 

The  people  of  the  Commonwealth  represented  here  by 
this  large  and  intelligent  concourse  cherish  his  memory 
and  repeat  his  praises  for  another  and  even  a  weightier 
cause.  It  is  a  comparatively  easy  task  to  write  a  frame 
of  government.  That  task  was  accomplished  by  Har- 
rington, by.  Bacon,  by  Sir  Walter  Raleigh  and  by  Sir 
Thomas  More,  but  without  any  substantial  result.  To 
have  a  theory  of  government  accepted  by  the  people 
and  started  into  practical  operation  is  to  overcome 
is 
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almost  insuperable  obstacles.  The  adoption  of  the  Fed- 
eral Constitution  met  with  the  most  strenuous  opposition. 
The  struggle  was  transferred  to  Pennsylvania.  She  was 
the  first  of  the  great  States  to  express  her  approval  and 
after  she  had  spoken  and  her  influence  had  been  exerted 
the  end  was  no  longer  uncertain.  George  Washington 
then  cheerfully  wrote  that  she  had  "decided  in  its 
favor  "  and  that  "  there  is  the  greatest  prospect  of  its 
being  adopted  by  the  people."  The  result,- so  momen- 
tous for  the  nation  and  so  fateful  for  the  future  of  the 
world,  was  due  to  the  speeches  and  the  efforts  of  James 
Wilson. 

Exact  in  his  reasoning  and  almost  a  prophet  he  wrote 
nearly  a  century  and  a  quarter  ago  these  words  of  tre- 
mendous import: 

"That  the  Supreme  Power  therefore  should  be  vested  in  the  people, 
is  in  my  judgment  the  great  panacea  of  human  politics.  It  is  a  power 
paramount  to  every  constitution,  inalienable  in  its  nature  and  indefi- 
nite in  its  extent." 

If  the  development  and  extension  of  the  national 
authority  can  be  legally  supported  it  must  be  by  the 
acceptance  of  his  doctrine  that  the  government  possesses 
not  only  the  powers  specifically  conferred  by  the  Consti- 
tution but  in  addition  those  which  inhere  in  every  na- 
tion and  which  the  States  were  not  capable  of  granting. 
Let  American  men  and  women  who  are  to-day  reaping 
the  benefit  of  his  mature  and  intelligent  thought  see  to 
it  that  his  memory  be  kept  green  throughout  the  centuries 
yet  to  come. 


SAMUEL  DICKSON,  CHANCELLOR  OF   THE  LAW  ASSOCIATION 
OP   PHILADELPHIA  FOR  THE  BAR  OF  PENNSYLVANIA. 

Judged  by  the  highest  standards,  James  Wilson  was  a 
learned  and  accomplished  lawyer.  His  preparation  for 
the  study  of  the  law  had  been  the  old  familiar  system  of 
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instruction  in  classical  studies  and  philosophy,  which 
for  mental  discipline  and  culture  has  not  yet  been  super- 
seded, and  he  had  the  rare  privilege  of  reading  as  a  stu- 
dent in  the  office  of  John  Dickinson,  who  had  himself 
studied  in  the  Inns  of  Court. 

Admitted  to  the  Philadelphia  Bar  in  1767,  a  few  years 
of  practice  in  Carlisle  and  other  towns,  in  the  interior  of 
the  State,  further  prepared  Wilson  for  what  was  before 
him.  When  the  controversy  between  the  Colonies  and 
Great  Britain  began,  it  is  probable  that  no  single  influence 
was  so  potent  as  the  writings  of  his  eld  preceptor  to 
arouse,  instruct  and  mould  public  opinion.  It  was  under 
the  guidance  of  lawyers  like  Dickinson  in  the  middle  and 
southern  colonies,  that  the  war  of  the  Revolution  was 
begun  and  conducted  throughout,  as  one  of  self-defense 
for  the  preservation  and  protection  of  the  constitutional 
rights  and  privileges  of  the  colonists.  Hence,  the  Conti- 
nental Congress  declared  that  the  inhabitants  of  the  col- 
onies were  entitled  to  all  the  rights,  privileges  and  immu- 
nities of  free  and  native-born  subjects  within  the  realm 
of  England.  Wilson  shared  in  these  views,  and  concurred 
in  thinking,  during  the  debate  upon  the  resolution  in 
favor  of  the  Declaration  of  Independence,  that  such 
action  was  still  premature;  but  when  the  resolution  had 
been  adopted,  he  waived  his  objections  and  became  one 
of  the  signers.  It  was  a  lucky  circumstance,  that  that 
document  was  adopted  by  the  united  colonies,  which,  it 
was  declared,  "are  and  of  right  ought  to  be  free  and 
independent  states."  Thereby  they  preserved  the  auton- 
omy of  the  several  colonies  as  self-governing  communities 
and  carried  over  that  body  of  common  law  "which  has 
ever  since  been,  in  each  of  them,  the  foundation  of  its 
jurisprudence.  This  is  the  law  which  really  comes  home 
in  Bacon's  phrase,  "to  men's  business  and  bosoms,"  it 
is  daily  administered  in  our  courts  and  governs  substan- 
tially all  the  transactions  and  relations  of  private  life, 
and  above  all,  the  great  ends  of  liberty,  in  Wilson's  own 
words,  "are  kept  steadily  and  constantly  in  view/'  By 
reason  of  its  acceptance  in  this  country,  its  latest  his- 
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torian  was  warranted  in  saying:  "And  now  that  system 
reigns  over  a  vast  part  of  the  habitable  globe  and,  indeed, 
is  beyond  all  question  the  greatest  system  of  law  that  the 
world  has  ever  seen." 

The  American  Revolution  was  thus  made  through  the 
guidance  of  Wilson,  McKean,  Dickinson  and  their  fellow 
lawyers,  a  conservative  revolution,  which,  while  severing 
the  connection  with  the  mother  country,  held  on  to  all 
that  was  best  in  its  institutions — down  to  that  time  the 
best  the  world  had  known. 

Wilson's  hesitation  in  urging  the  adoption  of  the  Dec- 
laration and  his  opposition  to  the  Pennsylvania  Consti- 
tution of  1776,  defeated  his  reelection  to  the  Continental 
Congress  in  1777,  and  for  a  year  he  practiced  law  in 
Annapolis,  after  which  he  returned  to  this  city.  From 
that  time  till  his  appointment  as  Associate  Justice  of 
the  Supreme  Court  he  was  one  of  the  leaders  of  the  Old 
Bar  of  Philadelphia.  During  the  closing  years  of  the 
Revolution,  when  party  feeling  ran  high,  he  had  the 
courage  to  appear  for  defendants  charged  with  treason- 
able intercourse  with  the  enemy.  So  strong  a  resent- 
ment was  aroused  that  his  dwelling  was  attacked  by  a 
mob,  but  he  never  faltered  in  the  discharge  of  his  profes- 
sional duty.  Mr.  Rawle  in  his  too  brief  sketch  of  Wilson, 
said,  "He  and  his  associates  never  shrunk  from  such 
contests,  and  if  their  efforts  frequently  failed,  it  was  not 
from  want  of  pains  or  fear  of  danger."  It  was  not,  how- 
ever, until  1787  that  he  was  able  to  give  to  his  adopted 
country  the  full  advantage  of  his  powers  as  an  advocate, 
and  of  his  learning  in  the  law  and  in  the  practice  and 
theory  of  government 

The  convention,  which  assembled  in  Independence 
Hall  to  prepare  the  Constitution,  was  composed  of  fifty- 
five  members,  of  whom  thirty-one  were  lawyers.  None 
had  a  more  complete  familiarity  with  the  precedents  to 
be  found  in  history,  ancient  and  modern,  and  especially 
with  English  Constitutional  History,  than  Wilson,  and 
none  was  more  fertile  in  suggestion,  or  better  trained  for 
debate,  nor  were  discussions  ever  more  fruitful  of  result 
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The  small  number  of  delegates  and  the  privacy  of  the 
sessions  of  the  convention  removed  any  temptation  to 
talk  for  talk's  sake.  Many  of  the  members  were  already 
experienced  in  constitution-making.  All  had  been  think- 
ing for  years  of  questions  concerning  the  form  and  admin- 
istration of  government.  Some,  like  Wilson,  knew  all 
that  could  be  acquired  from  the  study  of  the  institutions 
of  other  countries.  Such  a  combination  of  theoretical 
and  practical  knowledge  had  never  been  assembled,  and 
to  this  familiarity  with  the  past  and  a  living  acquain- 
tance with  the  workings  of  the  systems  then  in  existence, 
was  added,  on  the  part  of  Wilson  and  others,  far-sighted 
and  broad  appreciation  of  the  future.  Better  than  all 
else,  was  the  spirit  of  concord  and  concession  which  ani- 
mated the  whole  body,  and  which  more  than  justified 
Madison's  statement,  "derived,"  as  he  wrote,  "from  an 
intimate  opportunity  of  observing  and  appreciating  the 
views  of  the  convention,  collectively  and  individually, 
that  there  never  was  an  assembly  of  men,  charged  with  a 
great  and  arduous  trust,  who  were  more  pure  in  their 
motives  or  more  exclusively  or  anxiously  devoted  to  the 
task  committed  to  them,  than  were  the  members  of  the 
Federal  Convention  of  1787/'  The  strongest  illustra- 
tion of  the  truth  of  this  statement  is  found  in  the  readi- 
ness with  which  the  members  subordinated  their  indi- 
vidual views  and  acquiesced  in  conclusions  to  which  they 
had  strenuously  objected.  Thus  Wilson,  who  was,  next 
to  Gouverneur  Morris,  the  most  frequent  speaker  on  the 
floor  of  the  Convention,  failed  to  secure  the  acceptance 
of  his  views  as  to  the  election  of  senators  by  the  people; 
the  vote  of  States  in  the  Senate;  the  filling  of  vacancies 
in  that  body  by  the  Executive;  the  approval  of  appoint- 
ments by  the  Senate;  the  sitting  of  the  Senate  when 
Congress  was  not  in  session;  the  right  of  the  House  of 
Representatives  to  originate  money  bills;  the  adminis- 
tration of  oaths;  the  prohibition  of  the  power  to  tax 
exports;  and  the  suspension  of  the  right  of  habeas  corpus: 
just  as  Hamilton  said,  that  "no  man's  ideas  were  mote 
remote  from  the  plan  than  his  own  were  known  to  be— " 
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and  yet  Wilson  and  Hamilton  did  more  than  any  other 
two  men  to  secure  the  adoption  of  the  Constitution. 

When  the  Constitution  came  to  be  submitted  for  accept- 
ance to  the  people  of  the  several  states,  the  speeches  of 
Wilson  before  the  meeting  of  the  Constitutional  Conven- 
tion called  in  Pennsylvania,  and  in  that  body,  were 
models  of  persuasive  and  convincing  argument;  and  it  is 
the  common  judgment  of  historians  that  to  him  must  be 
ascribed  the  adoption  of  the  Constitution  by  Pennsyl- 
vania, without  which  it  most  probably  would  never  have 
gone  into  force.  He  broadly  asserted  that  "regarding  it 
in  every  point  of  view,  it  is  the  best  form  of  government 
which  has  ever  been  offered  to  the  world,"  and  answered 
the  objections,  one  by  one.  That  most  strongly  and 
effectively  urged,  was  that  there  was  no  bill  of  rights,  to 
which  he  replied  by  stating  the  distinction  now  familiar 
to  every  student,  in  language  so  clear  and  explicit  that 
it  has  never  been  improved  upon: 

"When  the  people  established  the  powers  of  legislation  under  their 
separate  governments,  they  invested  their  representatives  with  every 
right  and  authority,  which  they  did  not  in  explicit  terms  reserve. 
But  in  delegating  federal  powers,  another  criterion  was  necessarily 
introduced  and  the  congressional  power  is  to  be  collected,  not  from 
tacit  implication,  but  from  the  positive  grant  expressed  in  the  instru- 
ment of  the  union.  Hence  it  is  evident,  that  in  the  former  case  every- 
thing which  is  not  reserved  is  given;  but  in  the  latter  the  reverse  of 
the  proposition  prevails,  and  everything  which  is  not  given  is  reserved." 

In  answer  to  the  objection  to  the  final  clause  of  the 
first  Article,  he  replied: 

"...  the  concluding  clause,  with  which  so  much  fault  has  been 
found,  gives  no  more,  or  other  powers;  nor  does  it  in  any  degree  go 
beyond  the  particular  enumeration;  for  when  it  is  said  that  Congress 
shall  have  power  to  make  all  laws  which  shall  be  necessary  and  proper, 
those  words  are  limited,  and  denned  by  the  following,  'for carrying 
into  execution  the  foregoing  powers,'  It  is  saying  no  more  than  that 
the  powers  we  have  already  particularly  given  shall  be  effectually 
carried  into  execution." 

And  again: 

"...  it  would  be  absurd  in  the  body  of  the  people,  when  they 
are  delegating  from  among  themselves  persons  to  transact  certain 
business,  to  add  an  enumeration  of  those  things  which  they  are  not 
to  do." 
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Satisfactory  as  these  statements  must  be  to  the  lawyer, 
they  did  not  satisfy  the  people,  and  the  ten  amendments 
were  insisted  upon,  by  the  last  of  which  it  was  declared 
that  "the  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively  or  to  the  people/*  and 
thus  the  reservation  was  made  affirmatively  which  he 
had  contended  was  already  made  by  implication.  No 
harm  has  come  from  the  precaution  taken. 

Upon  this  occasion  it  is  fitting  that  it  should  be  said 
that  the  adoption  of  the  Constitution,  as  well  as  its  author- 
ship, was  thus  mainly  the  work  of  lawyers,  and  as  the 
senior  associate  of  the  Supreme  Court  has  well  said,  "  If 
there  be  security  for  life,  liberty  and  property,  it  is  be- 
cause the  lawyers  of  America  have  not  been  unmindful 
of  their  obligations  as  ministers  of  justice." 

In  one  of  his  speeches  Wilson  remarked  incidentally,  in 
speaking  of  the  independence  secured  to  the  judges,  "It 
may  appear  too  professional  to  descend  into  observa- 
tions of  this  kind,  but  I  believe  that  public  happiness, 
personal  liberty,  and  private  property,  depend  essentially 
upon  the  able  and  upright  determination  of  indepen- 
dent judges ;"  and  when  tendered  the  appointment  of 
Associate  Justice  of  the  Supreme  Court  of  the  United 
States  in  September  of  1789,  he  did  not  hesitate  to  sur- 
render his  large  professional  earnings,  and  gladly  accepted 
the  position  with  its  meagre  salary. 

In  the  same  month,  the  Legislature  of  Pennsylvania 
determined  to  call  a  Convention  to  revise  the  State  Con- 
stitution, to  meet  in  November.  Wilson  became  an 
active  member  of  this  body,  and  helped  to  prepare  a 
Constitution  which  was  ratified  on  the  2d  of  September, 
1790,  and  was  so  satisfactory  in  its  workings  that  when, 
a  half  century  later,  it  was  proposed  to  call  a  Convention 
to  revise  it,  the  Governor  of  the  State  called  it  "a  match- 
less instrument,"  and  when  the  Convention  assem- 
bled, in  1838,  the  members  alluded  to  it  with  as  much 
veneration  as  is  now  used  in  speaking  of  the  Federal 
Constitution. 
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In  the  same  year  he  undertook  the  payment  of  his  last 
debt  to  his  profession,  by  accepting  a  professorship  in 
the  University  of  Pennsylvania,  and  undertaking  to 
teach  those  who  were  to  become  the  lawyers  and  judges 
of  the  future.  He  thus  set  an  example  which  has  been 
followed  by  Kent,  Story,  Sharswood,  and  other  great 
jurists. 

Such  is  a  brief  recapitulation  of  his  many  and  great 
services  as  a  lawyer  to  the  public  and  to  his  profession. 
It  is  with  pride  and  gratitude  that  the  members  of  the 
Pennsylvania  Bar  ask  to  join  in  the  tribute  to  the  memory 
of  a  great  lawyer,  and  a  wise  statesman. 


DEAN  WILLIAM  DRAPER  LEWIS,    FOR  THE  UNIVERSITY  OP 
PENNSYLVANIA. 

James  Wilson  was  at  different  periods  of  his  life  a 
tutor  in  the  College  of  Philadelphia,  a  Trustee  of  the  Col- 
lege, and  a  Professor  of  Law.  He  was  a  recipient  of  two 
honorary  degrees,  one  the  degree  of  Master  of  Arts  con- 
ferred upon  him  by  the  Trustees  of  the  College  in  1766, 
shortly  after  his  arrival  in  Philadelphia,  "in  considera- 
tion/* as  the  minutes  of  the  Board  express  it,  "of  his 
merit  and  his  having  had  a  regular  education  in  the  uni- 
versities of  Scotland;"  the  other,  the  degree  of  Doctor  of 
Laws  given  to  him  by  the  College  twenty-four  years  later, 
in  recognition  of  his  position  as  a  scholar  and  a  jurist.  • 

It  is  an  interesting  circumstance  to  note  that  the  man 
through  whose  influence  he  first  became  connected  with 
the  University,  was  Dr.  Richard  Peters,  who  in  1766  was 
rector  of  this  church  and  also  a  Trustee  of  the  College  of 
Philadelphia.  Young  Wilson  brought  with  him,  probably 
from  New  York  or  Scotland,  a  letter  of  introduction  to 
Doctor  Peters.  He  was  suggested  for  the  position  of 
Instructor  in  the  Latin  Department  and  underwent  an 


20  THE  JAMES   WILSON   MEMORIAL. 

examination,  acquitting  himself  so  well  that  he  was  de- 
clared by  the  examiners  to  be  the  best  classical  scholar 
who  ever  offered  himself  to  them  as  a  tutor.  In  a  short 
time  he  withdrew  from  this  his  first  connection  with  the 
University  in  order  to  devote  himself  to  the  study  of 
law. 

In  1779  he  was  elected  a  member  of  the  Board  of  Trus- 
tees of  the  College  of  Philadelphia,  a  position  he  retained 
until  1790.  In  the  latter  year  the  Trustees  determined 
to  establish  a  professorship  of  law  and  Mr.  Wilson  was 
elected  on  August  17th  to  fill  the  position.  He  thus  be- 
came the  second  person  in  the  United  States  to  hold  such 
a  position,  Chancellor  George  Wythe  of  the  College  of 
William  and  Mary  being  the  first 

The  opening  lecture  of  the  course  in  the  College  of 
Philadelphia,  which  was  the  following  year  to  become 
the  University  of  Pennsylvania,  was  delivered  in  the  hall 
of  the  Academy  at  Fourth  and  Arch  Streets,  on  the  even- 
ing of  December  15,  1790.  The  commanding  position 
which  he  had  at  this  time  obtained  as  a  public  man  is 
shown  by  the  character  of  the  persons  who  attended  the 
lecture.  The  President  and  Mrs.  Washington  were 
present,  as  were  also  the  members  of  the  Cabinet  and  of 
both  Houses  of  Congress,  representatives  of  the  Govern- 
ments of  the  State  and  City,  judges,  lawyers  and  many 
women  prominent  in  the  brilliant  social  life  of  the  capital. 

The  lectures  as  planned  covered  the  entire  field  of 
public  and  private  law  and  were  probably  destined  to 
extend  over  a  period  of  two  or  three  years.  He  only 
delivered  the  first  part  of  the  course.  The  course  so 
auspiciously  begun,  from  the  point  of  view  of  the  lec- 
turer and  his  contemporaries,  ended  in  failure,  for  the 
lectures  were  discontinued  in  the  middle  of  the  second 
winter,  probably  because  there  were  no  students  to 
attend  them. 

Our  failures  are  sometimes  apparent  only.  The  pri- 
mary purpose  fails,  but  out  of  the  effort  which  appears 
unavailing  comes  a  result  better  than  we  designed. 
This  is  true  of  Wilson's  connection  with  the  University 
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of  Pennsylvania  as  a  professor  of  law.  After  his  death, 
the  lectures  which  as  delivered  had  failed  to  attract  stu- 
dents were  collected  and  published  by  his  son,  Bird  Wil- 
son. Their  author  had  no  chance  to  revise  them,  but  not- 
withstanding this  fact,  and  their  incomplete  character, 
they  are  to-day  and  will  continue  to  be  an  enduring  mon- 
ument to  his  memory.  No  student  of  our  legal  or  polit- 
ical institutes  should  fail  to  master  the  conceptions  of 
law  and  sovereignty  which  he  here  states,  explains  and 
defends.  To  Wilson  the  obligation  of  law  does  not  con- 
sist in  the  fact  that  it  is  imposed  by  a  superior,  but  in  the 
"consent  of  those  whose  obedience  the  law  requires." 
Sovereignty  resides  and  can  only  reside  in  the  people; 
not  the  people  collectively  but  separately — each  individual 
is  sovereign.  He  declares  that  if  a  man  can  be  bound  by 
any  human  authority,  it  must  be  by  himself,  because 
"he  cannot  be  bound  by  another."  "If  no  human  law 
can  be  made  except  by  a  superior,  no  human  law  can 
ever  be  made." 

These  ideas  prove  that  Wilson  was  the  most  demo- 
cratic among  the  fathers  of  our  country,  prevented  from 
being  a  scientific  anarchist  only  by  his  final  conclusion, 
that  the  individual  man  can  bind  himself  and  by  his 
consent  turn  a  proposed  rule  of  conduct  into  a  binding 
law. 

The  extreme  democracy  of  his  law  lectures  was  not 
merely  theoretical.  In  them  we  have  the  keynote  of 
his  public  actions.  They  explain  his  opinion  in  Chisholm 
against  Georgia,  that  a  government  of  the  state  could  be 
made  a  party  defendant  in  a  court  of  justice.  To  him  a 
government,  state  or  national,  did  not,  as  such,  possess 
sovereignty.  The  lectures  also  make  clear  his  extreme 
Federalism;  while  at  the  same  time  they  explain  his 
desire  to  have  the  senators  of  the  United  States  elected 
by  the  direct  vote  of  the  people.  They  reconcile  his  argu- 
ment in  the  case  of  the  Bank  of  North  America,  in  which 
he  advanced  a  theory  of  "implied  power"  more  extreme 
than  any  which  has  been  adopted  by  our  courts,  with 
his  statement  in  the  Pennsylvania  Convention  that  a  bill 
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of  rights  in  our  Federal  Constitution  is  unnecessary, 
because  all  power  not  expressly  granted  is  reserved.  A 
power  in  a  federal  government  created  by  a  written  con- 
stitution to  incorporate  a  bank  might  be  implied;  but 
not  a  power  in  such  a  government  to  do  away  with  any 
of  the  safeguards  of  liberty,  such  as  trial  by  jury  or  the 
right  of  free  speech.  The  people  might  be  supposed  to 
intend  to  grant  to  a  national  government  of  their  own 
creation  all  the  powers  necessary  to  efficiently  execute 
the  grant,  but  they  could  not  be  supposed  to  have  in- 
tended to  grant  to  the  government  the  right  to  take  away 
their  life  or  property  without  due  process  of  law. 

In  one  sense  James  Wilson's  connection  with  the  Uni- 
versity though  interesting  is  but  a  minor  episode  in  a 
career,  crowded  with  important  events.  Had  he  never 
been  called  to  the  Chair  of  Law  he  would  still  be  one  of 
the  foremost  figures  of  his  time,  but  we  would  not  then 
have  possessed,  as  we  now  possess,  a  clear  knowledge  of 
the  basis  of  that  faith  in  the  people  which  made  him  a 
leader  among  leaders;  and  the  world  would  have  missed 
an  original,  clear  and  profound  analysis  of  the  nature  of 
law  and  government  by  this  great  advocate  of  the 
Revolution ;  this  master  builder  of  the  Constitution., 


S.  WEIR  MITCHELL,  M.D.,  LL.D.,  FOR  AMERICAN  LITERATURE. 

Nowhere  in  all  the  land  is  there  any  burial  place  which 
more  than  this  of  Christ  Church  deserves  to  be  called  con- 
secrated, if  the  use  of  that  term  be  justified  by  the  great- 
ness of  the  dead  who  rest  within  its  limits. 

In  this  chancel,  beneath  these  aisles,  and  in  the  grave- 
yard of  this  church  their  stones  record  in  brief  what  once 
was  the  living  history  of  the  state,  from  the  crumbling 
monuments  which  cover  the  children  of  colonists  to  the 
later  day  when  those  who  made  of  colonies  a  country 
were  brought  in  turn  to  this  their  filial  rest 
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Here  lie  statesman,  soldier  and  sailor  of  the  war  of 
independence.  Here  too  lie  in  the  peace  which  is  past 
understanding  their  opponents,  the  Tory  gentlemen  who 
stood  for  the  King. 

The  mere  record  of  the  names  of  those  who  lie  within 
these  sacred  precincts  constitutes  the  biographic  his- 
tory of  every  great  event  which  has  occurred  since  the 
land  took  on  its  own  rule.  For  here,  of  the  signers  of  the 
Declaration,  are  Franklin,  at  rest  as  never  in  life;  Benja- 
min Rush,  physician  and  statesman;  Francis  Hopkin- 
son,  Robert  Morris.  On  these  walls  are  memorials  of 
the  great  bishop,  William  White,  and  of  many  colonial 
servants  of  that  King  the  prayers  for  whom  the  fearless 
bishop  struck  from  the  service  book  of  this  church. 
There  was,  then,  a  certain  propriety  in  the  thought  which 
results  to-day  in  placing  among  his  peers  the  body  of 
James  Wilson. 

Pennsylvania  has  with  some  justice  been  reproached 
for  neglecting  to  commemorate  men  who,  having  been 
born  in  the  state,  have  left  to  it  a  remembrance  of  nota- 
ble achievement.  It  has  also  been  said  that  some  of  the 
men  of  whom  we  are  the  most  proud  were  not  born  upon 
our  soil.  Of  these  was  James  Wilson,  who,  like  Franklin, 
found  in  Pennsylvania  that  freedom  of  opinion  in  church 
and  state  which  determined  for  both  their  final  choice  of 
a  home 

Most  fitting  it  is  of  all  that  these  who  came  to  us  of  their 
own  will  and  helped  to  make  us,  should  have  the  hospi- 
tality of  memory  and  lasting  record  in  bronze  or  marble 
of  what  they  have  done.  It  is  with  this  feeling  that  I 
welcome  the  thought  that  brought  to  these  sacred  grounds 
the  body  of  James  Wilson.  His  hand  is  on  the  declara- 
tion which  framed  our  freedom;  his  thoughts  are  every- 
where in  the  great  bond  which  for  a  century  and  a  quar- 
ter, amid  the  embarrassments  of  peace  and  prosperity, 
and  the  perils  of  foreign  and  civil  strife,  has  held  together 
the  diverse  communities  of  these  many  states.  There- 
fore it  is  that  we  find  it  reasonable  and  just  that  we  lay 
among  the  graves  of  the  men  who  were  his  fellow-workers 
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in  war  and  peace,  all  that  is  mortal  of  James  Wilson, 
statesman  and  jurist,  judge  and  teacher  of  law. 


ANDREW    CARNEGIE,     LL.D.,    FOR    SCOTCH-AMERICAN    CITI- 
ZENSHIP. 

I  rise  to  add  to  the  tributes  already  paid  to  the  memory 
of  James  Wilson  the  tribute  of  his  native  land  of  Soot- 
land,  speaking  as  his  fellow-citizen  of  Fife,  and  as  Lord 
Rector  of  St.  Andrew's  University,  of  which  Wilson  was 
a  graduate. 

The  contribution  made  by  the  less  than  two  millions 
of  Scotland  to  the  cause  of  American  Independence  is 
remarkable.  No  less  than  five  signers  of  the  Declaration 
were  Scotch  or  Scotch-Irish,  including  Wilson  and  Wither- 
spoon.  Hamilton,  another  Scot,  appeared  somewhat 
later  on  the  scene,  but  his  services  rank  in  importance 
even  with  those  of  the  fathers.  It  was  quite  natural  that 
from  the  Scotch  Presbyterians  of  Mecklenburg,  North 
Carolina,  should  come  the  first  demand  for  independence, 
for  the  independence  of  their  native  land  had  been  the 
vital  issue  which  had  fired  their  blood  for  centuries, 
hence  their  sympathy  with  the  colonies  and  the  warm 
support  they  received  from  Scotland  itself,  culminating 
in  the  lines  of  her  greatest  genius: 

"Columbia's  offspring,  neat  and  free. 
Still  flaming  xar  in  danger's  van; 
Ye  know  and  dare  proclaim 
The  Royalty  of  Man." 

The  people  of  Scotland  and  many  in  England,  desir- 
ous of  liberty  at  home,  welcomed  the  uprising  of  their 
fellow-subjects  here  as  workers  in  the  same  cause. 

The  man  whom  we  this  day  honor,  and  whose  unstinted 
and  invaluable  services  to  our  country  we  this  day  recall, 
was  nursed  in  his  youth  at  St.  Andrew's  University  upon 
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democratic  ideas.  It  was  Buchanan,  of  that  oldest  of 
Scotch  universities,  who,  three  hundred  and  fifty  years 
ago,  first  proclaimed  in  Britain  that  all  power  resided  in 
the  people  and  that  kings  were  only  to  be  upheld  so  long 
as  they  wrought  the  people's  good ;  doctrines  which  Mil- 
ton adopted  from  him  at  a  later  day  in  England.  Thus 
Wilson,  like  Witherspoon,  was  democratic  and  republi- 
can, and  an  intense  advocate  of  independence  by  virtue 
of  his  Scottish  birth  and  education.  His  name  is  enrolled 
justly  among  those  who  in  the  perilous  days  of  the  Revo- 
lutionary struggle  never  faltered  in  their  devotion  to  the 
rights  of  man  or  the  cause  of  American  independence. 

He  was  one  of  the  signers  of  the  Declaration  of  Inde- 
pendence. The  signers  were  not  born  to  die.  They  have 
become  indestructible  parts  interwoven  into  the  struc- 
ture of  the  Republic.  As  long  as  the  Republic  endures, 
so  long  they  endure.  Franklin  and  Witherspoon,  two  of 
the  immortals,  have  long  rested  among  you.  To-day  the 
remains  of  a  third,  Wilson,  reverently  conveyed  thither 
by  men  who  have  in  so  doing  rendered  high  public  ser- 
vice, is  laid  with  his  colleagues  under  the  egis  of  Inde- 
pendence Hall,  the  scene  of  their  chief  labors,  where  was 
produced,  according  to  Gladstone,  the  most  wonderful 
work  ever  struck  off  at  one  time  by  the  brain  and 
purpose  of  man. 

Distinguished  Americans  have  to-day  paid  their  trib- 
utes to  James  Wilson  and  expressed  the  profound  grati- 
tude felt  for  him  by  the  Republic.  It  remains  for  me  to 
say  in  behalf  of  Scotland  and  the  Scottish-American  ele- 
ment, that  they  also  bow  their  heads  reverently  yet 
proudly  in  memory  of  this  noble  patriot  whose  record 
sheds  luster  upon  both  his  native  and  adopted  lands. 
He  proved  himself  a  man  worthy  of  both.  When  this 
can  be  truly  said,  as  it  is  said  of  this  eminent  Scottish- 
American,  the  inquiry,  Is  life  worth  living?  has  its 
ample  answer  here.  Yes,  grandly  worth  living  if  lived 
as  James  Wilson  lived.  Let  us  see  to  it  that  his  ex- 
ample serves  to  keep  us  in  the  path  of  duty,  faithful  to 
the  end,  devoted  as  he  was  to  the  Republic  founded 
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upon  Liberty  through  Law,  which  he   did   so  much  to 
mould. 

Of  James  Wilson,  her  loyal  son,  Scotland  is  justly 
proud.  To  James  Wilson,  her  loyal  citizen,  America  is 
justly  grateful,  and  both  will  keep  his  memory  green  in 
lasting  and  honored  remembrance. 


ALTON  B.    PARKER,  LL.D.,   PRESIDENT    OP    THE    AMERICAN 
BAR  ASSOCIATION,   FOR  THE  AMERICAN  BAR. 

As  President  of  the  American  Bar  Association,  I  am 
here  to  pay  tribute  on  its  behalf  and  my  own  to  the  char- 
acter, achievements  and  memory  of  the  man  who  laid  the 
cornerstone  of  constitutional  interpretation  in  this  coun- 
try upon  deep  and  solid  foundations.  As  the  result  of  his 
labors  and  those  of  John  Marshall  and  Joseph  Story  and 
their  associates  and  successors,  there  has  been  perfected 
a  system  of  jurisprudence,  which  is  the  most  original,  as 
it  promises  to  be  the  most  imposing,  monument  of  our 
national  ideas  and  institutions. 

When  the  members  of  the  Supreme  Court  of  the  United 
States  met  in  1789,  all  the  judicial  conditions  were  cha- 
otic. The  links  of  precedent  had  been  broken  by  revo- 
lution, popular  opposition  to  a  central  court  was  general, 
the  feeling  against  appointive  Judges  and  life  tenure  was 
strong,  and  the  jealousy  of  Legislative  and  Executive 
Departments  was  keen  and  deep-seated.  All  these  ele- 
ments and  forces  were  so  distinctly  opposed  to  the  new  ex- 
periment that  the  task  of  welding  the  almost  infinite 
variety  of  simple  Colonial  tribunals  and  procedure 
into  a  centralized  and  harmonious  system  of  jurispru- 
dence must  have  seemed  to  them  almost  impossible. 
They  might  well  have  asked,  "  Can  these  dry  bones  live?'9 

In  its  letter  to  Congress,  submitting  the  result  of  its 
labors,  the  Constitutional  Convention,  through  its  Prest- 
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dent,  George  Washington,  had  emphasized  what  was 
then  the  dominating  factor — "the  consolidation  of  our 
Union — in  which  is  involved  our  prosperity,  felicity, 
safety,  perhaps  our  national  existence."  James  Wilson, 
one  of  the  leaders  of  the  convention,  who  became  an 
Associate  Justice,  personified  this  sentiment. 

During  the  first  nine  years  of  the  Court's  existence, 
only  one  strictly  constitutional  case  came  before  it.  An 
opinion  was  written  by  this  man,  whose  prescience  in 
foreseeing  the  result  of  a  controversy  between  the  Fed- 
eral and  State  governments  must,  in  the  light  of  a  cen- 
tury's history,  be  pronounced  remarkable.  Thus,  in 
commemorating  the  career  of  the  jurist  and  statesman 
who  began  with  the  very  beginning  of  the  greatest  court 
in  history,  we  recognize  the  work  of  a  forerunner,  one 
whose  duty  and  privilege  it  was  to  prepare  the  way,  to 
make  the  paths  straight. 

When  studying  him  we  can  understand  clearly  why 
this  Court  has  stood  for  permanence  and  stability,  why 
it  has  resented  the  agitator  and  demagogue,  and  why  it 
has  resisted  tyranny  and  oppression.  Most  vital  of  all, 
we  can  see  why  and  how  it  has  consistently  fixed  the  law, 
and  made  the  very  warp  and  woof  of  our  institutions 
the  doctrine  that  the  United  States  is  a  nation — strong 
for  the  protection  of  its  own  existence  against  internal 
foes,  able  to  resist  outside  aggression,  and  capable  of 
inviting  and  commanding  the  loyalty  and  co6peration 
of  all  who  owe  it  allegiance. 


MR.    JUSTICE    WHITE,    OP    THE    SUPREME    COURT    OP    THE 
UNITED  STATES,   FOR  THE  JUDICIARY. 

I  thank  you  in  the  name  of  the  Chief  Justice  and  my 
brethren  of  the  Court  for  asking  us  to  take  part  in  these 
impressive  ceremonies,  and  personally  my  thanks  are 
extended  for  the  honor  conferred  upon  me  in  selecting 
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me  to  say  a  few  words  as  the  spokesman  of  the  Federal 
Judiciary  collectively  considered.  I  shall  only  recur  to 
the  work  of  the  framers  of  the  Constitution,  including 
that  of  Mr.  Justice  Wilson,  to  the  extent  necessary  to 
enable  me,  by  recalling  the  actions  of  the  dead,  to  fix 
the  duty  of  those  of  this  generation,  the  heirs  of  the  wise 
government  which  the  fathers  created. 

The  attributes  which  rendered  the  Constitution  possi- 
ble were  moral  rather  than  intellectual.  The  conception 
of  general  and  local  governments  moving  in  the  same 
orbit  had  been  historically  foreshadowed.  Such  a  gov- 
ernment was  but  an  evolution  of  the  condition  of  things 
existing  prior  to  the  Revolution,  during  that  period  and 
subsequently  under  the  Confederation.  The  delegates 
who  framed  the  Constitution  had  a  common  purpose  to 
create  a  government  of  that  character,  national  and  state. 
The  difference  between  them  in  substance  arose  from 
contrariety  of  opinion  as  to  the  steps  required  to  carry 
out  th^  common  purpose.  One  class  favored  a  wide 
enumeration  of  national  power;  the  other  a  narrower 
declaration  on  the  subject  lest  the  national  should  de- 
stroy the  state  governments.  The  conflict  was  insoluble. 
It  would  have  caused  the  adoption  of  a  Constitution  to 
be  impossible  had  not  both  sides,  from  the  highest  mo- 
tives of  love  of  country,  somewhat  yielded.  Prom  this 
it  came  that  a  constitution  was  framed  in  generic  terms, 
leaving  open  for  future  determination  many  questions 
which  if  insisted  upon  at  the  time  would  have  rendered 
the  work  of  the  framers  impossible.  Mark,  I  do  not  say 
that  the  generic  expressions  of  the  Constitution,  when 
fairly  construed,  were  not  adequate  to  give  the  national 
government  full  power.  Mark  also,  I  do  not  say  that  the 
powers  conferred  in  generic  terms  upon  the  national 
government  were  incompatible  with  the  enjoyment  of 
local  authority  by  the  states.  The  framers,  of  every 
shade  of  opinion,  doubted  and  hesitated,  but  enlightened 
by  love  of  country  and  devotion  to  civil  liberty,  they 
trusted  to  the  people  who  were  to  be  governed  by  the 
Constitution  to  successfully  work  out  the  problems  left 
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unsolved.  Thus  it  is  true  to  say  that  the  gratitude  which 
we  owe  to  the  fathers  is  due,  not  to  those  who  were 
Federalists  or  those  who  were  non-Federalists,  but  to  all 
alike;  for  a  common  love  of  country  and  willingness  to 
make  intellectual  sacrifices  for  its  benefit  on  the  part  of 
all  called  the  Constitution  into  being. 

Can  we  doubt  that  the  high  moral  attributes  which 
caused  the  fathers  thus  to  assent  to  the  Constitution 
under  the  conditions  stated  were  at  the  same  time  an 
exercise  on  their  part  of  the  highest  wisdom?  Who  can 
so  say  in  face  of  the  great  and  noble  nation  of  more  than 
eighty  millions  of  people,  stretching  from  ocean  to  ocean, 
who  to-day  enjoy  the  blessings  of  civil  liberty  under  the 
shelter  of  the  Constitution  which  the  fathers  created? 
And  who  can  declare  that  this  marvelous  result  has  not 
been  largely  due  to  the  self-abnegation  of  the  fathers  in 
declining  to  insist  upon  the  full  adoption  of  their  views 
when  the  Constitution  was  framed,  thus  leaving  suffi- 
cient flexibility  to  enable  the  adjustment  of  questions  as 
they  might  arise,  instead  of  wrecking  the  situation  by  an 
insistence  upon  a  determination  in  advance  of  the  con- 
flicts of  opinion  which  existed?  True  it  is  that  from  the 
beginning,  as  the  result  of  the  throwing  forward  to  the 
future  of  a  vast  number  of  constitutional  questions  in 
the  evolution  of  our  government,  every  conflict  of  polit- 
ical opinion  and  every  contrariety  of  interest  has  pri- 
marily begotten  constitutional  issues.  True  it  is  that 
for  this  reason  down  the  more  than  a  century  of  our  con- 
stitutional existence  there  comes  to  us  a  perfect  babel  of 
voices  upholding  first  one  interpretation  of  the  Consti- 
tution and  then  another,  changing  never  in  vehemence 
but  ever  changing  in  the  view  of  the  Constitution  asserted. 
But  thanks  be  to  Almighty  God  and  the  wisdom  of  the 
fathers  through  all  the  turmoil  and  contention  we  catch, 
with  no  uncertain  sound,  the  voice  of  the  great  tribunal 
selected  by  the  fathers,  a  human  and  fallible  voice,  it  is 
true,  but  nevertheless  one  instinctive  with  love  of  coun- 
try and  devotion  to  duty,  putting  the  controversies  at 
rest  with  the  support  of  the  people  of  the  whole  country, 
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upon  whose  support  alone  everything  in  our  government 
depends  for  ultimate  sanction.  When  I  contemplate 
these  marvelous  results  there  arises  unbidden  an  emo- 
tion which  may  not  be  suppressed  and  which  leads  me 
to  exclaim,  Blessed  and  venerated  forever  be  the  names 
of  the  framers  of  our  Constitution! 

We  of  course  know  that  there  was  one  great  subject 
of  controversy  as  to  which  the  framers  compromised, 
which  was  impossible  of  peaceful  solution;  that  passions 
rose,  that  the  voice  of  reason  was  hushed,  and  one  of  the 
mightiest  civil  wars  of  all  time  became  flagrant.  But  to 
assert  that  this  failure  in  one  respect  demonstrates  the 
error  of  the  framers  in  having  pushed  forward  for  future 
solution  questions  which,  if  they  had  been  determined 
at  the  time  the  Constitution  was  drawn,  would  have  pre- 
vented its  existence,  is  completely  answered  by  the 
great  and  united  country  which  exists  to-day.  Let  me 
illustrate  this  truth: 

If  it  were  in  our  power  to-day  to  call  from  the  moun- 
tains, the  hillsides,  the  valleys  and  the  plains  wherein 
they  sleep,  the  host  of  heroic  men  who  gave  up  their 
lives  on  both  sides  of  the  Civil  War  what  think  you  we 
should  see?  A  renewal  of  the  struggle  between  contend* 
ing  armies?  What  think  you  we  should  hear?  The  wild 
yell  of  victory  on  the  one  hand  or  the  fierce  huzza  of 
triumph  on  the  other?  No,  no!  We  should  see  and  hear 
a  mighty  host  of  brothers  united  in  one  vast  cohort  lift- 
ing up  their  voices  with  one  acclaim,  saying,  "We  gave 
the  full  oblation  of  our  lives  for  the  perpetuation  of  the 
government  under  the  Constitution  as  it  was  given  to  us 
to  see  it;  oh,  preserve  it  and  transmit  it  to  those  who  are 
to  come!" 

As  we  listen  to  this  great  acclaim,  how  may  we  fit  our- 
selves to  discharge  the  duty  which  it  calls  upon  us  to  do? 
By  keeping  in  our  hearts  a  devotion  to  country,  a  love  of 
free  government,  and  a  reverence  for  the  institutions 
which  the  fathers  have  given  us. 

Another,  and  it  may  be  a  kindred  thought,  and  I  have 
done: 
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Standing  upon  the  field  of  Gettysburg,  the  great  and 
tender  soul  of  Abraham  Lincoln  turned  not  to  the  death- 
less glory  of  the  heroic  dead  but  to  the  undying  duty  of 
the  living,  and  thus  his  heart  went  up  in  supplication  in 
words  which  shall  never  die,  that  those  who  lived  might  be 
consecrated  to  the  accomplishment  of  the  purpose  for 
which  the  dead  had  poured  out  their  blood.  So,  in  an 
humble  way,  as  I  stand  here,  a  participant  in  these  cere- 
monies commemorative  of  the  placing  of  all  that  remains 
of  James  Wilson  to  rest  in  the  bosom  of  his  adopted 
mother,  this  great  commonwealth  of  Pennsylvania,  my 
mind  turns  not  to  extol  his  virtues  but  rather  lifts  itself 
up  to  that  Wise  and  All-Merciful  Ruler  who  holds  in  the 
hollow  of  His  hands  the  destinies  of  people  and  nations, 
with  the  supplication  that  these  ceremonies  may  enkin- 
dle in  all  our  hearts  a  keener  purpose  to  preserve  and 
perpetuate  the  government  which  our  fathers  gave  us. 
Not  a  government  of  a  great  and  stolid  bureaucracy; 
not  a  government  of  infirmity  in  national  power;  not  a 
government  destructive  of  the  rights  of  the  states;  not 
a  government  of  the  sordid  few  to  the  detriment  of  the 
many,  or  of  the  many  to  the  destruction  of  those  inalien- 
able rights  of  life,  liberty,  and  property  upon  which  our 
civilization  depends.  Not  any  or  all  of  these,  but  the 
government  of  the  Constitution,  a  government  of  liberty 
protected  by  law,  which  affords  the  substantial  hope  that 
civil  liberty  may  not  pass  away  from  the  face  of  the 
earth. 


WILLIAM   H.   MOODY,  ATTORNEY-GENERAL  OF  THE  UNITED 
STATES   AND  SPECIAL  REPRESENTATIVE    OP    THE 
PRESIDENT,   FOR  THE  NATION. 

We  are  joining  to-day  in  an  act  of  long-delayed  jus- 
tice. The  occasion  is  full  of  interest  for  every  lover  of 
ordered  liberty,  for  every  believer  in  a  strong  and  effi- 
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cient  government,  capable  of  protecting  the  rights  of  its 
citizens,  of  compelling  obedience  to  its  lawful  decrees, 
and  of  fulfilling  its  obligations  to  the  other  nations  of 
the  earth, — of  interest  because  we  are  commemorating 
the  life  of  a  man  who,  as  much  as  any  other,  has  made  it 
possible  for  us  to  live  in  security  under  such  a  govern- 
ment. 

It  would  not  be  fitting  that,  in  the  ceremonies  in  which 
your  commonwealth  has  brought  together  these  varied 
tributes,  the  Executive  of  the  National  Government 
alone  should  be  unrepresented  or  silent.  I  regret  that 
the  President  is  not  here  in  person  to  speak  the  word 
which  ought  to  be  said  in  its  behalf.  But  in  a  notable 
address  within  your  State  he  has  given  his  estimate  of 
the  spirit  and  tendency  of  the  teachings  of  James  Wilson. 
I  therefore  may  readily  content  myself  at  this  moment 
by  expressing  to  you  his  sympathy  with  the  feeling 
which  has  prompted  you  to  bring  home  the  body  of  your . 
dead. 

While  it  would  be  inappropriate  that  I  should  enter 
upon  an  extended  review  of  the  life  and  services  of  Wil- 
son, I  ask  your  indulgence  for  the  briefest  reference  to 
them.  Many  years  ago,  when  I  read  for  the  first  time 
Madison's  report  of  the  debates  in  the  Convention  which 
framed  our  Constitution,  I  made  my  first  real  acquain- 
tance with  James  Wilson.  I  learned  that  this  man,  whose 
name  rested  but  faintly  in  my  memory,  had  exercised 
an  influence  in  the  Convention  which  equalled,  if  it  did 
not  surpass,  that  of  any  other  man.  It  is  one  of  the  mys- 
teries of  history,  which  I  have  not  been  able  to  solve, 
why  his  fame  has  not  kept  pace  with  his  service.  The 
knowledge  which  came  to  him  from  a  liberal  education 
was  disciplined  by  the  study  and  practice  of  the  law. 
By  his  speeches  and  writings  he  aided  in  preparing  the 
way  for  the  independence  which,  as  a  signer,  he  helped 
to  declare.  As  a  member  of  the  Congress  under  the  Con- 
federation, he  struggled  as  best  he  could  with  the  weak 
and  inefficient  government  set  up  by  that  instrument. 
Thus  it  was  that  when  he  came  to  the  Convention  for 
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the  formation  of  the  Constitution,  he  brought  with  him 
views  which  were  enriched  by  extensive  learning  and 
clarified  by  abundant  experience.     He  sought  a  gov- 
eminent  with  sufficient  power  to  perform  the  duties  of  a 
nation  and,  in  constructing  it,  was  controlled  by  a  few 
great  principles  clearly  understood  and  tenaciously  pur- 
sued.   Recognizing  that  the  ultimate  sovereignty  rested 
with  the  people  of  the  United  States,  he  desired  a  govern- 
ment whose  power?  should  proceed  directly  from  them 
and  operate  directly  upon  them;  a  government  which  in 
truth  should  be  "of  the  people,  by  the  people,  and  for 
the  people."    He  desired  that  that  government  should 
be  endowed  with  extensive  powers,  and  that  in  respect 
of  them  it  should  be  supreme  over  all.    He  realized  the 
inestimable  value  of  the  preservation  of  the  State  and  its 
powers,  but  regarded  the  State  and  Nation,  alike,  as  the 
creation  of  the  people  and  subject  to  the  people's  will. 
He  would  have  followed  his  principles  to  their  logical 
conclusion.     He  would  have  had  the  President  elected 
by  the  majority  of  the  people;  he  would  have  had  the 
members  of  both  legislative  bodies  elected  by  the  people 
divided  into  equal  constituencies.    He  was  a  believer  in 
Democracy  and  in  Nationalism, — the  first  man,  I  believe, 
in  all  our  history  who  united  the  two  opinions.    He  had 
no  fears  of  a  strong  national  government,  if  it  were  a 
government  of  the  people.     He  was  not  troubled  with 
the  apprehensions  which  haunted  the  men  of  his  time, 
as  they  have  haunted  the  minds  of  some  men  from  that 
day  to  this,  that  liberty  and  property  would  be  insecure 
under  a  strong  government  controlled  by  the  people. 
He  had  faith  in  their  intelligence  and  sense  of  justice. 
He  recognized  the  profound  truth  that  if  that  intelli- 
gence and  sense  of  justice  failed,  all  would  be  lost.    He 
understood  clearly  that  government  is  not  merely  a  mat- 
ter  of    well-devised    constitutions    and    well-expressed 
laws,  but  that  in  the  end  good  government  is  possible  to 
a  people  only  when  they  themselves  wish,  demand  and, 
by  their  virtues,  deserve  it    I  know  of  no  words  more 
worthy  of  consideration  in  our  own  time  than  those  spoken 
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by  him  in  the  Pennsylvania  Convention,  called  to  ratify 
the#Constitution,  where  he  said: 

"There  is  a  remedy,  therefore,  for  every  distemper  of  government* 
if  the  people  are  not  wanting  to  themselves.  For  a  people  wanting 
to  themselves  there  as  no  remedy." 

These  are  solemn  words  and  warn  us  that  when  ills  in 
the  body  politic  appear  we  should  treat  the  disease  and 
not  the  symptoms,  with  the  full  knowledge  that  among 
a  decadent  people  there  is  no  health  possible. 

He  appreciated  the  proper  relations  of  the  two  govern- 
ments, State  and  National,  each  intrusted  with  its  own 
supreme  powers,  to  each  other  and  to  the  people  who 
created  both,  and  how,  through  the  judiciary,  the  limits 
upon  their  powers,  imposed  by  the  Constitution,  could 
be  made  effective. 

He  left  the  deep  impress  of  his  design  upon  the  work  of 
the  Convention.  When  it  was  done  he  had  mastered  its 
great  outlines  and  was  ready  to  expound  and  defend  them. 
With  the  keen  vision  of  a  seer,  he  discerned  that  the 
structure  of  the  Government  was  destined  for  the  ages, 
for  vast  territories  and  uncounted  millions.  His  view 
was  not  limited  to  the  few  freemen  who  then*  dwelt  along 
the  eastern  shores.  We  may  imagine  him  picturing  to 
himself  the  resistless  progress  over  mountains  and  rivers 
and  arid  plains  until  the  sons  of  the  fathers  looked  out 
upon  the  waters  of  the  Pacific.  The  prospect  did  not 
inspire  him  with  the  fear  of  the  timid  ones  who  could  see 
nothing  but  danger  beyond  the  boundary  of  their  State 
or  section.  "If  the  interior  countries,"  said  he,  "should 
acquire  the  majority,  it  will  not  only  have  the  right  to 
govern,  but  will  avail  itself  of  it  whether  we  will  or  not." 

In  bringing  his  body  within  the  commonwealth  in 
which  he  lived  and  worked,  you  have  done  well  to  seek 
by  these  memorial  services  to  impart  the  lessons  which 
he  taught  to  the  nation  to  whose  existence  and  firm  estab- 
lishment he  so  potently  contributed.  Learning  from 
them,  let  us  find  faith  in  our  people  and  determination  to 
transmit  our  institutions  unimpaired  and  enriched  to 
those  who  shall  dwell  in  the  land  when  our  day  is  done. 


ORATION 
by 

HAkPTON  L.   CARSON,   LL.D., 
Attorney  General  of  Pennsylvania. 

It  was  one  of  the  glories  of  Rome  in  the  best  days  of 
the  Republic  that  the  Via  Appia  and  the  Via  Sacra  were 
lined  with  monuments  of  Consuls,  Senators  and  Dicta- 
tors— men  who  had  "done  the  State  some  service" — 
which  to  the  reflective  mind  spoke  more  eloquently  of 
the  worth  of  citizenship  than  Pompey's  Pillar  or  Trajan's 
Arch  in  later  Imperial  days. 

In  obedience  to  a  similar  impulse  to  honor  the  illus- 
trious dead,  we  have  assembled  to  commemorate  a  man 
who  in  his  lifetime  was  in  the  public  eye  as  the  architect 
of  great  works  which  lie  at  the  foundations  of  our  govern- 
ment and  which  are  worthy  to  be  held  in  remembrance; 
for  he  was  one  who  left  to  posterity  the  precious  legacies 
of  great  trusts  worthily  discharged,  of  opportunities  for 
usefulness  well  improved,  and  contributions  to  our 
national  jurisprudence  which  time  has  disclosed  to  be  of 
greater  value  and  purer  ray  than  three  generations  of  his 
countrymen  even  suspected.  It  is  well  that  we  should 
pause  in  these  busy  days  to  glance  at  our  historic  past  and 
exhume  the  noble  proportions  of  a  great  character  who 
did  so  much  to  shape  our  institutions  while  they  were 
stall  in  the  mould. 

It  was  a  wise  saying  of  an  ancient  worthy  in  the  law, 
"Melius  est  petere  fontes,  quam  sectari  rivulos:"  it  is 
better  to  seek  the  fountains  than  to  follow  the  rivulets. 
This  spirit  of  inquiry,  this  principle  of  investigation, 
which  lies  at  the  basis  of  scientific  knowledge,  is  as  true 
of  constitutional  or  institutional  study  as  it  is  of  admin- 
istrative jurisprudence,  which  searches  for  precedents  as 
establishing  a  rule  of  action,  and  leads  the  explorer  up 
the  stream  of  authority  to  its  source.    Hence  it  is  that  we 

35 


36  THE   JAMES   WILSON    MEMORIAL. 

dwell  with  delight  upon  the  memories  of  the  fathers,  and 
recall  with  reverence  their  words  and  acts.  It  is  not 
merely  filial  piety  which  prompts  us  to  turn  our  faces 
to  the  past,  nor  is  it  simply  curiosity  to  learn  the  thoughts 
of  the  men  of  old  and  thus  gratify  an  avarice  for  knowl- 
edge; it  is  largely  because  our  system  of  government 
requires  in  its  adaptation  to  the  affairs  of  to-day  an 
intimate  acquaintance  with  the  conditions  which  gave 
birth  to  statements  of  eternal  truths,  so  that  statesmen 
meeting  in  council 

"May  know  the  seasons,  when  to  take 
Occasion  by  the  hand,  and  make 
The  bounds  of  freedom  wider  yet 
By  shaping  some  august  decree." 

It  is  by  a  wilderness  of  single  instances,  a  codeless 
myriad  of  precedents,  that  we  master  what  the  poet  in 
his  frenzy  called  "the  lawless  science  of  our  law,"  for- 
getting that  he  had  elsewhere  written,  that  "freedom 
slowly  broadens  down  from  precedent  to  precedent."  It 
is  by  recalling  to  the  youth  of  the  present,  as  well  as  to 
middle  and  venerable  age,  the  language  and  deeds  of  the 
builders  of  our  nation,  that  we  can  best  insure  the  per- 
petuity of  our  institutions,  for  American  Liberty  is  a 
golden  chain  binding  generation  to  generation  and  stretch- 
ing link  by  link  from  the  receding  past  to  the  opening 
future. 

Our  task  to-day  is  a  dual  one;  to  inter  the  bones  of  one 
long  resting  in  distant  soil  beneath  a  sod  which  has  yearned 
for  him  for  one  hundred  and  eight  years,  and  to  realize 
in  vivid  form  and  state  in  precise  fashion  the  debt  that 
Americans  owe  to  one  who  was  foremost  among  the 
Pounders  of  the  Republic.  We  pay  a  debt  of  tardy 
justice,  but  we  pay  it  in  full,  with  interest  upon  interest, 
without  thought  of  usury  or  of  the  statute  of  limitations. 
With  hearts  full  of  gratitude  for  the  pious  act  of  our  sister 
State  of  North  Carolina  in  yielding  up  our  honored  dead 
and  for  her  unviolated  trust  in  guarding  his  remains  so 
long,  it  happens  that  in  following  the  bier  of  James 
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parentage^  bcra  cc  the  fmrseecti  o*y  cc  Ser^<rr*Ve*\ 
1742,  aad  c2assac£Zy  e^xated  it  Sc  Adj—xtw  s^  *m 
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burgh.  He  was  tbe  |xrr£l  cc  K^rrne.  F^rpssorv  Adue 
Smith,  H-3gh  Blair  aai  WT^ttj  Rci>ere*:ix  £r*i  proetwl 
by  their  teaching  in  bssory,  pectical  eccoccsy,  the' 
and  logic  He  came  to  these  sbeces  in  June  of  i;t*5,  m 
his  twenty-third  year,  larx^g  in  New  Wxk  three  months 
before  the  Stamp  Act  was  passed,  and  Uter,  cc*nir.£  to 
Philadelphia,  entered  the  law  o5ce  of  John  Dickinson, 
his  senior  by  some  ten  years,  and  enjoyed  the  discus* 
and  instruction  of  that  eminent  publicist.  He  soon 
became  a  tutor  in  the  old  Academy,  the  foundation  of 
the  University  of  Pennsylvania,  then  striate  on  Fourth 
Street  below  Mulberry,  now  Arch  Street,  within  a  stone's 
throw  of  this  sacred  edifice.  Soon  after  his  admission  to 
the  bar,  and  practicing  for  ten  years  at  Reading  and  Car- 
lisle and  then  returning  to  Philadelphia,  he  entered  with 
zeal  upon  studies  of  Blackstone,  Burlamaqui,  Mor.tcs- 
quieu,  Bacon,  Coke,  the  Reports  of  Raymond,  SalkeUI 
and  others,  and  distinguished  himself  by  tracing  a  line 
of  constitutional  distinction  between  those  cases  in  which 
the  Colonies  ought  and  those  in  which  they  ought  not  to 
acknowledge  the  power  of  Parliament  over  them.  His 
conclusion  was  as  bold  as  it  was  original  and  startling, 
for  he  asserted  that  the  Colonies  were  subject  only  to  the 
Crown  and  in  no  degree  to  Parliament,  a  position  in 
opposition  to  the  views  of  the  British  leaders  and  far  In 
advance  of  the  Colonies  themselves,  but  based  "firmly 
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upon  the  English  Constitution  as  later  studies  have  con- 
firmed it  to  be.  Rising  steadily  in  distinction  at  the  bar, 
he  added  to  his  professional  duties  a  professorship  of 
English  Literature  in  the  College  of  Philadelphia,  acted 
as  chairman  of  a  Committee  of  Observation  and  Corre- 
spondence, called  into  being  by  the  Boston  Port  Bill, 
became  the  author  of  a  paper  on  "The  Legislative 
Authority  of  Parliament/'  and  sustained  in  a  notable 
speech  the  right  of  Massachusetts  to  resist  any  change  in 
her  Constitution  or  Charter  not  agreed  to  by  her  Legis- 
lative Assembly.  In  June  of  177s  he  became  a  member 
of  the  Continental  Congress  and  retained  his  place  through 
reelection,  so  that  the  glory  of  being  one  of  the  Signers 
of  the  Declaration  of  Independence  was  his.  His  attitude 
towards  this  decisive  step,  during  the  days  when  Richard 
Henry  Lee's  resolution  was  under  debate,  while  firm  and 
unmistakable,  was  marked  by  caution  and  conservatism. 
The  criticism  to  which  he  was  then  subjected,  which  has 
in  some  degree  survived  to  this  day,  can  be  best  answered, 
as  it  then  was,  in  the  language  of  his  fellow  members  of 
Congress,  John  Hancock,  Thomas  Jefferson,  John  Adams, 
Samuel  Adams,  Robert  Morris  and  seventeen  others,  all 
names  upon  the  Roll  of  Immortals.  I  quote  from  an  orig- 
inal unpublished  manuscript  in  the  Library  of  Congress: 

"Whereas,  It  has  been  represented  to  the  Congress  that  reports 
have  been  circulated  concerning  Mr.  Wilson,  one  of  the  Delegates  of 
Pennsylvania,  to  the  Disadvantage  of  his  Publick  Character  and  that 
Misrepresentations  have  been  made  for  his  Conduct  in  Congress, 

"We  the  Subscribers  Members  of  Congress  do  therefore  certify, 
that  in  a  late  Debate  in  this  House  upon  a  Proposition  to  declare  these 
Colonies  free  and  independent  States  Mr.  Wilson  after  having  stated 
the  Progress  of  the  Dispute  between  Great  Britain  and  the  Colonies, 
declared  it  to  be  his  opinion  that  the  Colonies  would  stand  justified 
before  God  and  the  World  in  declaring  an  absolute  Separation  from 
Great  Britain  forever;  and  that  he  believed  a  Majority  of  the  People 
of  Pennsylvania  were  in  Favour  of  Independence,  but  that  the  Senoe 
of  the  Assembly  (the  only  representative  Body  then  existing  in  the 
Province)  as  delivered  to  him  by  their  Instructions,  was  against  the 
Proposition;  that  he  wished  the  question  to  be  postponed,  because 
he  had  Reason  to  believe  the  People  of  Pennsylvania  would  soon  have 
an  Opportunity  of  expressing  their  Sentiments  upon  this  point  and  he 
thought  the  People  ought  to  have  an  Opportunity  given  them  to 
Signify  their  opinion  in  a  regular  Wav  upon  a  Matter  of  such  Impor- 
tance— and  because  the  Delegates  of  other  Colonies  were  bound  by 
Instructions  to  disagree  to  the  Proposition  and  he  thought  it  right 
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that  the  Constituents  of  these  Delegates  should  also  have  an  Oppor- 
tunity of  Deliberation  on  said  Projxjsition,  and  communicating  their 
Opinions  thereon  to  their  respective  Representatives  in  Congress — 
The  Question  was  resumed  and  debated  the  Day  but  one  after  Mr. 
Wilson  delivered  these  Sentiments,  when  the  Instructions  of  the  Assem- 
bly referred  to  were  altered  and  new  Instructions  given  to  the  Dele- 
gates of  Pennsylvania.  Mr.  Wilson  then  observ'd  that  being  un-re- 
st rained,  if  the  Question  was  put  he  should  vote  for  it;  but  he  still 
wished  a  Determination  on  it  to  be  postponed  for  a  short  time  until 
the  Deputies  of  the  People  of  Pennsylvania  who  were  to  meet  should 
give  their  explicit  Opinion  upon  this  Point  so  important  and  inter- 
esting to  themselves  and  their  Posterity;  and  also  urged  the  Propriety 
of  postponing  the  Question  for  the  Purpose  of  giving-  the  Constitu- 
ents of  several  Colonies  an  Opportunity  of  removing  their  respective 
instructions,  whereby  unanimity  would  probably  be  obtained. 

,Th]svis£tmly^arremarkable,?document."jfIt  is  proof 
positive  of  the  importance  attached  to  the  position 
assumed  by  Wilson,  of  the  character  of  the  assault  upon 
him,  and  also  of  the  anxiety  of  his  fellow  members  to 
put  him  in  a  true  position  before  the  public.  I  can  recall 
no  other  instance  where  members  of  any  body  felt  called 
upon  to  join  in  a  solemn  certificate  explanatory  of  the 
action  of  a  colleague  who  had,  of  course,  opportunities 
to  speak  for  himself. 

This  attitude  of  Wilson,  in  the  tumult  of  excitement 
following  the  publication  of  the  Declaration,  cost  him  his 
seat,  and  for  a  time  exiled  him  from  the  councils  of  the 
nation.  It  was  characteristic,  however,  and  displayed 
then,  as  was  displayed  twice  thereafter,  his  anxiety  to 
build  all  public  acts  upon  the  properly-expressed  will  of 
the  people,  and  thus  secure  a  sanction  both  authoritative 
and  permanent. 

In  the  meantime  he  rose  to  the  leadership  of  the  bar 
and  appeared  in  cases  of  the  utmost  moment.  He  argued 
the  great  case  of  the  claim  of  Pennsylvania  to  the  rich 
and  vast  region  which  now  contains  the  cities  of  Scranton, 
Wilkes-Barre,  Pittston,  Shamokin,  Bradford,  Meadville, 
and  Franklin,  and  snatched  our  northern  tier  from  the 
hands  of  Connecticut. 

He  appeared  as  counsel  against  the  claimant  in  the  case 
of  the  sloop  "Active,"  involving  a  notable  collision  be- 
tween the  Continental  Congress  and  the  State  Court  of 
Admiralty,  giving  rise  to  a  discussion  which  was  not 
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settled  until  after  the  adoption  of  the  Constitution  of  the 
United  States  and  its  final  interpretation  by  Chief  Justice 
Marshall  in  the  case  of  The  United  States  v.  Peters.  He 
argued  in  support  of  the  charter  granted  by  Congress  to 
the  Bank  of  North  America,  and  anticipated  the  doctrine 
of  contract  announced  by  Webster  and  sustained  by 
John  Marshall  in  the  Dartmouth  College  case.  He  held 
the  commission  of  Louis  XVI.  as  Avocat  General  for  the 
French  Kingdom,  and  represented  the  monarch  in  all 
claims  arising  out  of  the  French  alliance  and  the  American 
Revolution.  His  career  at  the  Bar  is  best  described  in 
the  language  of  William  Rawle,  the  elder,  a  cotemporary 
witness,  who  long  after  Wilson's  death  writes  of  him  "in 
the  splendor  of  his  talents  and  the  fulness  of  his  powers." 

"Classically  educated,  and  in  the  outset  employed  as  a  tutor  in  a 
public  seminary,  his  subsequent  success  in  a  narrow  circle  of  country 
courts,  encouraged  him  to  embark  in  the  storm  which  after  the  de- 
parture of  the  British  troops  agitated  the  forum  of  Philadelphia. 

"The  adherents  to  the  royal  cause  were  the  necessary  subjects  of 
prosecution,  and  popular  prejudice  seemed  to  bar  the  avenues  of 
justice. 

"But  Wilson,  and  Lewis,  and  George  Ross,  never  shrunk  from  such 
contests,  and  if  their  efforts  frequently  failed,  it  was  not  from  want 
of  pains  or  fear  of  danger. 

'Other  questions  of  the  highest  moment  also  became  the  daily 
subjects  of  forensic  discussion,  questions  for  which  previous  study  no 
doubt  had  qualified  them,  but  with  which  no  previous  practice  had 
familiarized  them. 

"In  respect  to  them,  Wilson  soon  became  conspicuous.  The  views 
which  he  took  were  luminous  and  comprehensive.  His  knowledge 
and  information  always  appeared  adequate  to  the  highest  subject, 
and  justly  administered  to  the  particular  aspect  in  which  it  was  pre- 
sented. His  person  and  manner  were  dignified,  his  voice  powerful, 
though  not  melodious,  his  cadences  judiciously,  though  somewhat 
artificially  regulated. 

"His  discourse  was  generally  of  a  reasonable  length,  but  did  not 
affect  conciseness  nor  minuteness;  he  struck  at  the  great  features  of 
the  case,  and  neither  wearied  his  hearers  by  a  verbose  prolongation 
nor  disappointed  them  by  an  abrupt  conclusion. 

"But  ms  manner  wa6  rather  imposing  than  persuasive,  his  habitual 
effort  seemed  to  be  to  subdue  without  conciliating,  and  the  impression 
left  was  more  like  that  of  submission  to  a  stern  than  a  humane  con- 
queror." 

But  it  was  not  his  eminence  at  the  bar  nor  his  influence 
as  a  member  of  the  Continental  Congress  which  consti- 
tutes his  chief  distinction.  His  imperishable  claim  to 
the  gratitude  of  posterity  must  rest  upon  his  work  as  a 
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member  of  the  Federal  Convention,  and  his  exposition 
of  the  true  theory  of  the  Constitution,  when,  at  a  later 
date,  he  became  an  Associate  Justice  of  the  Supreme 
Court  of  the  United  States. 

It  is  a  common  error  to  regard  the  Congress  of  1776  as 
the  most  illustrious  body  of  men  that  ever  assembled  upon 
this  Continent,  particularly  as  Lord  Chatham  declared 
that  since  the  days  of  Thucydides  no  such  body  of  men 
had  assembled  in  history.  The  truth  is,  however,  that  in 
point  of  ability,  and  with  a  strict  regard  to  the  value  and 
importance  of  the  work  accomplished,  the  Federal  Con- 
vention which  met  in  the  State  House  in  May,  1787,  was 
a  far  abler  body  and  performed  work  requiring  the  exer- 
cise of  talents  of  an  infinitely  higher  order.  It  is  no  idle 
boast  to  declare  that  the  Constitution  of  the  United  States 
was  unique  in  origin,  without  a  prototype  in  design,  and 
that  it  will  preserve  for  all  time  the  precious  fruits  of 
freedom  and  self-government.  Its  authors  combined  a 
rare  union  of  the  best  talents,  information,  patriotism, 
probity  and  public  influence  which  the  country  afforded. 
Of  the  members  of  the  Federal  Convention  thirty-nine 
had  seen  active  service  in  the  Continental  Congress;  seven 
were  signers  of  the  Declaration  of  Independence;  thirty- 
one  were  lawyers  by  profession,  of  whom  four  had  studied 
in  the  Inner  Temple,  and  one  at  Oxford  under  Black- 
stone;  ten  had  served  as  judges  in  their  own  States,  of 
whom  four  were  still  upon  the  bench;  one  had  been  a 
judge  of  the  old  Federal  Court  of  Appeals  in  Cases  of 
Capture;  seven  had  been  chosen  to  serve  as  judges  in 
courts  specially  constituted  to  determine  controversies 
between  the  States  as  to  territory  and  boundary  under 
the  power  conferred  on  Congress  by  the  Ninth  Article  of 
the  Confederation;  eight  had  assisted  in  framing  the 
Constitutions  of  their  respective  States;  three  had  aided 
in  the  codification  or  revision  of  their  own  State  laws; 
eight  had  served  as  governors  of  States;  five  had  been 
present  at  the  Annapolis  Convention;  and  three  were 
universally  recognized  as  oracles  upon  questions  of 
government  as  well  as  of  public  and  international  law. 
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All  of  them,  whether  lawyers  or  civilians,  had  wit- 
nessed the  practical  operation  of  our  institutions  under 
the  Crown  of  England  and  the  Articles  of  Confederation, 
and  had  enjoyed  the  best  opportunities  of  observing 
the  merits  and  defects  of  both  systems. 

The  average  age  of  the  members  of  the  Convention  was 
forty-three  years,  ranging  from  the  patriarch,  Franklin, 
at  the  age  of  eighty-one,  to  Nicholas  Gilman,  at  the  age 
of  twenty-five.  Roger  Sherman,  William  Livingston, 
George  Mason,  William  Samuel  Johnson  were  upwards 
of  sixty  years  of  age.  John  Dickinson  was  fifty-five, 
while  James  Madison  was  but  thirty-three  and  Alexander 
Hamilton  but  thirty  years  of  age.  James  Wilson  was  in 
his  prime  at  the  age  of  forty-seven,  and  in  any  estimate 
of  intellectual,  constructive  and  original  force,  Madison 
and  Hamilton  alone  are  to  be  compared  with  him.  Hamil- 
ton was  weakened  in  the  Convention  by  the  withdrawal 
of  his  colleagues,  Yates  and  Lansing,  and  his  conspicu- 
ous service  to  the  Constitution  was  rendered  in  the 
ratifying  convention  of  the  State  of  New  York,  and  in 
his  papers  contributed  to  the  Federalist,  rather  than  in 
the  shaping  of  material  in  the  Federal  Convention  itself. 
Madison,  while  a  profound  student  and  industrious  with 
his  pen,  was  author  in  large  part  of  what  was  known  as 
44  The  Virginia  plan/'  but  was  no  debater  and  was  unequal 
to  the  tasks  of  strenuous  discussion  upon  the  floor. 

Wilson  served  as  one  of  the  Committee  on  Detail,  and 
suggested  many  features  of  the  present  Constitution.  He 
was  a  strenuous  advocate  of  a  government  by  the  people, 
and  was  one  of  the  sturdiest  supporters  of  every  feature 
of  a  National  Government.  He  desired  that  the  various 
branches  of  the  new  government  should  be  thoroughly 
independent  of  each  other.  While  willing  to  preserve 
state  governments,  he  sought  to  guard  the  General 
Government  against  the  encroachments  of  the  States. 
He  contrasted  the  plans  introduced  by  Mr.  Randolph, 
of  Virginia,  and  Mr.  Paterson,  of  New  Jersey,  and  his 
able  analysis  did  much  to  clear  the  atmosphere  of  dis- 
cussion.    He  pointed  out  the  advantages  of  a  National 
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Government  over  one  purely  federative,  and  showed  that 
the  individuality  and  sovereignty  of  the  States  was  not 
incompatible  with  a  General  Government.  He  wished 
the  Executive  to  consist  of  but  one  person,  and  proposed 
that  the  President  should  be  chosen  by  electors  elected 
by  the  people.  He  wished  him  armed  with  an  absolute 
veto,  and  to  serve  for  a  long  term,  subject  to  a  provision 
for  impeachment.  He  opposed  a  proposition  to  have 
him  removable  by  Congress  on  the  application  of  the 
States,  and  objected  to  an  Executive  Council.  He  urged 
that  Senators  as  well  as  Representatives  should  be  chosen 
by  the  people,  and  opposed  an  equal  vote  of  the  States 
in  the  Senate,  but  proposed  one  Senator  for  every  one 
hundred  thousand  people;  and  he  also  objected  to  the 
Senate  being  united  in  the  power  of  appointment.  He 
advocated  a  proportional  representation  of  the  States 
in  Congress,  and  suggested  the  number  of  free  men  and 
three-fifths  of  the  slaves  as  bases  of  representation.  He 
advocated  the  same  proportion  of  representation  in  both 
Houses,  and  favored  annual  elections  for  members  of  the 
lower  house.  He  disapproved  of  the  exclusive  origination 
of  money  bills  by  Representatives,  and  objected  to 
residence  as  a  qualification  of  a  member.  He  desired  a 
provision  that  the  contracts  of  the  Confederation  should 
be  fulfilled,  and  advocated  a  guaranty  to  the  States  of 
republican  institutions.  He  opposed  a  proposition  to 
allow  the  States  to  appoint  the  national  officers,  and 
doubted  whether  the  writ  of  habeas  corpus  should  ever 
be  suspended.  He  contended  for  an  absolute  prohibition 
upon  the  States  relative  to  paper  money,  and  also  for  a 
provision  prohibiting  the  passing  of  laws  impairing  the 
obligation  of  contracts. 

The  main  features  of  his  contentions  were  to  base  the 
government  upon  popular  suffrage,  so  that  the  source  of 
governmental  authority  should  be  drawn  directly  from 
the  great  body  of  the  people.  While  failing  in  securing 
the  election  of  Senators  by  the  people,  in  persuading  the 
Convention  to  establish  what  is  known  as  district  repre- 
sentation he  made  it  possible  for  the  government  to  be- 
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come  what  it  is  now  in  truth  and  in  fact,  a  National 
Government,  and  furnished  a  bond  of  union  so  full  of 
prehensile  strength  and  tenacity  of  grasp  as  to  convert  a 
loose  confederacy  into  a  highly-developed  form  of  con- 
solidated power.  In  this  respect  he  performed  a  service 
as  notable  as  Oliver  Ellsworth  subsequently  did  when 
drafting  the  Judiciary  Act  of  24th  of  September,  1789, 
the  famous  twenty-fifth  section  of  which,  giving  force  and 
effect  to  the  appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States,  constitutes  one  of  the  most  precious 
links  in  the  chain  of  union. 

The  services  rendered  by  Wilson  in  the  Federal  Con- 
vention were  crowned  by  his  opinion  in  the  celebrated 
case  of  Chisholm's  Executors  v.  George,  2  Dallas,  419,  a 
suit  which  tested  to  the  utmost  the  courage  of  the  Judges 
as  well  as  the  principles  upon  which  the  Government  was 
based.  It  is  no  exaggeration  to  declare  that  from  the 
opinion  of  Mr.  Justice  Wilson  and  from  the  dissenting 
opinion  of  Mr.  Justice  Iredell  there  has  been  subsequently 
evolved  the  different  schools  of  constitutional  lawyers, 
whose  debates  have  done  so  much  to  aid  the  court  in  a 
final  exposition  of  the  instrument.    Wilson  declared: 

"This  is  a  case  of  uncommon  magnitude.  One  of  the  parties  to  it 
is  a  State;  certainly  respectable,  claiming  to  be  sovereign.  The  ques- 
tion to  be  determined  is,  whether  this  State,  so  respectable,  and  whose 
claim  soars  so  high,  is  amenable  to  the  jurisdiction  of  the  Supreme 
Court  of  the  United  States?  This  question,  important  in  itself,  will 
depend  on  others,  more  important  still;  and  may,  perhaps,  be  ulti- 
mately resolved  into  one  no  less  radical  than  this:  'Do  the  people  of 
the  United  States  form  a  nation?'  " 

Wilson  viewed  the  cause  from  every  point  of  sight: 
first,  from  the  principles  of  general  jurisprudence; 
second,  from  the  laws  and  practice  of  particular  states 
and  kingdoms;  third,  from  the  law  of  nations;  fourth, 
from  the  Constitution  of  the  United  States  itself;  and, 
marching  majestically  to  his  conclusion,  he  declared  that 
no  state  could  assume  a  supercilious  preeminence  above 
the  people  who  have  framed  it.    He  exclaimed : 

"With  the  strictest  propriety,  therefore,  classical  and  Political, 
our  national  scene  opens  with  the  most  magnificent  object  which  the 
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nation  could  present.  'The  people  of  the  United  States'  are  the  first 
personages  introduced.  Who  were  those  people?  They  were  the  cit- 
izens of  thirteen  states,  each  of  which  had  a  separate  constitution  and 
government,  and  all  of  which  were  connected  together  by  Articles  of 
Confederation.  To  the  purpose  of  public  strength  and  facility  that 
confederacy  was  totally  inadequate,  and  a  requisition  on  the  several 
states  terminated  its  legislative  authority:  executive  or  judicial  au- 
thority it  had  none.    In  order,  therefore,  to  form  a  more  perfect  union, 


to  establish  justice,  toiflsure  domestic  tranquillity;  to  provide  for  the 
common  defense,  and  to  secure  the  blessings  of  liberty,  those  people, 
among  whom  were  the  people  of  Georgia,  ordained  and  established 
the  present  Constitution.  By  that  Constitution  legislative  power  is 
vested;  executive  power  is  vested;  judicial  power  is  vested." 

Then,  planting  himself  squarely  upon  the  language  of 
the  Constitution,  he  concludes  that  the  judicial  power 
of  the  United  States  extended  to  controversies  between  a 
state  and  citizens  of  another  state,  and  finally  he  asks: 

"Could  the  strictest  legal  language;  could  even  that  language 
which  is  peculiarly  appropriated  to  an  art,  deemed  by  a  great  master 
to  be  one  of  the  most  honorable,  laudable  and  profitable  things  in  our 
law;  could  this  strict  and  appropriated  language  describe,  with  more 
precise  accuracy,  the  cause  now  depending  before  the  tribunal? 
Causes,  and  not  parties  to  causes,  are  weighed  by  Justice  in  her  equal 
scales:  on  the  former  solely  her  attention  is  fixed:  to  the  latter  she 
is,  as  she  is  painted,  blind. 

This  opinion,  in  its  essence  and  in  its  potentiality, 
must  be  regarded  as  the  climax  of  Federalism.  Wilson 
viewed  the  Constitution,  not  as  an  instrument  fashioned 
to  meet  the  needs  of  the  hour,  nor  as  a  weapon  to  be 
retempered  or  reshaped  from  time  to  time,  but  as  an 
organism,  a  political  being,  consisting  of  parts,  of  which 
the  functions  of  each  were  essential  to  the  existence  of 
the  whole,  and  of  each  of  the  parts;  a  whole,  of  which  the 
parts  were  reciprocally  means  and  ends;  a  political  entity, 
of  which  the  parts  partook  of  a  common  life,  with  inherent 
powers,  vital  though  dormant,  capable  of  growth,  and 
with  strength  to  meet  emergencies;  or  slightly  to  para- 
phrase Sir  William  Hamilton's  definition  of  Man,  Wilson 
viewed  the  Constitution  of  the  United  States  as  a  political 
intelligence  served  by  organs.  This  conception,  so  familiar 
to  us,  when  viewed  through  the  illuminating  media  of 
construction  and  events,  a  conception  reached  only  by 
the  labors  of  Webster,  Pinkney  and  Binney  at  the  bar. 
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and  Marshall,  Miller,  Bradley  and  Field  upon  the  bench, 
was  present  to  the  mind  of  Wilson  more  clearly  and 
definitely  than  to  Madison  and  Hamilton,  the  only  two 
of  his  cotemporaries  who  approached  him  in  penetration 
and  breadth  of  view.  He  conceived  it,  not  in  a  forecast 
of  its  present  robustness  and  gigantic  form,  but  in  the 
sense  in  which  Copernicus  divined  his  theory  of  the 
planetary  system. 

In  truth,  so  far  as  the  thoughts  of  mortals  may  approach 
the  Divine  mind,  the  architecture  of  our  Constitution,  as 
conceived  by  the  brain  of  this  marvellous  man,  resembles 
that  of  the  heavens,  where  states  circle  like  planets  about 
the  Federal  Government  as  a  central  sun,  the  source  of 
life,  power,  harmony  and  beauty,  productive  of  separate 
existences  and  destructive  of  none,  while  moving  without 
collision  or  chaos  to  the  majestic  music  of  Freedom  down 
centuries  of  time. 


PROGRESS  OP  THE  LAW. 


As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


BANKRUPTCY. 

The  United  States  Circuit  Court  of  Appeals,  Second 
Circuit,  holds  In  re  International  Mahogany  Co.  147 
Dcucti™  Fed.  147  that  where  a  bankrupt  corporation 
M«rtg«g*  prior  to  its  bankruptcy,  to  secure  an  issue  of 
bonds  had  executed  a  mortgage  on  lands  in  Cuba  which 
had  there  been  filed  for  registry  but  not  recorded  owing 
to  a  technical  defect,  the  court  will  not  enjoin  the 
directors  from  authorizing  .the  execution  and  delivery  of 
a  curative  mortgage  after  bankruptcy,  it  appearing  that 
under  the  law  of  Cuba  the  mortgage  will  be  valid  from 
the  date  of  the  entry  in  the  recorder's  books  of  the  fact 
of  its  presentation,  if  the  defect  is  corrected  and  the 
instrument  is  thereafter  duly  recorded;  the  trustee  in 
bankruptcy  having  no  greater  right  to  object  to  the  cor- 
rection than  the  general  creditors  would  have  had  if  the 
bankruptcy  had  not  intervened.  Compare  In  re  New 
York  Economical  Printing  Co.,  no  Fed.,  514. 

The  United  States  District  Court,  S.  D.,  New  York, 
decides  In  re  Tiffany,  147  Fed.,  314,  that  where  a  state 
withholding  statute  gives  judgment  creditors  the  right  to 
Dbciurg*  proceed  in  equity  to  reach  surplus  income  of 
the  debtor  in  case  of  certain  trusts,  which  cannot  be 
reached  by  execution,  but  does  not  give  such  right  to  a 
trustee  in  bankruptcy,  a  court  of  bankruptcy  may,  in 
its  discretion,  when  equity  requires  it,  delay  the  granting 
of  a  discharge  to  a  bankrupt  and  permit  judgment  cred- 
itors, whose  judgments  would  be  extinguished  by  the 
discharge,  to  institute  and  prosecute  suits  under  such 
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BANKRUPTCY  (Continued). 

statute,  to  reach  income  derived  by  the  bankrupt  from 
a  trust  estate,  for  their  own  benefit.  Compare  Lockwood 
v.  Exchange  Bank,  190  U.  S.,  294. 

The  United  States  Circuit  Court  of  Appeals,  Second 
Circuit,  decides  In  re  Dresser,  146  Fed.,  383,  that  the 
DUcharr*:  fact  that  the  refusal  of  a  bankrupt  to  answer 
toRAa!w«r  material  questions  in  the  course  of  the  pro- 
Questions  ceedings  which  were  approved  by  the  referee 
was  based  on  the  claim  of  his  constitutional  privilege 
not  to  incriminate  himself  does  not  deprive  the  court  of 
the  right  to  deny  him  a  discharge  because  of  such  refusal, 
under  the  Bankruptcy  Act  of  1898  and  its  amend- 
ments. 


BANKS  AND  BANKING. 

In  Daugherty  et  al  v.  Poutidstone,  96  S.  W.,  728,  the 
Kansas  City  Court  of  Appeals  of  Missouri  decides  that 
ReMyoMat  the  Trustees  of  a  dissolved  banking  corpora- 
«f  Divided.  tjon  cannot  maintain  a  suit  against  a  stock- 
holder to  recover  a  dividend,  which  should  have  been 
applied  to  a  judgment  obtained  against  the  trustees  by  a 
depositor  for  the  amount  of  a  deposit  paid  by  the  dis- 
bursing officers  on  unauthorized  checks,  until  they  have 
exhausted  their  remedy  against  the  culpable  officers  and 
their  securities. 

It  is  decided  by  the  Supreme  Court  of  North  Dakota 

in  First  Nat.  Bank  of  Portage  v.  State  Bank  of  Northwood 

et  al.,  109  N.  W.,  61,  that  although  a  certifi- 

•frDepo»!t:      cate  of  deposit  payable  on  demand  after  a 

°  er"*  stated  period  contains  a  stipulation  that  it 
shall  not  bear  interest  after  maturity,  the  holder  thereof 
is  entitled  to  legal  interest  thereon  from  the  date  when  the 
bank  fails  or  refuses  to  meet  a  demand  of  payment  when 
payment  is  due. 
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BANKS  AND  BANKING  (Continued). 

The  United  States  Circuit  Court,  E.  D.f  Pennsylvania, 
decides  in  Eastern  Milling  &  Export  Co.  v.  Eastern  Mill- 
a   it  ttoa     tM£  ^  Export  Co.  of  Pennsylvania,  146  Fed., 
JWpMit!     761,  that  the  right  given  to  a  bank  by  a  con- 
tract with  a  depositing  and  borrowing  corpora- 
tion to  declare  any  notes  of  the  corporation  held  by  the 
bank  due  in  case  the  corporation  became  insolvent,  and 
to  apply  thereon  any  sum  then  on  deposit  to  the  corpora- 
tion's credit,  cannot  be  exercised  after  a  receiver  has 
been  appointed  for  the  corporation,  since  title  to  the 
deposit  passed  to  him  at  once  on  his  appointment.    Com- 
pare Chipman  &  Holt  v.  Ninth  National  Bank,  1 20  Pa.,  86. 

The  Supreme  Court  of  Iowa  decides  in  Sherwood  v. 
Hotne  Saving  Bank,  109  N.  W.,  9,  that  where,  in  an 
L*c«iCMtom:  action  against  a  bank  for  loss  of  securities 

Evideac*  intrusted  to  it  for  safe-keeping,  the  bank 
pleaded  that  the  securities  had  been  misappropriated 
by  its  cashier,  without  fault  on  its  part,  and  that  it  was 
beyond  the  bank's  powers  so  to  receive  the  securities, 
evidence  that  it  was  the  local  custom  of  banks  to  receive 
valuable  papers  for  customers  was  admissible  as  bearing 
on  the  bank's  powers  as  well  as  on  the  cashier's  authority 
so  to  act  for  the  bank.  Compare  Wing  v.  Commercial  & 
Savings  Bank,  61  N.W.,  1009. 


CARRIERS. 

The  Court  of  Appeals  of  Kentucky  decides  in  Illinois 
Cent.  R.  Co.  v.  Cruse,  96  S.W.,  821,  that  it  not  being  the 
Dmty  to  Assist  duty  of  the  employees  of  a  carrier  to  assist 
pujcngm    a  passenger  in  alighting,  because  of  her  sick- 
ness or  other  misfortune,  unless  such  condition  is  known 
to  them,  it  is  error  to  charge  that  it  was  their  duty  to 
assist  her  if  her  feebleness  was  known  to  them,  "or  was 
apparent,"  this  implying  that  it  was  their  duty  to  ob- 
serve her  condition  to  see  whether  she  needed  assistance. 
Compare  .herewith  Yarnell  v.  Kansas  City  &c.  R.R.  Co., 
113  Mo.f  570,  18  L.R.A.,  599. 
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CARRIERS  (Continued). 

In  Cray  v.  Wanash  R.  Co.,  95  S.W.,  983,  the  Kansas 
City  Court  of  Appeals,  decides  that  proof  that  cars  con- 
Acceptaoc*  taining  plaintiff's  property  were  placed  on 
•t  Freight  defendant  railroad's  connecting  track,  the 
usual  place  of  delivery  of  freight  destined  for  it  as  con- 
necting carrier,  under  an  arrangement  with  other  roads 
that  freight  so  placed  would  be  accepted  for  further 
transportation,  did  not  amount  to  an  acceptance  until 
defendant  took  actual  charge  of  the  property,  accepted 
the  bill  of  lading,  or  performed  some  other  acts  amount- 
ing in  law  to  an  acceptance. 


CONSTITUTIONAL  LAW. 

The  Supreme  Court  of  South  Carolina  holds  in  Laurens 
v.  Anderson,  55  S.  E.,  136,  that  a  statute  exempting 
unjust  di.-  Confederate  veterans  who  enlisted  from  the 
criainfttioa  state  from  any  license  for  carrying  on  business 
within  the  state,  is  unconstitutional,  as  providing  only 
for  soldiers  and  sailors  who  enlisted  from  the  state,  and 
ignoring  veterans  of  other  wars,  as  well  as  soldiers  of  the 
confederacy  who  enlisted  from  other  states,  in  that  it 
deprives  persons  within  the  jurisdiction  of  the  state  of 
the  equal  protection  of  the  laws. 

In  Omaha  Water  Co.  v.  City  ofOmalia  etal.,  147  Fed.,  if 
the  United  States  Circuit  Court  of  Appeals,  Eighth 
Municipal  Circuit,  decides  that  the  power  of  a  city  to 
contact*  regulate  or  fix  the  rates  which  a  water,  gas, 
or  railway  company  may  collect  of  private  consumers 
partakes  of  the  nature  of  a  governmental  power  and  also 
of  the  nature  of  a  business  power  and  that,  therefore, 
the  Legislature  of  a  state  unless  prohibited  by  its  Con- 
stitution may  empower  a  city  to  suspend  by  contract, 
and  a  city  may  suspend  in  that  way  for  a  reasonable 
term  of  years,  its  power  to  fix  or  regulate  the  rates  which 
a   third  party  may  collect  of  private  consumers.     An 
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CONSTITUTIONAL  LAW  (Continued). 

agreement  as  to  the  schedule  of  rates  for  an  unreasonable 
time  could  it  seems  be  modified  without  violation  of  the 
constitutional  inhibition  against  impairing  the  obliga- 
tion of  contracts. 


In  Northern  Assurance  Company  of  London  v.  Grand 
View  Building  Association,  27  S.C.R.,  27,  the  United 
jo*  «  ati-  States  Supreme  Court  decides  that  a  judg- 
Fyfi^it*'  ment  of  the  Supreme  Court  of  the  United 
States  to  the  effect  that  a  policy  of  fire  in- 
surance could  not  be  recovered  upon  as  it  stood  nor  be 
helped  out  by  any  doctrine  of  the  common  law  is  not 
denied  full  faith  and  credit  by  an  adjudication  of  a  state 
court  that  such  judgment  is  not  a  bar  to  a  suit  in  equity 
to  reform  the  policy  so  that  it  will  express  consent  to 
concurrent  insurance,  and  to  recover  upon  such  policy 
as  reformed.  Compare  Fireman's  Fund  Ins.  Co.  v. 
Norwood,  16  CCA.  136. 


CONTEMPT. 

In  United  States  v.  Collins,  146  Fed.,  553,  the  United 
States  District  Court,  D.  Oregon,  decides  that  where 

accused  was  committed  for  contempt  for  his 
EayiratcS  "  refusal  to  appear  as  a  witness  before  a  grand 

jury  and  there  produce  certain  records,  etc., 
in  response  to  a  subpoena  duces  tecum,  the  term  dur- 
ing which  he  could  be  imprisoned  under  such  order 
expired  on  the  discharge  of  the  grand  jury.  It  is  held, 
however,  that  where  accused  was  in  prison  for  his 
refusal  to  obey  a  subpoena  requiring  him  to  appear  and 
produce  records  before  a  grand  jury,  and  he  remained 
recalcitrant  until  after  the  grand  jury  was  discharged, 
he  was  not  thereby  purged  of  his  contempt  and  was 
subject  to  sentence  to  imprisonment  for  a  specified  term. 
Compare  Ex  parte  Maulsby,  13  Md.,  625. 
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CONTRACTS. 

In  Rathfon  v.  Lachcr,  215  Pa.,  571,  the  Pennsylvania 
Supreme  Court  decides  that  a  promissory  note  given  by 

a  married  woman  as  surety  for  her  husband's 
••Mor«i"      debt,    although    legally    invalid,    imports    a 

moral  consideration,  which  will  be  sufficient 
to  support  a  renewal  note  given  by  the  married  woman 
after  her  husband's  death ;  and  this  is  the  case  although 
the  renewal  note  was  of  a  date  prior  to  the  husband's 
death,  if  it  appears  that  there  was  no  fraud  in  the 
transaction.  In  this  connection  see  Brooks  v.  Merchants9 
National  Bank,  125  Pa.f  394. 


CRIMINAL  LAW. 

In  Wooley  v.  State,  96  S.  W.,  27,  the  Court  of  Crim- 
inal Appeals  of  Texas  decides  that  comments  by  jurors 
MiKMdact     in  a  prosecution  for  seduction  on  the  failure 

01  Jmrjr  of  the  defendant  to  take  the  stand  as  a  wit- 
ness in  his  own  behalf  are  ground  for  new  trial.  Com- 
pare Thorpe  v.  State  40  Tex.,  Cr.  R.f  346. 


DEEDS. 

The  Supreme  Court  of  Michigan  in  Leonard  v.  Leonard 
et  a/.,  108  N.W.,  985,  decides  that  where  a  deed  in  the 
Tetumtourj  form  of  a  statutory  warranty  deed  contained 
in«tmatBu  a  ciause  ^at  it  was  not  to  be  operative  until 
after  the  death  of  the  grantors,  and  the  depositary  was 
instructed  to  care  for  the  deed  until  after  the  grantors* 
death  and  then  deliver  the  same  to  the  grantee,  it  was  a 
testamentary  instrument,  and  subject  to  revocation  dur- 
ing the  life  of  either  of  the  grantors.  Applying  this 
general  rule  it  is  decided  that  where  such  a  deed  was 
placed  in  the  hands  of  a  depositary  for  safe  keeping,  to 
be  delivered  on  the  grantors'  death,  the  record  of  the 
deed  by  such  depositary  after  the  death  of  one  of  the 
grantors  only  did  not  change  the  character  of  the  instru- 
ment,^ as  to  make  it  effective  to  pass  a  present  interest 
in  the  property.  See  in  this  connection  Pennington  v. 
Pennington,  75  Mich.,  600. 
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DIVORCE. 

In  New  Jersey  it  is  provided  by  statute  that  if  in  a 
suit  for  divorce  for  adultery  it  appears  that  both  parties 
A< oitcry :  have  been  guilty  of  adultery,  no  divorce  should 
cdoMtto.  te  decreed.  In  Storms  v.  Storms,  64  Atl., 
700,  it  is  held,  however,  by  the  Court  of  Chancery  of 
New  Jersey,  that,  where  a  husband  had  commited  adul- 
tery and  his  offense  had  been  condoned,  he  was  not 
"guilty  of  adultery"  within  the  law  referred  to,  so  as 
to  preclude  him  from  a  divorce  for  the  subsequent  adul- 
tery of  his  wife.    The  propriety  of  the  decision  is  obvious. 

In  Halloway  v.  Halloway,  55  S.E.,  191,  the  Supreme 
Court  of  Georgia  decides  that  the  conviction  of  a  married 
impruonmtat:  person  of  an  offense  involving  moral  turpi- 

Pardoa  tude,  followed  by  a  sentence  of  imprisonment 
in  the  penitentiary  of  two  years  or  longer,  gives  to  the 
other  party  to  the  marriage  a  right  to  a  divorce;  and  this 
right  is  not  affected  by  an  executive  pardon  granted 
after  the  sentence  has  been  imposed.  Compare  State  v 
Duket,  63  N.W.,  83,  31  L.R.A.,  515. 


EVIDENCE. 

In  Porter  v.  Buckley  et  al.,  147  Fed.,  140,  the  United 

States  Circuit  Court  of  Appeals,  Third  Circuit,  decides 

that  it  is  competent  for  an  ordinary  witness 

spjed  ojf       to  express  an  opinion  as  to  the  speed  an 

automobile  was  making  at  a  given  time,  which 

is  not,  strictly  speaking,  a  scientific  inquiry,  the  weight 

of  such  opinion  being  for  the  jury. 


EXCHANGES. 

The  United  States  Circuit  Court  of  Appeals,  Eighth 
Circuit*  decides  in  McDearmott  Commission  Co.  et  al.  v. 
^^  Board  of  Trade  of  City  of  Chicago,  146  Fed., 

Market"     961,  that  a  board  of  trade,  which  has  a  right 

"*""     of  property  in  market  quotations  collected  in 

its  exchange,  docs  not  surrender  or   dedicate  them  to 
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EXCHANGES  (Continued). 

the  public  by  permitting  subscribers,  to  whom  they  are 
communicated  upon  condition  that  they  shall  not  be 
made  public,  to  post  them  upon  blackboards  in  their 
places  of  business,  where  the  posting  is  done  for  the  ad- 
vantage of  the  subscribers,  and  not  of  the  public,  and 
does  not  make  knowledge  of  the  quotations  general,  or 
make  them  accessible  to  the  public  as  of  right,  or  render 
them  of  no  further  value.  See  note  to  Sullivan  v. 
Postal  Tel.  Cable  Co.,  61  C.C.A.,  a. 


GARNISHMENT. 

In  Davis  v.  Cleveland  C,  C.  &  St.  L.  R.  Co.,  146  Fed., 
403,  the  United  States  Circuit  Court,  N.D.  Iowa,  W.D., 
„  .  _       holds  that  sums  due  to  a  railroad  company 

Freight  Monty  t  .  ,  .   t  r.      * 

Due  "">"»*-  from  other  companies  as  its  share  of  freight 
collected  by  them  as  the  terminal  or  final 
carriers  on  continuous  interstate  shipments  are  not  sub* 
ject  to  attachment  by  garnishment  of  the  debtors  under 
the  foreign  attachment  laws  of  another  state  in  which 
the  defendant  cannot  be  personally  sued.  The  case 
presents  also  an  interesting  discussion  of  the  attachment 
of  railroad  cars.  Compare  Central  Trust  Co.  v.  Railway 
Co.,  68  Fed.,  685. 


GRAND  JURY. 

In  Lyon  v.  Commonwealth,  96  S.W.,  857,  the  Court  of 
Appeals  of  Kentucky  decides  that  a  statutory  provision 
that  no  person  except  the  attorney  for  the 
ccy  commonwealth  and  the  witness  under  exami- 

nation shall  be  present  while  the  grand  jury  are  examining 
a  charge,  and  no  person  whatever  while  they  are  deliber- 
ating or  voting  on  a  charge,  does  not  prohibit  the  ad- 
mission of  an  interpreter  before  the  grand  jury  for  the 
examination  of  witnesses,  whose  evidence  could  not  be 
otherwise  made  intelligible  to  the  grand  jury. 
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INSURANCE. 

The  Supreme  Court  of  Georgia  holds  in  Ogletree  v. 
Hutchinson,  55  S.E.,  179,  that  a  stipulation  in  a  policy 
stipulations:  of  life  insurance  that  payment  of  the  amount 
Beneficiary  Qf  ^  poi{Cy  to  any  relative  of  the  insured 
belonging  to  a  designated  class  will  discharge  the  com- 
pany from  liability  is  valid,  but  such  a  stipulation  does 
not  have  the  effect  to  make  the  person  actually  receiving 
the  money  thereunder  the  ■  beneficiary  of  the  policy. 
It  is  merely  an  appointment,  by  the  parties  to  the  con- 
tract, of  a  person  who  may  collect  the  amount  due  under 
the  policy  for  the  benefit  of  the  person  ultimately  en- 
titled thereto.  Compare  Metropolitan  Life  Ins.  Co.  v. 
Schafier,  50  N.J.  Law,  72. 

The  Supreme  Court  of  Mississippi  holds  in  Grand 
Lodge  &c.  v.  Smith  et  al.$  42  So.,  89,  that  where  insured 
was  coerced  into  a  marriage,  and  never  there- 
after cohabited  or  visited  his  pretended  wife, 
she  was  not  his  widow,  within  the  terms  of  an  insurance 
certificate,  payable  to  insured's  "widow  or  other  heirs. " 


LANDLORD  AND  TENANT. 

#In  GrunneU  v.  Welch,  L.R.,  (1906),  a  K.  B.,  555,  it 
appeared 'that  a  bailiff,  employed  to  levy  a  distress  for 
Distress:  Tre*.  rent  *n  arrear,  illegally  broke  in  the  front 
pnssnbiniti*  door;  he  then  seized  the  furniture,  but  before 

selling  it  left  the  house,  and,  being  refused  admittance 
on  "his  return,  made  no  attempt  to  regain  possession, 
Subsequently  the  landlord  put  in  a  fresh  distress  in  respect 
of  the  same  rent  by  a  different  bailiff  acting  under  a  fresh 
distress  warrant,  who  seized  the  furniture,  which  was 
replevied  before  sale  by  the  owner.  Under  these  facts 
the  Court  of  Appeals  decides  that  the  proceeding  under 
the  first  distress  warrant  was  a  trespass  ab  initio  and 
void  as  a  distress,  and  that  the  landlord,  having  had  no 
opportunity  of  satisfying  his  claim  for  rent  by  means  of 
that  proceeding,  could  lawfully  distrain  under  the  second 
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LANDLORD  AND  TENANT  (Continued). 

warrant  for  the  same  rent.    Compare  with  this  decision 

Attack  v.  Bramwell,  3  B.  &  S.,  520. 


MAINTENANCE. 

The  Kansas  City  Court  of  Appeals  of  Missouri  decides 
in  Phelps  v.  Manicko  et  al.%  96  S.W.,  221  that  where 

wh«t  plaintiff,  who  was  not  an  attorney,  agreed 
conititutet  to  t^e  up  plaintiff's  cause  of  action  against 
defendant,  employ  lawyers,  get  up  evidence  at  his  own 
expense  and  conduct  the  litigation  to  a  termination, 
the  contract  was  void  for  maintenance.  See  also  Gilbert 
v.  Holmes,  64  111.,  548. 


MASTER   AND   SERVANT. 

The  Supreme  Court  of  Washington  decides  in  Berg  v. 
Seattle  R.  &  5.  Co.,  87  Pac,  34,  that  the  motorman  and 
Peiuw  conductor  of  one  car  on  a  street  railroad,  the 
servants  C3TS  0f  which  run  on  schedule  time,  are  fel- 
low servants  of  the  motorman  and  conductor  of  another 
car  on  the  line,  so  that  one  of  the  motormen  injured 
through  the  negligence  of  the  other  motorman  in  not 
performing  his  duty  of  turning  on  the  lights  of  a  block- 
light  system,  and  of  the  conductor  of  the  other  car  in 
not  performing  his  duty  to  see  that  his  motorman  per- 
formed such  duty,  cannot  recover  from  the  company. 
Compare  Grimm  v.  Olympia  Light  &  Power  Co.,  84  Pac.f 

635.  

MERGER. 

The  Supreme  Court  of  Pennsylvania  decides  in  Frank 

v.  Guarantee  Trust  &  Safe  Deposit  Co.,  216  Pa.,  40,  that 

where  an  owner  of  a  ground  rent  purchases 

vpy^       the  ground  itself  and  subsequently  executes 

a  mortgage  without  indicating  an  intention 

in  the  mortgage  to  prevent  a  merger  of  the  rent  in  the 

title  to  the  land,  and  thereafter  executes  an  assignment 

of  the  ground  rents  to  another  person,  one  who  takes 
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MERGER  (Continued). 

title  under  foreclosure  of  the  mortgage  takes  the  fee  in 
the  land  with  the  ground  rents  extinguished,  and  the 
assignee  of  the  ground  rents  takes  nothing  by  his  assign- 
ment. Two  judges  dissent.  Compare  Ames  v.  Miller, 
91  N.W.,  250. 


MUNICIPAL  CORPORATIONS. 

In  Wheeler  v.  City  of  Ft.  Dodge.  108  N.W.,  1057,  the 
Supreme  Court  of  Iowa  decides  that  a  wire  stretched 
from  the  roof  of  a  building  downward  and 
«*  g em  outward  across  the  street,  and  ending  at  a 
pole  to  which  it  is  fastened,  though  stretched  pursuant 
to  the  consent  of  the  municipality,  and  though  through 
most  of  its  course  it  is  high  above  the  heads  of  people 
using  the  walks  and  carriageways,  is  a  nuisance  because 
an  obstruction  of  the  street,  the  public  right  extending 
indefinitely  upward,  especially  in  view  of  the  fact  that 
it  was  stretched  for  the  purpose  of  using  it  for  a  danger- 
ous performance.  It  is  further  held  that  where  a  city 
permitted  a  wire  to  be  so  stretched  it  became  chargeable 
with  notice  of  the  nuisance  created  by  the  wire  the  mo- 
ment of  its  erection,  and  became  in  legal  effect  the  crea- 
tor of  the  nuisance  substantially  the  same  as  if  the  struc- 
ture was  one  of  its  own  making.  See  CaUanan  v.  Gilman, 
14  N.E.,  267. 


PARTIES. 

An  interesting  decision  as  to  the  limits  within  which 
a  cause  of  action  may  be  amended  appears  in  Hackett 
pieidiof .-  **  <rf-  v.  Van  Frank,  96  S.W.,  247,  where  the 
Amc»4o«rt  St  j^jg  Court  of  Appeals  of  Missouri,  de- 
cides that  where  suit  on  a  cause  of  action  in  favor  of  a 
corporation  was  commenced  in  the  names  of  the  owners 
of  all  the  corporate  stock,  an  amendment  substituting 
the  corporation  as  party  plaintiff  should  have  been 
allowed,  and  was  not  objectionable  as  changing  the 
cause  of  action.    See  also  Lilly  v.  Tobbeih,  103  Mo.,  447. 
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PRINCIPAL  AND  AGENT. 

In  Berry  et  al.  v.  Chase,  146  Fed.,  625,  the  United 
States  Circuit  Court  of  Appeals,  Sixth  Circuit,  decides 
Liability  to  that  one  w^°  has  dealt  with  an  agent  cannot 
Third  Arty  Up0n  discovery  of  an  undisclosed  principal 
hold  both  the  agent  and  the  principal  liable  on  the  con- 
tract, but  must  elect  between  the  two,  and,  an  election 
once  made,  he  must  abide  by  it.  Compare  Fradley  v. 
Hyland,  37  Fed.,  49. 


RECORDS. 

An  interesting  case  with  respect  to  the  publication  of 
the  decision  of  appellate    courts  appears  in  Ex  parte 

court  opmioo  Brown>  Is  NE»  553.  where  it  is  held  that  a 
publisher  has  not  the  unrestricted  and  un- 
conditional right  of  access  to  the  opinions  and  decisions 
of  the  Supreme  Court  to  make  copies  for  publication, 
the  clerk  having  the  right  and  duty  to  control  by  reason- 
able rules  the  inspection  and  handling  of  the  records  of 
his  office.  Compare  Banks  &  Bro.  v.  West  Publishing 
Co.,  27  Fed.,  50. 


REMOVAL  OP  CAUSES. 

Ip  McMillan  et  al.  v.  Noyes  et  a/.,  146  Fed.,  926,  the 
United  States  Circuit  Court,  D.  New  Hampshire,  decides 
separable     that  *&  a  su^t  *°  enjoin  the  destruction  of  a 
contriver^    wate,.  privilege  by  diverting  water  from  a 
stream,  the  complainant  may  properly  join  as  defend- 
ants the  persons  who  are  undertaking  such  diversion 
and  one  with  whom  they  have  contracted  to  do  the  work, 
and  ask  for  a  common  injunction  against  all,  and  in  such 
case  there  is  no  separable  controversy  which  entitles 
the  former  to  remove  the  cause  when  the  contractor 
could  not.    See  notes  to  Robbins  v.  Ellenbogen,  18  C.C.A,, 
86  and  to  Mecke  v.  ValleyUmm  Mineral  Co.,  35  C.C.A., 
'55- 
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TAXATION 

In  Btickner  v.  Sugg,  96  S.W.,  185,  the  Supreme  Court 
of  Arkansas  decides  that  in  taxation  proceedings  the 
Description  description  of  the  land  must  be  such  as  fully 
**■■■*  apprises  the  owner  without  recourse  to  the 
superior  knowledge  peculiar  to  him  as  owner  that  the 
particular  tract  of  his  land  is  sought  to  be  charged  with 
a  tax  lien.  It  is  held,  however,  that  in  determining  the 
sufficiency  of  the  description  of  land  in  tax  proceedings, 
extrinsic  evidence  is  admissible  to  connect  the  land  with 
the  description  used  in  the  assessment  list  and  other 
tax  proceedings.  Compare  Keely  v.  Sanders,  99  U.  S., 
44i. 


TRADE-MARKS  AND  TRADE  NAMES. 

Two  interesting  cases  relating  to  the  "  Buster  Brown" 
illustrations  in  newspapers  appear  in  New  York  Herald 

unfair  Co.  v.  Star  Co.  146  Fed.,  204,  and  OuicaU  v. 
c—p«titto.  New  York  Herald,  146  Fed.,  205.  In  the 
first  of  these  cases  it  is  held  that  complainant  is  entitled 
to  protection  in  the  trade-mark  "  Buster  Brown"  as  the 
title  of  a  comic  section  of  a  newspaper,  it  being  shown 
that  it  was  the  first  to  use  the  title,  and  that  it  was  so 
used  exclusively  by  complainant  and  its  licensees  for  such 
length  of  time  as  to  give  it  a  proprietary  right  therein. 
Whereas  in  the  second  case  the  same  Court  (United 
States  Circuit  Court,  S.  D.  New  York)  decides  that  an 
artist  has  no  such  common-law  right  in  pictures  drawn 
by  him  and  sold  to  another,  who  published  and  copy- 
righted the  same,  as  to  render  it  unfair  competition 
in  trade  for  the  latter  to  afterwards  publish  other 
pictures  depicting  different  scenes  merely  because 
they  contain  characters  in  imitation  of  those  in  the  earlier 
ones.  Compare  notes  to  Scheuer  v.  Mutter,  20  CCA. 
165,  and  to  Lore  v.  Harper  &  Bros.,  30  C.C.A., 
376. 
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TRADES  UNIONS. 

An  interesting  decision  is  made  by  the  English  Court 
of  King's  Bench,  in  Burke  v.  Amalgamated  Society  of 
i.M0it7jrf  Dyers,  L.R.,  (1906),  2  K.B.,  583,  where  it  is 
Mcafcr  held  that  the  alteration  by  a  trades  union, 
during  the  insanity  of  a  member,  of  a  rule  as  to  sick 
benefits,  to  the  prejudice  of  that  member,  is  binding 
upon  him  if  made  in  accordance  with  the  rule  authorizing 
and  regulating  the  alteration  of  the  rules  of  the  union. 
Compare  Smith  v.  Galloway,  L.R.   (1898)   1  Q.B.,   71. 


TRESPASS. 

In  State  v.  Shevlin-Carpenter  Co.,  108  N.W.,  935,  the 
Supreme  Court  of  Minnesota,  construing  a  statute  of 
_  ,  w  _^  the  State  declaring  certain  acts  of  trespass 
upon  state  lands  a  crime,  imposing  a  penalty 
therefor  and  fixing  the  measure  of  damages  to  be  recovered 
in  a  civil  action,  construes  the  statute  as  intended  to 
impose  upon  a  casual  or  involuntary  trespasser  criminal 
punishment  and  also  double  damages  for  his  wrongful 
acts,  and  so  construed  holds  the  statute  not  a  deprivation 
of  property  without  due  process  of  law.  Compare  Clark 
v.  Field,  42  Mich.,  34a. 


TRIAL. 

The  Court  of  Appeals  of  Kentucky  holds  in  Louisville 
Ry.  Co.  v.  Masterson,  96  S.  W.,  534,  that  where,  during 
nucoaduct  an  adjournment  of  court  during  the  trial  of 
of  jur*r»  a  causCf  counsel  for  plaintiff  took  a  drink  with 
two  of  the  jurors  at  the  invitation  of  one  of  them,  but 
nothing  was  said  with  reference  to  the  case  in 
question,  and  defendant's  counsel,  though  he  had 
knowledge  of  such  fact,  proceeded  with  the  trial 
until  near  its  completion  before  he  moved  that  the  jury 
be  discharged  because  of  misconduct,  the  motion  was 
properly  denied.  The  case,  as  will  be  noted,  arose  in 
Kentucky. 
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TRUSTS. 

In  re  Berry  ei  al.,  i47  Fed.,  209,  the  United  States 
Circuit  Court  of  Appeals,  Second  Circuit,  decides  that 
construct!**  where  bankrupts  deposited  money  which  they 
""  *  had  received  from  petitioners,  tinder  a  mis- 
take of  fact  to  the  credit  of  their  general  bank  account, 
and  though  subsequent  to  such  deposit  and  prior  to  the 
intervention  of  bankruptcy,  withdrawals  were  made 
from  the  account,  the  balance  was  never  below  the 
amount  which  they  received  through  mistake,  it  would 
be  presumed  that  the  amounts  withdrawn  were  not  those 
impressed  with  the  trust,  and  that  so  long  as  the  bank- 
rupt's account  equalled  or  exceeded  the  amount  erro- 
neously received  that  such  amount  constituted  the  trust 
fund.  Compare  Standard  OH  Co.  v.  Hawkins.  74  Fed., 
395.  33  L.R.A.,  739. 
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BOOK  REVIEWS. 


The   Rule  Against  Perpetuities.    By  John   C.   Gray. 
Second  Edition.    Boston,  1906. 

In  looking  over  the  second  edition  of  Professor  Gray's 
valuable,  or  rather  invaluable,  work  on  the  rule  against 
perpetuities,  the  first  and  obvious  thought  is  that  it  is  not 
possible  in  the  second  edition  of  any  scientific  work  to  do 
much  more  than  supplement  the  original  edition  with  such 
additional  light  as  has.  been  shed  upon  the  problems  involved 
since  the  date  of  the  first  edition.  No  reader  of  Mr.  Gray's 
work  needs  to  be  reminded  of  the  fact  that  it  created  an 
epoch  in  the  study  of  the  subject;  what  had  before  his  time 
been  treated  as  a  more  or  less  mysterious  principle  of  more 
or  less  difficult  application,  was  placed  by  him  upon  a  simple 
6a 
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and  scientific  basis,  so  that  he  could  argue  with  &  good  deal 
of  force  that  the  application  of  his  principle  was  susceptible 
of  almost  mathematical  accuracy.  It  was  this  underlying 
thought  in  his  work  that  distinguished  it  from  any  of  the 
other  essays  upon  the  same  subject.  Inasmuch  as  many  of 
the  courts  had  not  proceeded  upon  the  principle  as  he  ex- 
pounded it,  it  is  certainly  a  matter  of  interest  to  inquire 
how  far  his  views  have  been  effective  in  bringing  about  the 
establishment  of  the  principles  for  which  he  contended. 

Looking  at  his  second  edition  from  this  point  of  view,  we 
find  that  it  is  conveniently  arranged  under  the  same  section 
numbers,  the  new  matter  in  the  body  of  the  book  being 
grouped  under  sub-sections.  For  example,  to  section  9x4, 
which  is  identical  with  section  214  in  the  first  edition,  there 
are  added  five  new  sections,  numbered  from  2x4a  to  214c 
inclusive,  in  which  the  original  doctrine  of  2x4  is  amplified, 
and  some  recent  cases  upon  the  point  are  cited  and  discussed. 
Incidentally  it  may  be  remarked  that  substantially  the  whole 
of  the  original  text  has  been  used  in  its  original  form;  the 
only  omission  that  has  been  noted  is  that  the  original  section 
122  has  been  omitted  altogether.  It  may  be  also  worth  not- 
ing that  Mr.  Gray  has  apparently  not  yet  abandoned  his 
investigation  among  the  old  cases.  For  example,  sections 
141  a  to  141  f  inclusive  of  the  new  edition  are  devoted  to  a 
discussion  of  the  cases  in  the  sixteenth  century  which  throw 
additional  light  on  the  meaning  of  the  word  "perpetuities" 
to  the  older  judges. 

Among  the  more  interesting  insertions  in  the  second 
edition  are  the  following: 

First,  sections  2x4a  to  214c  inclusive,  in  which  recent 
cases  in  Massachusetts  and  Connecticut  are  cited  as  bearing 
upon  Gray's  proposition  that  the  contingency  must  happen, 
if  at  all,  within  the  required  limits.  Applying  his  own  prop- 
osition to  these  cases,  he  arrives  at  the  conclusion  that  the 
Massachusetts  case  was  accurately  decided,  but  suggests  a 
very  strong  query  as  to  the  Connecticut  decision. 

Secondly,  in  sections  245  c  to  245  e  inclusive,  he  summarizes 
the  principal  Maryland  decisions  in  which,  as  in  Massachu- 
setts and  some  other  states,  life  estates  and  equitable  fees 
had  been,  as  he  maintains,  inaccurately  held  to  violate  the 
rule.  After  pointing  out  the  apparent  violation,  and  his 
own  hope  that  the  court  will  see  the  error,  as  other  courts 
quoted  by  him  had  done,  he  adds  in  section  245  e  that  his 
hope  has  been  realized  by  a  recent  decision  (1904)  in  which, 
as  he  thinks,  the  prior  decisions  have  been  tacitly  overruled. 

Apparently,  Mr.  Gray  has  not  yet  ceased  to  study  with 
interest  the  Pennsylvania  decisions.    Those  familiar  with  his 
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book  will  not  easily  forget  the  strong  language  in  which  some 
of  them,  as  for  instance,  Smith's  Appeal,  88  Pa.,  had  been 
criticized  by  him.  In  section  249  b  of  his  second  edition  he 
takes  another  fling  at  the  Supreme  Court  of  Pennsylvania, 
and  criticises  the  ruling  in  Johnston's  Estate,  185  Pa.  179. 
One  may  recognize  frankly  that  in  many  branches  of  the 
law  text-book  criticisms  are  entitled  to  comparatively  little 
weight.  They  are  often  made  by  unpractical  and  theoret- 
ical writers  who  do  not  feel  the  influence  of  the  practical 
considerations  which  properly  affect  the  minds  of  judges. 
In  such  a  branch  of  the  law,  however,  as  that  covered  by 
the  rule  against  perpetuities,  the  contrary  is  the  case.  With 
due  respect,  it  is  believed  that  the  decision  referred  to  was 
made,  not  because  the  court  disagreed  with  Mr.  Gray's  con- 
tention, but  because  the  contention  was  not  called  to  their 
attention.  In  other  words,  it  may  perhaps  be  properly  said 
that  in  modern  times  the  lawyer's  education  is  not  directed 
largely  to  questions  that  are  considered  as  antiquated  as  the 
rule  against  perpetuities.  Hence  it  follows  that  when  in 
practice  a  case  involving  this  rule  comes  before  the  court 
it  is  treated,  not  as  one  involving  an  important  principle  with 
which  the  courts  are  familiar,  and  in  which  they  are  interested, 
but  as  one  to  be  disposed  of  with  as  little  ceremony  as  may 
be,  upon  the  basis  of  any  prior  decisions  which  apparently 
apply  to  it,  without  much  reference  to  the  desirability  of 
following  any  single  underlying  principle.  Recent  decisions 
seem  to  indicate  that  this  disposition  is  still  evident  in  the 
decisions  of  the  courts  in  spite  of  the  effort  which  Mr.  Gray 
has  made  to  clear  up  the  subject. 

Thirdly,  Mr.  Gray  was  apparently  more  interested  in  ex- 
ploding the  old  theory  about  "  a  possibility  upon  a  possibility" 
than  any  of  the  other  mistakes  which  he  found  in  the  law  on 
the  subject.  Hence,  it  must  have  been  a  severe  disappoint- 
ment to  him  when  in  Whitby  v.  Mitchell  and  In  re  Frost,  the 
Court  of  Appeals  in  England  upheld  the  older,  and  as  he 
claimed  unsound,  rule.  He  must  have  felt  as  disappointed 
as  when  the  courts  of  many  states  upheld  spendthrifts'  trusts 
after  in  his  work  on  "Restraints  on  Alienation"  he  had  so 
confidently  denounced  them.  It  looks,  however,  as  if  he  may 
be  entitled  to  better  luck  this  time,  as  in  the  addenda  on 
page  46  of  the  introduction  he  points  out  that  in  the  recent 
case  of  In  re  Ashforth  (1905),  the  court  dissented  from  the 
dictum  of  Judge  Kay  In  re  Frost  in  favor  of  the  "possibility 
upon  a  possibility. "  Certainly  Mr.  Gray  has  not  been  swerved 
from  his  original  opinion  either  by  the  recent  English  de- 
cisions or  the  criticisms  on  the  same  which  he  discusses  fully 
in  his  text. 
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Fourthly,  that  Mr.  Gray,  however,  is  not  unwilling  to  be 
convinced,  is  shown  by  section  603  a  of  the  second  edition 
in  which  he  frankly  admits  some  doubt  as  to  the  principles 
laid  down  by  him  in  the  first  edition  with  regard  to  the  appli- 
cation of  the  rule  to  "charitable  trusts." 

As  intimated  at  the  outset,  it  would  not  be  reasonable  to 
look  in  the  second  edition  for  a  repetition  of  the  new  and 
startling  ideas  contained  in  the  first  edition.  Mr.  Gray  has, 
however,  still  been  thinking  on  the  questions  involved,  with 
the  result  that  in  the  appendix  to  the  second  edition,  under 
the  letters  from  e  to  i  inclusive,  he  has  added  what  are  in 
effect  five  new  essays  on  the  subject.  These  contain  some 
new  and  very  interesting  ideas  which  compare  favorably  with 
the  unusual  ideas  of  which  his  first  edition  is  so  full.  For 
instance,  in  section  e  of  the  appendix  he  discusses  at  length 
the  recent  criticisms  on  his  opinion,  as  expressed  in  his  second 
chapter,  as  to  the  effect  of  the  statute  of  "Quia  Emp tores" 
on  the  possibility  of  creating  determinable  fees.  He  does  not 
retract  his  original  opinion,  but  in  section  e  furnishes  some 
additional  reasons  in  support  thereof.  In  this  connection 
he  cannot  fail  to  grasp  the  opportunity  of  discussing  a  line 
of  cases,  of  which  Doe  v.  Eyre  is  the  most  conspicuous  illus- 
tration, as  to  the  effect  upon  the  prior  devise  of  the  failure 
for  any  reason  of  an  executory  gift.  This  line  of  cases  seems 
to  the  writer  to  present  one  of  the  most  interesting  questions 
of  the  principles  of  the  law  of  executory  devises  that  still 
remain  partly  unsettled  by  the  courts.  Mr.  Gray,  after 
criticising  with  much  force  the  English  decisions  upon  the 
point,  finds  in  them  some  additional  support  for  his  theory 
as  to  the  effect  of  the  statute  of  Quia  Emptores. 

Similarly  in  section  /  of  the  appendix  he  discusses  more 
fully  the  law  of  future  interests  in  personal  property, — ap- 
parently on  the  theory  that  it  is  easier  to  discuss  it  in  this 
form  than  to  modify  and  rewrite  the  original  text  upon  the 
subject. 

Upon  the  whole  book  it  may  properly  be  said  that,  if  it  is 
not  as  startling  as  the  first  edition,  nevertheless  it  presents 
additional  evidence  of  the  author's  resolve  to  inspire  new  life 
into  his  subject.  It  may  be  honestly  doubted  whether  in 
these  modern  days  any  book  on  the  subject  of  real  property 
is  likely  to  be  written  in  which  an  apparently  old  subject 
will  be  given  new  life  and  new  interest  and  new  practical 
value  in  the  way  in  which  Professor  Gray  has  in  his  work 
"reviewed"  the  rule  against  perpetuities.  In  its  way,  it  is 
not  only  a  classic  of  the  law,  but  the  classic  of  the  modern 
law  on  the  subject  of  real  property. 

R.  D.  B. 
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The  Law  of  Passenger  and  Freight  Elevators.  Second 
and  Revised  Edition.  By  J.  A.  Webb.  The  P.  H.  Thomas 
Law  Book  Co.   St.  Louis.    1905. 

The  second  edition  of  the  above  work  by  Mr.  J.  A.  Webb, 
a  very  familiar  author  to  most  law  students  of  the  present 
day,  will  no  doubt  be  received  very  favorably  by  the  pro* 
fession  at  large.  Obviously  it  will  be  a  great  aid  in  crystalliz- 
ing a  very  unsettled  branch  of  a  most  important  division  of 
American  law. 

The  law  of  Carriers  is  itself  a  comparatively  novel  thing, 
and  newest  among  these  customs  and  regulations  govern- 
ing the  great  transportation  of  the  day.  are  the  peculiar 
uses  which  attach  to  the  vertical  raising  and  lowering  of 
passengers  and  freight. 

The  elevator,  or  "lift"  as  it  is  commonly  called  in  London, 
is  a  product,  in  the  sense  of  being  universally  used,  of  very 
recent  years,  but  its  adaptability  to  our  modern  life  and 
methods  of  production  is  so  apparent  that  in  a  short  time  it 
has  become  a  regular  appointment,  not  only  in  all  large  busi- 
ness places  but  likewise  in  public  places  of  abode,  as  hotels 
and  apartment  houses. 

One  need  only  peruse,  however,  the  daily  newspaper  to 
notice  the  large  number  of  accidents  growing  out  of  the  use 
of  elevators  to  appreciate  how  perilous  it  is  to  human  life. 

It  is  therefore  but  natural  that  as  a  branch  of  the  law  of 
Carriers  it  has  expanded  very  rapidly  until  it  fills  a  large  part 
of  present-day  litigation.  Yet  because  of  its  being  so  new 
the  law  has  no  doubt  drawn  largely  from  analogies  to  the 
uses  and  practices  among  other  carriers,  which  necessarily 
makes  it  more  or  less  unstable. 

In  this  excellent  work  the  author  has  treated  the  subject 
with  considerable  minuteness.  He  begins  with  a  definition 
of  the  various  kinds  of  elevators  with  special  reference  to  the 
degree  of  care  required  in  their  operation. 

The  second  chapter  deals  with  the  construction  and  the 
reciprocal  rights  and  duties  of  the  various  persons  concerned, 
including  the  contractor,  employees  of  both  builder  and  owner, 
firemen,  police  and  even  trespassers;  together  with  the  regu- 
lations for  the  use  of  proper  appliances  and  fixtures  to  rendu: 
its  erection  and  operation  safe  and  yet  practicable. 

The  third  chapter  is  upon  the  operation  of  the  elevator, 
first  with  reference  principally  to  the  duties  of  the  persons 
directly  connected  with  its  manipulation,  and  second,  with 
respect  to  rights  growing  out  of  injuries  to  passengers  and 
employees. 

Then  a  chapter  is  devoted  to  injuries  to  outsiders  as  it 
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were,  as  licensees  and  trespassers,  while  the  last  two  chapters 
are  confined  to  "Pleadings  and  Practice**  and  "Damages'* 
respectively. 

Thus  a  Ueatise  by  a  man  of  Mr.  Webb's  cta^^g  upon 
this  somewhat  unsettled  subject  has  satisfied,  to  some  ex- 
tent at  least,  a  much-felt  want  in  reconciling  the  actual 
decisions  upon  thistamch  of  the  law  with  other  well-known 
general  principles  of  law.  And  as  the  cases  have  increased 
so  rapidly  this  new  edition  with  such  revisions  as  were  found 
necessary  will  be  a  great  aid  to  students  and  practitioners. 

G.  F.  B. 

Pennsylvania  Busixess  Law.  A  Practical  Handbook 
for  Busixess  Hex  and  Lawtees.  By  John  J.  Sullivax, 
AJf  .JLL.B.     The  Accountancy  Publishing  Co.    New  York. 

The  profession  seldom  finds  reason  to  praise  legal  treatises 
intended  "for  business  men  and  lawyers.**  but  in  the  case 
of  Mr.  Sullivan's  book  on  Pennsylvania  Business  Law  the 
most  jealous  and  exacting  practitioner  win  find  little  to  criti- 
cise. The  titles  discmsrd  are  such  as  every  business  man 
meets  in  everyday  transactions,  and  upon  which  it  is  neces- 
sary that  he  should  have  a  certain  degree  of  reliable  informa- 
tion. Mr.  Solfivan's  style  is  always  dear  and  lucid.  He 
avoids  as  far  as  possible  the  use  of  trrhnical  expressions, 
but  never  sacrifices  strict  accuracy  of  statement  to  plainer 
diction  which  might  bear  ambiguous  interpretations.  The 
volume  is  divided  into  five  books.  The  first  covers  the  sub- 
ject of  Contracts  in  its  various  phases  Formation^  Opera- 
tion* Interpretation  and  Discharge.  The  second  book  in- 
cludes the  titles  Agency,  Partnership  and  Corporations,  with 
*p*f  *^1  reference  to  Pennsylvania  statutory  forms  of  partner- 
ship and  associations.  Book  Third  contains  a  dire  union  of 
Bailments  and  Saks  of  Personal  Property,  and  Leases  and 
Soles  of  Seal  Property.  Book  Fourth  treats  briefly  the 
Pennsylvania  law  of  Suretyship.  Guaranty  and  Insurance; 
and  Book  Fifth  reviews  the  principal  elements  of  the  law 
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Jm    Am    JL« 
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Constitutional  Law. 

The  True  Constitution.  J.  C.  C.  This  article  if  of  interest  as  a  type 
of  many  now  appearing  in  our  periodical  literature,  legal  and  non- 
legal.  It  is  an  attempt  to  work  out  the  theory  of  nationality  along 
new  lines,  which  are  vaguely  perceived,  and  therefore  not  clearly 
stated.  In  these  articles  the  constitutional  theories  of  James  Wilson 
are  cited  and  his  doctrine  spoken  of — as  in  this  instance —  that  of 
"Hamilton  and  Wilson."  No  more  complete  error  could  be  made. 
No  one  who  has  more  than  superficially  examined  the  theories  held 
by  James  Wilson  could  speak  of  the  theories  of  these  two  men  as 
making  one  common  doctrine.  Mr.  Wilson's  constitutional  theories 
seem  rather  to  dazzle  than  enlighten  those  who  take  them  up  chiefly 
as  a  means  of  re -enforcing  their  own  prejudices  in  favor  ox  certain 
interpretations  of  the  constitution.  Mr.  Wilson  had  a  broad,  rational, 
well  defined,  theory  of  constitutional  interpretation,  but  one  that 
does  not  lend  support  to  the  extreme  exponents  of  either  of  the  two 
theories  which  have  for  so  many  years  divided  the  sentiments  of  the 
country  between  them.  A  strong  believer  in  the  rights  of  the  states, 
Mr.  Wilson  cannot  successfully  be  exploited  by  those  who  would  con- 
centrate  all  power  in  the  nation;  an  ardent  nationalist,  he  cannot 
be  used  to  emphasize  the  theory  of  state  sovereignty.  A  most  devoted 
believer  in  the  people ;  in  government  by  the  people ;  in  the  sovereignty 
of  the  people,  he  can  be  brought  forward  with  success  solely  by  those 
who  in  this  day,  desire,  as  in  his  day  desired,  to  establish  and  con- 
firm them  in  that  sovereignty. 

The  American  Lawyer,  December,  pp.  545-549. 


The  Next  Constitutional  Convention  of  the  United  States.  Hon. 
Walter  Clark.  It  may  sound  somewhat  strange  to  hear  the  Consti- 
tutional Convention  of  1787  called  "reactionary,"  yet  Judge  Clark 
is  probably  justified  in  so  calling  it  in  contra-distinction  to  that  which 
put  forth  the  Declaration  of  Independence.  In  that  convention  were 
met  men  of  Hamilton's  type,  distrustful  of  their  fellow  men — perhaps 
naturally  so,  under  the  circumstances — ,  and  desirous  of  an  hereditary 
executive.  Yet  men  of  Hamilton's  type  were  not  prevalent  or  even 
predominant  in  that  convention,  ana  readers  of  the  debates  would 
be  hard  to  convince  that  they  were  wholly  opposed  to  democracy. 
It  is  true  that  some  of  the  wishes  of  the  greater  men  were  disregarded; 
the  instrument  had  to  be  formed  on  the  level  of  the  majority,  naturally 
a  much  lower  plane.  Men  like  James  Wilson  felt  keenly  that  the 
election  of  senators  through  the  intervention  of  the  state  legislatures 
or  any  other  medium  was  a  fault  so  grave  that  they  only  consented 
to  accept  it  because  to  refuse  was  to  fail  of  any  constitution  at  all. 
But  in  spite  of  these  things  thev  had  been  immensely  successful  in 
keeping  faith  with  the  people.  Had  their  interpretation  of  the  instru- 
ment they  had  helped  to  form  been  accepted  the  omission  of  a  Bill 
of  Rights,  which  Judge  Clark  thinks  so  undemocratic,  the  omission 
would  not  have  needed,  to  be  made  good.    It  is  true,  as  Judge  Clark 
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says,  that  the  Federal  Constitution  was  adopted  119  years  ago  and  is 
entirely  unchanged.  It  is  also  true  that  every  state  has  revised  its 
constitution  since  that  time.  But  what  state  at  this  day  has  a  con- 
stitution superior  to  that  of  the  United  States?  It  is  true  that  the 
governing  power  is  not  exercised  by  the  people.  It  is  not  so  true  that 
it  is  not,  as  yet,  in  the  hands  of  the  people.  At  present  the  people 
believe  that  the  majority  governs  through  the  medium  of  the  domi- 
nate political  party;  its  legislatures  and  its  Congress,  with  its  presi- 
dent. Once  thoroughly  convince  the  greater  portion  of  the  people 
that  this  is  not  the  case,  and  it  will  be  very  quickly  shown  wherein 
the  power  does  reside.  Judge  Clark's  apparent  preference  for  the 
English  form  of  government  as  placing  the  power  in  the  elected  repre- 
sentatives of  the  people,  as  shown  in  the  House  of  Commons  is  some- 
what contradicted  by  recent  history;  the  House  of  Lords  defies  the 
House  of  Commons  and  the  greatest  majority  in  its  history  and  for- 
bids all  legislation  inimical  to  its  interests.  In  England  as  in  this 
country  the  "vested  interests"  control  legislation. 

We  are  told  that  "the  election  of  senators  should  be  given  to  the 
people."  Many  of  the  framers  of  the  constitution  were  convinced 
that  this  should  be  the  case.  But  who  is  to  give  the  power  to  elect 
them  to  the  people,  if  that  power  has  already  passed  out  of  their  hands? 
Not  the  people  of  that  class  who  already  hold  the  power,  if  Judge 
Clark  is  right,  for  they  would  be  last  to  dispossess  themselves  of  any 
power  they  now  hold. 

Judge  Qark  desires  the  election  of  senators  by  direct  vote  of  the 
people,  a  new  apportionment  for  senators,  a  change  in  the  method 
of  electing  the  president,  and  a  change  in  the  presidential  term.  He 
denies  the  power  of  the  Supreme  Court  to  declare  statutes  unconsti- 
tutional, and  does  not  believe  that  the  constitutional  members  in- 
tended it  to  have  that  power,  although  such  men  as  Madison  and 
Wilson  favored  it. 

Judge  Clark  is  inspired  by  a  deep  feeling  of  devotion  to  the  consti- 
tution and  the  rights  of  the  people  under  it,  and  his  arguments  for  the 
reforms  in  which  he  believes  are  clear  and  earnest. 


Contracts. 


The  Doctrine  of  Boston  Ice  Company  v.  Potter.  George  P.  Costigan, 
Jr.  Since  the  decision  of  this  case  in  1877  it  has  become  well  known 
m  both  court  and  class  room.  Mr.  Costigan  has  taken  it  up  "to 
examine  a  dictum  of  the  court  which  has  been  taken  to  mean  that 
since  the  defendant  was  dissatisfied  with  the  manner  of  the  supply 
of  ice  by  the  plaintiff  under  the  former  arrangement,  he  might  have 
refused  to  deal  with  the  plaintiff  as  assignee  of  the  Citizen's  Ice  Com- 
pany's contract,  if  he  had  been  notified  in  time  of  the  assignment. " 
The  assignability  of  the  contract  is  then  considered.  Under  the  present 
law  of  Massachusetts  it  appears  that  as  the  "assignee  of  a  non-negoti- 
able legal  chose  in  action/'  the  plaintiff  could  recover.  The  validity 
of  the  assignment  is  first  considered,  The  conclusion  is  that  the 
Boston  Ice  Company  was  "entitled  to  all  the  rights  of  assignee  of  the 
contract  of  the  defendant  of  the  Citizen's  Ice  Company."  The  second 
question  is  "Was  the  Boston  Ice  Company  entitled  to  recover  on 
quasi-contract  principles?  The  plaintiff  could  not  recover,  in  Massa- 
chusetts, if  it  was  in  the  wrong  because  of  the  concealment  practised. 
"But"  asks  Mr.  Costigan,  "Even  in  Massachusetts,  are  there  not 
relative  degrees  of  badness?"  He  thinks  the  Boston  Ice  Company 
"only  mildly  bad  or  generally  praiseworthy,"  and  a  recovery  under 
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similar  circumstances  has  been  Allowed  in  jother  jurisdictions.  It  is 
another  doctrine  of  the  Massachusetts  courts  that  one  may  evade 
quasi-contractual  liability  in  some  instances  by  constantly  denying; 
any  liability.  In  the  case  under  consideration  the  defendant  never 
had  a  chance  to  protest  against  liability  to  the  plaintiff,  but  this  fact 
is  immaterial  in  Massachusetts,  if  only  the  plaintiff  was  not  officious 
injecting."  So  it  all  comes  back  to  the  assignment,  because,  if  the 
plaintiff  had  legal  rights  as  assignee,  he  was  not  only  not  officious 
but  the  den  idant  owed  him  the  kind  of  legal  duty  which  .  .  .  . 
could  be  the  basis  of  a  quasi-contractual  obligation  against  a  defend* 
ant."    In  concluding  Mr.  Costifan  says:— 

"The  upshot  of  our  whole  discussion  may  be  stated  in  two  pro- 
positions: 

x.  If  the  Court's  notion  that  the  express  contract  was  not  assign* 
able  could  by  any  possibility  be  correct,  the  decision  in  Boston  Ice 
Company  v.  Potter  would  be  erroneous  because  the  plaintiff,  reason- 
ably believing  itself  entitled  to  act  as  assignee,  was  not  an  officious 
intermeddler,  and,  having  no  remedy  on  the  express  contract,  was 
entitled  to  recover  in  quasi-contract. 

2.  If,  however,  the  court  was  wrong  in  thinking  the  contract  not 
assignable  to  plaintiff,  and  that  it  was  wrong  we  have  already  seen, 
the  decision  in  the  Boston  Ice  Company  case  was  perfectly  sound 
because  the  plaintiff,  having  already  an  adequate  remedy  on  the 
express  contract  in  its  assignor's  name,  had  no  excuse  for  Asking  that 
a  quasi-contractual  obligation  be  imposed  upon  the  defendant. 

"  It  is  submitted  that  in  Boston  Ice  Company  v.  Potter  the  contract 
was  assignable  to  plaintiff;  that  it  actually  was  assigned  to  plaintiff; 
that  plaintiff  had  an  adequate  remedy  on  the  express  contract  in  its 
assignor's  name;  that  the  plaintiff's  remedy  on  the  express  contract 
precluded  any  quasi-contractual  obligation;  and  that  because  at  that 
time  in  Massachusetts  the  assignee  of  a  contract  could  not  sue  in  his 
own  name  on  the  express  contract  the  case  was  rightly  decided." 
Columbia  Law  Review.   January,  pp.  31-49. 


Judicial  Decision. 

Evolution  of  the  Law  by  Judicial  Decision.  Robert  G.  Street.  The 
article  opens  with  some  very  striking  extracts  from  Maine,  Amos* 
Cicero,  and  a  judicial  opinion  by  Judge  Lowrie  of  this  state.  The 
extracts  are  intended  to  establish  the  proposition  that  public  opinion 
is  the  source  of  all  law,  and  to  show  that  law  is  responsive  to  public 
opinion. 

As  an  agency  in  the  development  of  our  system  of  law,  the  Civil 
and  Roman  law  is  recognized  as  most  important  and  our  debt  to  them 
is  acknowledged.  The  existence  of  certain  legal  fictions  "opposed  to 
the  intelligence  and  common  sense  of  the  age  is  noted  and  also  the 
unfortunate  fact  that  many  of  these  erroneous  conceptions  were  pro- 

EwndeO  in  Biackstone's  Commentaries,  and  are  perpetuated  by 
wyers  from  generation  to  generation.  Some  of  these  are,  "The 
Common  Law  is  the  perfection  of  reason"  (Coke,  of  course,  but  exploited 
by  Blackstone)  "  the  courts  have  nothing  to  do  with  considerations 
of  public  policy,"  "precedents  must  be  followed  unless  fatally  absurd 
or  unjust."  Mr.  Street  controverts  all  these  opinions;  he  contends 
that  the  acceptance  of  all  these  and  kindred  maxims  has  tended  to 
"retard  the  development  of  our  own  system  of  jurisprudence,"  and 
that  "the  elementary  writers  also,  with  rare  exceptions,  present  the 
profession  with  mere  digests  of  the  decisions,  conveniently  classified  and 
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arranged;  and  on  questions  where  the  courts  have  differed,  generally 
content  themselves  with  weighing  authority  by  merely  citing  the 
number  of  cases  on  the  respective  sides  of  the  question."  He  asks, 
Can  the  claim  made  that  this  adhesion  to  precedent  makes  for  cer- 
tainty in  the  law  be  substantiated?  He  answers  this  in  the  words 
of  the  report  made  to  the  American  Bar  Association  in  1886.  "It  is 
chaos." 

In  the  second  instalment  of  his  article  Mr.  Street  presents  his  idea  in 
an  interesting  and  at  the  same  time  very  valuable  manner.  He  believes 
that  the  course  of  judicial  decision,  hampered  by  a  too  servile  attend- 
ance on  precedent,  has  not  kept  pace  with  our  individual  and  civic 
progress.  He  demonstrates  his  theory  by  good  reasoning,  original 
thought  and  with  literary  ability.  He  again  warns  us  against  the 
"erroneous  theories  perpetrated  oy  Blackstone,"  and*  in  one  phrase 
sums  up  his  indictment  against  these  worn  out  maxims  of  the  law, 
"Ignorance  and  indolence  delight  in  formula." 

American  Lawyer,  November,  pp.  490-494*  December,  pp.  554-560. 


Intbmt. 
The  Modern  Conception  of  Animus.  Brooke J  Adams.  "Law  is  a 
resultant  of  social  forces. "  This  phrase  taken  from  the  article,  shortly 
defines  its  general  trend.  A  first  perusal  may  incline  one  to  the  belief 
that  there  is  in  it  much  that  is  new  and  perhaps  startling.  A  second 
examination  may  rather  leave  the  impression  that  here  we  have,  not 
so  much  new  matter,  or  even  a  new  point  of  view,  as  an  original  system 
of  presentation  of  the  subject  matter.  It  is  contended  that  Mr.  Justice 
Holmes'  theory  that  "Tne  law  has  nothing  to  do  with  the  actual 
state  of  the  parties  minds.  ...  It  must  go  by  externals  and 
judge  parties  by  their  conduct"  while  in  one  sense  a  truism,  is,  taken 
in  its  popular  signification  "open  to  criticism."  That  in  fact  the  law 
is  always  primarily  engaged  with  the  state  of  the  parties  minds,  and 
only  secondarily  with  acts  which  are  but  the  effects  of  volition:  and 
therefore  no  more  than  evidence  of  the  mind's  action,  which  is  the 
matter  in  issue.  As  "it  is  the  animus  which  controls  human  actions, 
and  it  is  therefore  animus  which  limits  legal  responsibility,"  proof  of 
the  animus  is  the  thing  which  courts  have  attempted  to  control.  Mr. 
Adams  own  theory  is  that  this  control  has  in  all  times  been  exercised 
by  the  classes  most  powerful  in  the  community.  In  the  days  of  the 
ecclesiastical  power  the  church  controlled  the  proof;  sharing  its  power 
with  the  secular  courts  which  were  controlled  by  the  military  class; 
these  being  in  time  superceded  by  the  landowners;  they  by  the  capital- 
ists; and  it  seems  to  dc  implied,  though  not  stated,  that  these  latter 
are  being  superceded  by  a  power  not  directly  named,  which  has  suc- 
ceeded in  securing  legislation  inimical  to  the  capitalists,  and  which, 
by  this  theory  must  be  now  held  to  be  succeeding  to  the  dominant 
position,  and  to  hold  in  its  hands  the  power  to  adduce  or  suppress 
proof. 

It  is  probable  that  this  theory  and  the  line  of  reasoning  supporting 
it,  so  long  as  it  is  confined  to  the  demonstration  of  the  aevelopment 
of  the  law  of  treason,  or  even  the  criminal  law,  will  meet  with  slight 
resistance  in  the  mind  of  the  average  reader,  but  when  the  same 
reasoning;  is  used  in  connection  with  the  law  of  trespass,  a  recoil  of 
many  minds  from  the  logic  accepted  in  the  former  cases  is  easily  con- 
ceivable. It  is  here  that  the  theory  first  strikes  at  our  modern  law. 
It  does  this,  however,  in  a  manner  that  is  both  forcible  and  interesting, 
as  well  a*  able. 

The  Green  Bag.    January,  pp.  is-sj. 
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RXSTRAIMT  OF  TftADB. 

The  Legal  Aspect  of  Monopoly.  Herbert  Pope.  "Monopoly 
viewed  as  s ize  sufficient  to  give  control  of  the  market  ia  a  particular 
trade  or  industry  may  be  accomplished  in  more  than  one  way."  Mr. 
Pope  says  this,  and  then  goes  on  to  ask,  ••  Does  the  law  object  to 
size,  control  of  the  market,  in  itself,  or  only  of  a  particular  method 
of  accomplishing  size,  or  is  size  not  taken  into  account  at  all  f  M 

The  invalidity  of  certain  contracts  between  competitors,  because 
in  restraint  of  trade,  are  first  considered,  then  contracts  of  sale 
between  competitors,  and  contracts  for  the  purpose  of  controlling 
and  regulating  the  conduct  of  their  competing  interests.  The  exami- 
nation is  thorough,  and  Mr.  Pope  reaches  the  conclusion,  that : — 

"  Some  monopolies  must  be  tolerated  unless  all  roads  leading  to 
monopoly  are  closed.  If  that  cannot  be  done  without  interfering 
with  the  ordinary  methods  of  competition,  then  the  only  course  left  is 
not  to  prohibit  altogether  size  which  gives  control  of  the  market, 
but  to  restrict  the  uses  which  may  be  made  of  size  and  limit  the 
competitive  power  of  size  to  perpetuate  itself  regardless  of  the 
interests  of  the  general  public.  The  success  of  a  competitor,  where 
competition  is  still  active,  is  the  gain  of  the  purchasing  or  consuming 
public.  But  success  which  is  so  secure  that  the  public  may  be  dis- 
regarded must  be  controlled.  The  competitive  system  is  maintained, 
not  merely  for  the  benefit  of  the  successful  competitor,  but  tc  serve 
the  welfare  of  the  whole  community.  The  public  is  interested,  not 
in  the  success  of  any  one  competitor,  but  in  the  continuous  and 
effective  operation  of  free  competition,  active  and  potential.  When 
such  restraining  influences  are  no  longer  effective,  so  that  the 
interests  of  the  successful  competitor  and  those  of  the  public  no 
longer  correspond,  the  public  interests  must  be  protected  in  some 
other  way.  It  may  then  become  necessary  by  means  of  legislation 
to  control  the  power  and  regulate  the  conduct  of  all  large  corpora- 
tions, no  matter  what  their  past  history." 

Harvard  Law  Review,  January f  pp.  1 67-191. 
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CAN  THE  UNITED  STATES  BY  TREATY  CONFER 

ON  JAPANESE  RESIDENTS  IN  CALIFORNIA 

THE  RIGHT  TO  ATTEND  THE 

PUBLIC  SCHOOLS? 

The  action  of  the  School  Board  in  San  Francisco  in 
requiring  the  Japanese  residents  of  that  city,  who  desire 
to  educate  their  children  in  the  public  schools,  to  send 
them  to  the  separate  school  provided  by  the  authorities 
for  the  education  of  the  children  of  Mongolian  parents, 
raises  an  interesting  question  of  the  proper  interpreta- 
tion of  the  rights  conferred  upon  Japanese  residents  by 
our  Treaty  with  Japan.  The  action  may  also  raise  the 
question  of  the  extent  of  the  treaty-making  power  con- 
ferred by  the  Constitution  on  the  Federal  Government. 

The  first  Article  of  our  Treaty  of  Commerce  and 
Navigation  with  Japan,  the  treaty  of  1894,  provides: 

"The  citizens  or  subjects  of  each  of  the  two  high  contracting  parties 
shall  have  full  liberty  to  enter,  travel  or  reside  in  any  part  of  the  ter- 
ritories of  the  other  contracting  party.    *    * 

"In  whatever  relates  to  rights  of  residence  and  travel   *    *    *    the 
citizens  or  subjects  of  each  contracting  party  shall  enjoy  in  the  ter- 
ritories of  the  other  the  same  privileges,  liberties  and  rights,  and  shall 
be  subject  to  no  higher  imposts  or  charges  in  these  respects  than  native 
citizens  €»r  subjects  or  citizens  or  subjects  of  the  most  favored  nation." 
6  73 
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The  last  clause  of  the  second  Article  is  as  follows: 

"It  is,  however,  understood,  that  the  stipulations  contained  in  this 
and  the  preceding  Article  do  not  in  any  way  affect  the  laws,  ordin- 
ances and  regulations  with  regard  to  •  •  *  police  and  public 
security  which  are  in  force  or  which  may  hereafter  be  enacted  in  either 
of  the  two  countries." 

In  regard  to  the  proper  construction  of  this  Treaty  as 
applied  to  the  action  of  the  San  Francisco  School  Board, 
several  questions  arise. 

Is  the  right  of  the  inhabitants  of  San  Francisco  to  have 
their  children  attend  the  public  schools  a  right  of  "  resi- 
dence" within  the  meaning  of  that  word  as  used  in  the 
Treaty? 

Does  the  San  Francisco  Scliool  Board  deny  to  Japanese 
residents  the  same  "privileges,  liberties  and  rights"  of 
public  school  education,  as  it  gives  to  her  own  citizens 
or  the  citizens  of  other  countries,  being  residents  of  San 
Francisco,  by  requiring  Japanese  residents  to  send  their 
children  to  a  separate  school? 

This  question  may  be  affected  by  the  location  of  and 
accommodation  in  the  separate  Mongolian  school  of  San 
Francisco.  We  understand  that  there  is  but  one  Mon- 
golian public  school  in  the  city. 

If  it  should  be  decided  that,  within  the  meaning  of  the 
Treaty,  a  right  to  attend  a  public  school  is  a  right  of  resi- 
dence, and  that  the  action  of  the  San  Francisco  School 
Board  is  a  denial  of  "the  same  privileges,  liberties  and 
rights"  in  respect  to  public  school  education  which  are 
granted  to  other  residents,  the  question  would  remain, 
whether  the  act  of  the  San  Francisco  authorities  could  be 
justified  under  the  clause  which  excepts  "  laws,  ordinances 
and  regulations  with  regard  to  police  and  public  security. " 

It  appears  to  the  writer  that  the  main  questions  re- 
lating to  the  proper  interpretation  of  the  Treaty  are  the 
first  two  as  stated. 

Should  the  courts  decide  that  the  action  of  the  School 
Board  did  violate  the  true  intent  and  meaning  of  the 
Treaty,  they  would  be  confronted  with  the  further  ques- 
tion: Is  the  Treaty  constitutional?  If  the  treaty- 
making  power  of  the  Federal  Government  is  limited,  and 
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if  this  Treaty  in  conferring  on  Japanese  residents  in  the 
United  States  the  right  to  attend  the  public  schoob  of 
a  State  exceeds  those  limits,  the  Treaty  in  this  respect 
is  unconstitutional,  and  no  more  the  supreme  law  of  the 
land  than  an  unconstitutional  act  of  Congress.  The 
question,  "Can  a  Treaty  override  the  Constitution?" 
is  to-day  as  absurd  as  the  question,  "Can  an  Act  of 
Congress  override  the  Constitution?  "  The  treaty-making 
power,  as  the  legislative  power,  must  be  exercised  within 
those  limits,  if  any,  imposed  by  the  Constitution. 

The  difficulty  is  to  determine  the  extent  of  the  treaty- 
makingpower.  Is  it  an  unlimited  power  or  is  it  a  limited 
power;  and,  if  limited,  what  are  the  limitations?  On 
the  answers  given  to  these  questions  depends  the  validity 
of  the  Japanese  Treaty,  supposing  that  that  Treaty  does 
in  terms  give  the  right  to  Japanese  residents  in  this 
country  to  send  their  children  to  the  public  schoob  of 
the  State  in  which  they  reside. 

The  discussion  of  the  extent  of  the  treaty-making 
power  is  almost  wholly  an  academic  one,  the  Supreme 
Court  having  only  decided  one  point;  namely,  that  the 
treaty-making  power  of  our  Federal  Government  is  not 
confined  within  the  limits  of  the  legislative  power  of  that 
government.  That  can  be  done  by  treaty  which  cannot 
be  done  by  act  of  Congress. 

Thus  Chief  Justice  Marshall,  in  Chirac  v.  Chirac,  as- 
sumed that  a  treaty  regulating  the  rights  of  foreigners 
to  inherit,  purchase  and  hold  lands  in  Maryland,  was 
constitutional,  and  superseded  any  Act  of  the  State  con- 
flicting therewith.  Indeed,  the  constitutionality  of  the 
Treaty  was  not  questioned  by  council  or  court,  the 
argument  and  opinion  being  confined  to  its  proper  con- 
struction. The  same  assumption  had  already  been  made 
by  Story.  The  case  itself  was  several  times  confirmed 
during  the  time  of   Marshall,1  while  it  has  been  ex- 

>Tbe  opinio©  ofjodge  Story  »  that  p*ea  by  hnn  m  Fairfax  v. 

Hooter's  Ussee.  y  Crutch's  Reports,  603  (iSij);  Chirac  v.  Chirac  H 

reported  in  s  Wheaton'i  Reports,  sp  (iSi7).Tbe  other  cases  affirm- 

fJmCkirac  ▼.  Chirac m  Marshall's  tunc  ate  Orr  ▼.  Hodesem,  4  Whea- 

totVs  Report*.  453  («*«9>;  Hsfcfcr*  ▼-  Edwards,  9  «V  489.  40ft  (1**4); 
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prcssly  followed  in  more  recent  years.  That  an  Act  of 
Congress  could  not  regulate  the  right  of  foreigners  to 
purchase  and  hold  land  in  a  State  is  beyond  controversy. 
The  widest  possible  extension  of  the  power  of  Congress 
14  to  regulate  commerce  with  foreign  nations"  would  not 
give  to  that  body  the  power  to  pass  such  a  law. 

The  conclusion  reached  from  the  cases  referred  to,  that 
under  the  treaty-making  power  that  can  be  done  which 
Congress  under  its  legislative  power  cannot  do,  is  still 
further  strengthened  by  the  long  acquiescence  of  all 
Departments  of  the  Federal  Government,  and  of  the 
states,  in  extradition  treaties;  treaties  in  which  claims 
of  our  citizens  against  foreign  governments  have  been 
confiscated,  barred  and  satisfied;  trade-mark  conven- 
tions ;  and  treaties  giving  foreign  consuls  judicial  powers 
in  the  United  States,  or  United  States  consuls  judicial 
power  over  American  citizens  in  foreign  lands.  In  all 
these  treaties  will  be  found  provisions  which  Congress 
alone,  under  its  legislative  power,  could  not  enact.* 

On  the  other  hand  no  memebr  of  the  Supreme  Court, 
text  writer,  or  publicist  has  yet  taken  the  position  that 
the  treaty-making  power  of  our  Federal  Government  is 
absolutely  unlimited. 

The  three  main  Articles  of  the  Constitution  deal  re- 
spectively with  the  legislative,  executive  and  judicial 
departments.  The  clause  conferring  treaty-making 
power  is  in  the  second  Article.  This  Article  provides  that 
the  President  "  shall  have  power,  by  and  with  the  advice 
and  consent  of  the  Senate,  to  make  treaties,  provided 
two  thirds  of  the  Senators  present  concur."  The  Con- 
stitution does  not  specify  the  subjects  in  regard  to  which 
treaties  may  be  made.  The  words  are  general;  the  Presi- 
dent and  the  Senate  have  the  power  to  make  treaties. 
There  is  a  marked  difference  in  this  respect  in  the  manner 
in  which  the  second  Article  confers  the  treaty-making 

and  Corneal  v.  Banks,  10  *&.  181  (1835).  The  more  modern  case 
confirming  these  cases  is  Hauenstetn  v.  Lynham,  zoo  United  States 
Reports,  483  (1879).  See  also  opinion  of  Mr.  Justice  Field  in  Ceofray 
v.  Kiggs,  133  to.  358,  at  page  s66. 

'Butler,  Treaty-making  Power,  chapter  ix. 
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power  and  the  way  in  which  the  first  Article  confers  the 
power  of  legislation.  The  first  Article,  after  providing 
for  the  creation  of  a  legislative  body,  confers  on  that 
body,  not  the  power  to  legislate,  but  the  power  to  legis- 
late on  particular  subjects  which  are  carefully  enumerated. 
The  powers  conferred  by  the  first  Article  are  on  their 
face  legislative  powers  only.  They  neither  purport  to 
give  nor  take  away  any  power  which  the  President  and 
the  Senate  may  possess  in  respect  to  treaties.  This  fact 
is  the  justification  for  the  decisions  of  the  Supreme  Court 
to  which  reference  has  been  made.  Shortly  after  the 
Constitution  was  adopted,  when  the  Jay  Treaty  with 
England  was  under  discussion,  it  was  supposed  by  some 
that  as  the  first  Article  conferred  on  Congress  the  power 
to  regulate  foreign  commerce,  under  the  treaty-making 
power  no  commercial  treaty  could  be  negotiated.  It 
was  soon  perceived,  however,  that  regulations  of  foreign 
commerce  could  be  the  result  either  of  an  act  or  a  treaty, 
and  that  while  the  first  Article  had  conferred  on  Congress 
legislative  power  which  enabled  them  to  regulate  foreign 
commerce,  that  did  not  prevent  the  treaty-making  power 
from  being  so  exercised  as  to  produce  the  same  result. 
Since  then  the  proposition  that  the  treaty-making  power 
of  our  Federal  Government  is  neither  enlarged  or  con- 
tracted by  the  grants  of  legislative  power  hi  the  first 
Article  has  never  been  seriously  questioned.  Taking 
these  first  two  Articles  of  the  Constitution  by  themselves, 
it  is  as  dear  that  general  treaty-making  power  is  con 
ferred  in  the  second  Article,  as  it  is  that  limited  legisla- 
tive power  is  conferred  in  the  first  Article.  If  it  be  ob- 
jected that  the  Constitution  does  not  in  express  terms  give 
to  the  Federal  Government  power  to  make  any  treaty  it 
sees  fit,  it  can  be  replied,  that  where  those  who  are 
sovereigns  confer  on  their  agents  one  of  the  great  powers 
of  sovereignty,  as  the  power  of  legislation  or  the  power 
to  make  a  treaty,  the  word  "all"  is  not  necessary  to 
explain  the  extent  of  the  power.  The  power  to  do  some- 
thing given  by  a  sovereign  hand  is  the  power  to  do  it  in 
any  way  the  grantee  sees  fit.    The  argument  that  because 
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the  word  "all"  does  not  precede  the  word  "power"  in 
the  clause  conferring  treaty-making  power  and  that  there- 
fore the  power  is  limited,  proves  too  much.  It  would 
show  that  the  words  in  the  second  Article  do  not  confer 
a  power  to  make  a  treaty  on  any  subject.  Not  only  is 
the  word  "all"  not  used,  but  none  of  the  subjects  on 
which  treaties  may  be  negotiated  are  referred  to. 

As  in  apparently  unambiguous  language  full  and  un- 
limited treaty-making  power  is  by  the  second  Article 
conferred  on  the  President  and  the  Senate,  the  burden 
is  on  those  who  contend  that  the  power  is  limited  to  prove 
their  case.  For  we  must  remember  that  if  the  Constitu- 
tion does  attempt  to  give  to  the  President  and  Senate 
an  unlimited  power  to  make  treaties,  the  attempt  has 
been  successful.  There  have  been  two  theories  in 
regard  to  the  adoption  of  the  Constitution  of  the  United 
States;  one  that  it  was  adopted  by  the  people  of  the 
United  States;  another  that  it  was  adopted  by  the  states. 
The  advocates  of  either  theory,  however,  agree  that  the 
power  which  adopted  the  Constitution  was  competent 
to  confer  on  the  government  created  by  the  Constitution 
all  the  powers  of  sovereignty.  The  source  from  which 
the  Constitution  sprang  is  a  source  of  unlimited  power 
and  authority.  The  people  or  the  states  who  adopted 
it  could  give  to  the  new  government  that  they  created 
just  as  much  or  just  as  little  of  the  powers  of  sovereignty 
as  they  chose. 

Limitations  on  the  treaty-making  power,  if  any  exist, 
may  be  found,  either  in  the  nature  of  the  power,  or  the 
words  of  the  Constitution.  Again,  limitations  may  possi- 
bly be  implied  from  the  fact  that  our  Constitution  was 
adopted  by  a  free  people,  or  may  be  implied  from  the 
very  existence  of  the  states  as  an  intregal  part  of  our 
Federal  State. 

A  moment's  consideration  will  show  that  there  is  noth- 
ing in  the  nature  of  the  power  which  limits  its  operations 
to  particular  classes  of  subjects.  A  treaty  is  a  contract 
between  two  nations.  Treaties,  if  not  essential  to  foreign 
social  and  commercial  intercourse,  are  at  least  an  im- 
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portant  means  of  fostering  such  intercourse.  The  people 
of  a  nation  regulate  their  conduct  towards  each  other 
by  those  customs  to  which  they  have  given  the  force  of 
law,  and  by  legislation;  but  much  of  their  conduct 
towards  the  people  of  another  nation  must  be  regulated 
by  treaty.  Thus,  the  binding  rules  of  conduct  of  any 
people  spring  from  three  sources,  custom,  legislation, 
and  treaties.  There  is  nothing  in  the  nature  of  any  of 
these  sources  of  law  which  prevents  any  particular  law 
from  having  its  origin  in  any  one  of  them.  The  wisdom 
of  the  contract  expressed  in  the  treaty  is  for  the  sovereign 
nations  who  are  parties  to  it  to  consider.  Being  sovereign, 
the  power  to  contract  knows  no  legal  limits.  If,  there- 
fore, full  and  unlimited  treaty-making  power  is  given  to 
the  Federal  Government,  by  treaty  anything  can  be  done. 
There  is  nothing  in  the  nature  of  the  power  to  limit  the 
subjects  on  which  treaties  can  be  made. 

Though  the  treaty-making  power  is  not  limited  by  the 
nature  of  the  power,  it  is  limited  by  the  words  of  the 
Constitution. 

The  Constitution  creates  a  government  with  three 
Departments,  the  legislative,  executive,  and  judicial, 
and  provides  to  a  great  extent  for  their  organization. 
It  confers  on  each  certain  powers.  It  would  seem  almost 
an  axiom  of  Constitutional  Law  that  no  one  of  the  powers 
conferred  can  be  so  exercised  as  to  alter  the  Constitution. 
"A  power  given  by  the  Constitution,"  says  Judge 
Story,  "  cannot  be  construed  to  authorize  a  destruction 
of  other  powers  given  by  the  same  instrument.  *  *  * 
A  treaty  to  change  the  organization  of  the  government 
or  annihilate  its  sovereignty,  to  overturn  its  republican 
form  or  to  deprive  it  of  its  constitutional  powers,  would 
be  void,  because  it  would  destroy  what  it  was  designed 
to  fulfill,  the  will  of  the  people."  *  The  treaty-  making 
power,  as  all  other  powers  of  our  Federal  Government, 
is  necessarily  limited  to  the  extent  here  indicated.  By 
treaty  we  may  not  alter  the  Constitutional  distribution 
ot  powers  between  the  three  Departments  of  our  Federal 

j  Story  on  the  Constitution,  section  1508. 
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Government,  or  confer  on  any  Department  a  power  not 
conferred  on  it  by  the  Constitution.  By  treaty  we  may 
not  agree  that  hereafter  Congress  should  legislate  on 
divorce,  or  that  the  treaty-making  power  itself  should 
be  executed  by  Congress ;  or  that  a  particular  State  should 
have  three  representatives  in  the  Senate. 

If  a  treaty  cannot  alter  the  Constitution  as  written, 
a  treaty  cannot  violate  any  specific  general  restriction 
on  Federal  power  .which  may  be  found  in  the  Consti- 
tution. The  first  eight  Amendments,  for  instance,  are 
prohibitions  against  specific  exercises  of  power.  In  all 
except  the  first,  the  prohibition  is  in  terms  general.  The 
second  Amendment  does  not  say  that  "  Congress  shall 
not  pass  any  law"  forbidding  the  people  to  bear  arms, 
or  that "  the  executive  shall  not  interfere  with  this  right," 
but  that  "  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed."  A  treaty  which  deprived  the 
people  of  this  right  would  be  apparently  in  direct  viola- 
tion of  the  express  words  of  the  Constitution. 

It  is,  however,  important  to  note  that  the  ioth  Amend- 
ment does  not  limit  the  treaty-making  power.  This 
Amendment  provides :  "  The  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohibited  by  it 
to  the  States,  are  reserved  to  the  States  respectively, 
or  to  the  people."  But  the  power  to  make  treaties  is 
expressly  given  to  the  United  States  by  the  Constitution, 
and  the  Constitution  also  expressly  prohibits  the  States 
from  exercising  the  treaty-making  power.  The  power 
to  make  treaties,  therefore,  is  not  one  of  the  powers 
"  reserved  to  the  States  respectively,  or  to  the  people, ,f 
mentioned  in  this  Amendment. 

Again,  it  is  important  to  note  that  the  principle  that 
a  treaty  cannot  alter  the  Constitution  as  written,  cannot 
be  extended  to  prohibit  treaties  dealing  with  subjects 
not  referred  to  in  the  Constitution.  It  may  be  that  there 
are  limitations  on  the  treaty-making  power,  arising  out 
of  the  fact  that  the  Constitution  was  adopted  by  a  free 
people,  or  from  the  very  existence  of  the  states  as  a  neces- 
sary part  of  the  Federal  system.    But  such  limitations, 
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if  they  exist,  do  not  come  from  the  words  of  the  Consti- 
tution. For  instance,  it  is  admitted  that  a  treaty  which 
conferred  on  Congress  the  right  to  regulate  marriage  and 
divorce  would  be  unconstitutional.  But  whether  the 
marriage  of  aliens  in  the  United  States  could  be  regulated 
by  treaty  is  a  radically  different  question.  If  the  treaty- 
making  power  cannot  deal  with  the  subject  of  the  mar- 
riage of  aliens  in  the  United  States,  it  is  not  because  of 
anything  expressed  in  our  Constitution.  The  Constitu- 
tion confers  on  Congress  legislative  power  over  certain 
subjects.  The  marriage  and  divorce  of  natives  or  aliens 
in  a  State  of  the  United  States  is  not  a  subject  on  which 
Congress  has  been  given  power  to  legislate.  To  confer 
such  power  on  Congress  by  treaty  would  alter  the  Consti- 
tution as  written.  '  But  to  regulate  divorce  by  treaty 
does  not  alter  the  Constitution  as  written.  As  has  been 
pointed  out,  the  Constitution  gives  to  the  President  and 
the  Senate  the  power  to  make  treaties.  It  does  not  say 
that  the  marriage  and  divorce  of  aliens  in  the  United 
States  shall  not  be  regulated  by  treaty.  There  is  no 
clause  in  the  Constitution  which  such  a  treaty  would 
violate.  To  say  that  we  have  not  given  the  power  to 
legislate  on  divorce  to  Congress  and  therefore  that  it 
may  be  presumed  that  it  was  not  intended  to  confer  on 
the  President  and  Senate  the  power  to  regulate  the  sub* 
ject  by  treaty,  is  to  take  the  position  that  the  grants  of  leg- 
islative power  limit  the  treaty-making  power;  a  position 
which  has  been,  as  we  have  seen,  expressly  repudiated  by 
the  Supreme  Court.  If,  therefore,  there  is  no  power  to 
make  a  treaty  on  the  subject,  the  want  of  power  must 
be  due,  not  to  anything  expressed  in  the  Constitution,  but 
to  some  implied  limitation  on  the  treaty-making  power. 
The  principles  on  which  we  would  have  to  test  the 
validity  of  a  treaty  on  the  marriage  and  divorce  of  aliens 
in  the  United  States,  also  applies  to  the  Treaty  under 
discussion.  Admitting  that  our  Treaty  with  Japan  pro- 
vides that  Japanese  residents  shall  have  a  right  to  at- 
tend the  public  schools  of  a  State,  it  is  evident  that  such 
treaty  does  not  violate  any  clause  of  the  Constitution  as 
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written.  Such  a  treaty  does  not  confer  on  Congress 
legislative  power  over  the  State  schools.  It  does  not 
increase  or  decrease  legislative  or  executive  power  as 
found  in  the  Constitution  or  violate  any  of  its  express 
prohibitions.  The  right  of  the  Federal  Government  to 
adopt  a  treaty  of  the  character  indicated,  can  only  be 
denied  by  showing  that  such  a  treaty  violates  an  implied 
limitation  on  the  treaty-making  power. 

The  people  of  the  United  States  are  organized  in  a 
Federal  State.  An  implied  limitation  on  a  power  dele- 
gated to  the  Federal  Government  must  arise  out  of  the 
existence  of  some  implied  reserved  right  in  the  people 
of  the  United  States,  or  out  of  the  existence  of  some 
implied  reserved  right  in  the  states  considered  as  cor- 
porate entities. 

We  may  first  ask:  Are  there  any  implied  reserved 
rights  of  the  people  of  the  United  States  not  mentioned 
in  the  Constitution?  Our  Constitution  was  adopted  by 
a  free  people  and  was  intended  for  their  government 
The  first  eight  Amendments  specify  certain  rights  of  the 
people  of  the  United  States:  The  rights  specified  tend 
to  protect  individual  liberty  and  the  republican  form  of 
government.  Following  these  Amendments  the  9th 
Amendment  provides:  "The  enumeration  in  the  Con- 
stitution of  certain  rights  shall  not  be  construed  to  deny 
or  disparage  others  retained  by  the  people. "  The  wording 
of  this  Amendment  presupposed  the  existence  of  reserved 
rights  in  the  people  of  the  United  States  not  mentioned 
in  the  Constitution.  There  are,  therefore,  implied  limi- 
tations on  the  treaty-making  power  and  on  every  other 
power  of  the  Federal  Government  arising  out  of  the  fact 
that  the  Constitution  was  adopted  by  a  free  people  im- 
bued with  the  importance  of  individual  liberty  and  firmly 
believing  in  democratic  institutions.  It  is  unnecessary 
to  discuss  specific  illustrations  of  possible  violations  of 
these  implied  limitations  on  the  treaty-making  power, 
for  a  treaty  which  gives  to  aliens  the  right  to  attend  the 
public  schools  of  a  State  does  not  violate  any  possible 
rule  of  law  designed  to  protect  the  liberty  of  the  citizens 
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of  the  United  States  or  the  republican  form  of  govern- 
ment.4 

If  the  Treaty  under  discussion  does  not  violate  any 
part  of  the  Constitution  as  written,  or  any  implied  limi- 
tation on  the  treaty-making  power  arising  out  of  the 
implied  reserved  rights  of  the  citizens  of  the  United 
States,  the  single  question  remains:  Does  it  violate  any 
implied  limitation  on  the  treaty-making  power  arising 
out  of  implied  reserved  rights  of  the  States? 

If  the  treaty-making  power  is  necessarily  limited  by 
the  nature  of  a  Federal  State,  then  it  will  be  necessary 
to  go  outside  the  Constitution  to  ascertain  the  nature 
of  those  limitations,  and  whether  they  prohibit  the 
Central  Government  from  making  the  treaty  in  question. 
On  the  other  hand  if  there  is  nothing  in  the  nature  of  a 
Federal  State,  in  which  the  Central  Government  has  all 
the  treaty-making  power,  to  impose  implied  restrictions 

«lf  r.  Justice  White  in  his  concurring  opinion  in  Dawns  v.  Bfdbnrl, 
1S2  United  States  Reports,  944  (1900),  makes  an  elaborate  invest!* 

Stion  of  implied  limitations  on  the  treaty-making  power  arising 
mi  the  implied  reserved  rights  of  the  citizens  of  the  united  States. 
In  the  coarse  of  his  interesting  opinion  he  points  out  that,  at  the 
adoption  of  the  Constitution  the  United  States  consisted  of  a  definite 
number  of  persons  inhabiting  a  definite  territory,  all  of  which  terri- 
tory was  not  included  in  the  territory  belonging  to  the  original  thir- 
teen states.  From  this  fact,  coupled  with  the  free  character  of  our 
institutions,  he  believes  that  the  Federal  Government  is  impliedly 
restrained  from  parting  with  an  inch  of  the  territory  of  the  United 
States  which  was  part  of  the  United  States  at  the  adoption  of  the  Con- 
stitution or  which  has  since  been  incorporated  into  the  United  States, 
irrespective  of  whether  such  territory  is  or  is  not  part  of  a  State.  He 
also  believes  that  while  territory,  and  the  people  inhabiting  it,  can  be 
acquired  by  the  United  States  by  treaty,  the  treaty-nuuony  power 
cannot  be  so  used  as  to  incorporate  the  acquired  territory  into  the 
United  States,  or  make  the  inhabitants  of  such  territory  citizens  of 
the  United  States.  If  such  incorporation  of  territory  or  naturansm- 
tk»  of  citizens  is  to  take  place,  the  implied  or  express  consent  of 
Congress  must  be  obtained. 

From  this  opinion  two  things  are  clear.    First,  the  absence  of  power 
in  the  Federal  Government  to  cede  any  territory  of  the  United  States 
is  not  ascribed  by  Mr.  Justice  White  to  the  fact  that  we  are  a  Federal 
State.    The  same  limitation  on  the  power  of  our  national  government 
would  exist  had  we  never  had  separate  states,  but  as  one  people  had 
created  a  national  government  by  the  adoption  of  the  Constitution* 
Second,  that  there  is  nothing  in  Sir.  Justice  White's  opinion  inconsis- 
tent with  the  power  of  the  Federal  Government  by  treaty  to  confer 
on  Japanese  residents  the  right  to  attend  the  public  schools  of  a  state. 
Such  treaty  does  not  make  the  Japanese  citizens  or  confer  on  them 
pojjffr*!  rights,  of  incorporate  territory  into  the  United  States. 
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on  the  subjects  which  may  be  dealt  with  under  that 
power,  such  an  investigation  will  be  unnecessary. 

The  broad  question  whether  any  limitations  on  the 
treaty-making  power  arise  of  necessity  from  the  Federal 
nature  of  our  State  has  never  been  thoroughly  discussed. 
But  the  most  important  single  question  which  tests  the 
question  of  the  existence  of  such  a  limitation,  the  right 
of  our  Federal  Government  by  treaty  to  cede  the  terri- 
tory of  a  State  without  its-  consent,  has  been  the  subject 
of  many  positive  and  conflicting  assertions.  Chancellor 
Kent  in  his  Commentaries;  Justice  McLean  in  Lattimore 
v.  Poteet,  and  Mr.  Butler  in  his  work  on  the  Treaty- 
Making  Power,  are  all  of  the  opinion  that  such  a  power 
exists.  On  the  other  hand,  Woolsey  in  his  work  on  In- 
ternational Law,  and  the  late  Justice  Field  of  the  Supreme 
Court,  deny  the  power.* 

The  greater  power  includes  the  less.  If  it  can  be  shown 
that  there  is  nothing  in  the  nature  of  a  Federal  State  to 
prevent  the  treaty-making  power  from  ceding  part  or 
all  of  the  territory  of  a  State  to  a  foreign  power,  there  is 
certainly  nothing  in  the  nature  of  such  a  State  to  prevent 
the  subjects  of  a  foreign  power  from  being  given  by 


he  authorities  spoken  of  in  the  text,  as  in  favor  of  the  power 
Kent's    Commentaries,  vol.  i,  167,  note  b;  Lauimore  v.  PoUet% 


sThe  authorities 
are:  w. 

14  Peter's  Reports,  4  (1840),  at  pages  13,  14;  Butler's  Treaty-Malrinf 
Power  in  the  United  States,  Chapter  XVI.  Those  given  as  opposed 
to  the  power  are:  Woolsey'e  Introduction  to  the  Study  of  Interna- 
tional  Law,  section  103,  p.  161.  Opinions  of  Mr.  Justice  Field  in  Fort 
Leavenworth  R.  R.  Co.  v.  Lowe,  114  United  States  Reports,  at  pages 
540,  541;  and  in  Geofroy  v.  Riggs,  133  ft,  at  page  167. 

As  has  been  pointed  out  in  note  4,  Mr.  Justice  White  denies  the 

Sower  of  the  Federal  Government  to  cede  any  territory  of  the  United 
tates,  but  he  does  not  take  this  position  because  of  any  reserved 
right  in  the  States. 

It  has  been  often  asserted  that  Webster  was  of  the  opinion  thai 
the  Federal  Government  could  not  cede  the  territory  of  a  State  with- 
out its  consent.  When  questions  arose  over  the  northeastern  bound- 
ary in  Maine  between  Great  Britain  and  the  United  States,  the  Fed- 
eral Government  asked  Maine  and  Massachusetts  to  appoint  commis- 
sioners to  co-operate  with  the  Federal  Government,  expressly  stat- 
ing that  no  treaty  would  be  Submitted  to  the  Senate  unless  it  received 
the  unanimous  approval  of  the  State  Commissioners.  Webster,  at 
the  time  Secretary  of  State,  wrote  the  letters  directed  to  the  Governors 
of  Maine  and  Massachusetts,  inviting  them  to  appoint  Commissioners. 
In  these  letters  he  states  that  it  is  the  duty  of  the  Federal  Government 
not  to  take  action  without  the  consent  of  the  two  states  whooe  rights 
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treaty  the  right  to  attend  the  public  schools  of  the  State. 
In   t:l"ie  second  case  a  State  is  merely  required  to  devote 
apa.r~t  of  its  property,  set  aside  for  the  education  of  native 
residents,  to  the  education  of  foreign  residents;  but  in 
the  first  the  State  itself  is  destroyed. 
TT-*«  sole  force  which  creates  confederacies  is  usually 
pressure  from  abroad.    The  separate  states  realize  that 
as  independent  units  they  cannot  continue  to  exist.    A 
federal  State  owes  its  origin  to  this  desire  for  protection 
fa>rr*     foreign  aggression  on  the  part  of  the  individual 
states,  plus  a  desire  for  untrammelled  interstate  inter 
Cot**2sc    Thus  in  a  Federal  State,  the  necessity  for  pre- 
.****-***£  a  united  front  to  foreign  nations, while  not  the  sole 
n  ^Ll^Time  cause  of  the  very  existence  of  the  State  itself. 
-  *^*^  separate  states  of  our  union,  for  instance,  could 
^^ist  as  separate  nations.    The  weaker  would  become 
N&^Vrey  to  the  stronger,  the  strongest  would  be  open  to 
\oreign  insult  and  aggression.    This  is  true  to-day;   it 
was  true  at  the  time  of  the  adoption  of  the  Constitution. 
The  people  of  South  Carolina  by  entering  the  union,  or 
the  people  of  California  by  being  in  the  union,  are  much 
more  likely  to  be  effectually  protected  from  foreign  in- 
vasion or  personal  insult  in  their  dealings  with  foreigners, 
than  if  these  states  were  sovereign  and  independent. 

Protection  from  foreign  aggression,  therefore,  was  one 
of  the  principle  causes  which  led  to  the  formation  of  our 
union.  And  it  has  been  asked:  Is  there  not  from  this 
fact  an  implied  reservation  on  any  power  granted  to  the 
Federal  Government  that  it  shall  not  be  so  used  as  to 
destroy  one  of  the  very  purposes  for  which  the  State 
consented  to  join  the  Union?  Others  go  further,  and 
say  that  as  the  regulation  of  a  state's  internal  affairs  by 

are  more  immediately  concerned.  But  the  legal  duty  of  the  Federal 
Government  and  the  legal  right  of  the  States  are  not  discussed  by 
Webster.  In  view  of  the  then  existing  relations  between  the  adminis- 
tration and  the  Senate,  it  was  important  to  secure  the  co-operation 
of  those  states  likely  to  be  affected  by  the  proposed  boundary  Treaty, 
before  actually  negotiating  such  a  treaty,  if  the  Treaty  when  nego- 
tiated was  to  receive  the  necessary  two-thirds  vote  in  the  Senate. 

The  letters  referred  to  will  be  found  in  Webster's  Works,  vol.  VI, 
pages  3j  1.  *73-    St*  aJso  Webster's  defence  of  the  Treaty,  t6.v  vol. 
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the  Federal  Government  was  evidently  not  one  of  the 
objects  of  the  union,  any  power  granted  to  the  Federal 
Government  cannot  be  so  exercised  as  to  regulate  what 
is  rather  indefinitely  called  the  "reserved  police  rights 
of  the  States. "  *  It  is  assumed  that  carefully  limited 
legislative  power  and  largely  unlimited  treaty-making 
power  in  the  same  government  is  an  absurdity. 

That  our  Constitution  should  carefully  guard  and  limit 
the  legislative  power  of  the  Federal  Government  is  most 
natural.  The  regulation  of  interstate,  not  state  com- 
merce; protection  to  the  United  States  as  a  nation,  not 
regulations  of  the  internal  affairs  of  the  States,  are  ob- 
jects of  the  union.  General  legislative  power  in  the 
Federal  Government  was  unnecessary  to  accomplish  the 
ends  in  view.  But  the  power  to  deal  with  foreign  nations 
as  a  unit;  to  secure  as  a  unit  in  time  of  peace  the  best 
commercial  treaties  possible;  as  a  unit  to  make  war,  if 
war  was  necessary;  and  as  a  unit  to  make  the  best  peace 
possible,  if  peace  was  necessary;  all  these  were  prime 
objects  of  the  union,  and  they  are  objects  which  cannot 
be  obtained  by  conferring  a  treaty-making  power  limited 
and  fettered  in  the  way  it  was  both  wise  and  feasible  that 
the  Federal  legislative  power  should  be  fettered.  Take 
even  the  power  to  part  by  treaty  with  the  territory  of  a 
State.  The  probability  that  the  new  nation  would  sooner 
or  later  be  engaged  in  war  was  present  to  the  minds  of 
those  who  adopted  our  Constitution.  Wars  are  ended 
by  treaties  of  peace.  The  spectacle  of  a  nation  being 
obliged  to  purchase  peace  by  the  cession  of  territory  is 

♦The  idea  that  the  treaty-making:  power  or  any  power  delegated  to 
the  United  States  cannot  be  exercised  so  as  to  regulate  that  which 
the  States  may  regulate  under  their  reserved  power  was  of  course 
often  expressed  in  the  ant*  beUum  period.  See  opinion  of  Mr.  Justice 
Daniel  in  the  License  Cases,  $  Howard's  Reports,  504  (1847)  at  page 
613;  the  dissenting  opinion  of  Chief  Justice  Taney  in  the  Passenger 
Cases,  7  Howard's  Reports,  981,  (1849)  at  pages  465,  466,  These 
opinions  reflect  the  ideas  of  Calhoun.  See  Calhoun's  Works,  edited 
by  Cralte,  vol.  1,  pages  454,  455-  In  our  own  day  Mr.  John  Randolph 
Tucker  has  expressed  somewhat  similar  views.  See  Tucker  on  the 
Constitution  of  the  United  States,  vol.  9,  section  354.  These  views 
are  directly  contrary  to  the  opinion  of  Chief  Justice  Marshall  in  G&- 
bons  v.  Ogden,  o  Wneaton's  Reports,  1,  (1824)  at  page  904,  and  are 
opposed  to  the  current  of  modern  authority. 
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not  rare.  Before,  as  well  as  since,  the  adoption  of  our 
Constitution,  other  nations  have  often  had  to  purchase 
peace  by  the  cession  of  territory.  Germany  demanded 
Alsace  and  Lorraine  as  the  price  of  withdrawing  their 
troops  from  Paris.  The  experience  of  Prance  is  not 
unique.  Though  we  are  now  a  powerful  nation  removed 
probably  for  many  decades  to  come  from  the  fear  of 
foreign  invasion,  we  have  in  the  course  of  our  short 
history  seen  a  foreign  power  in  possession  of  our  national 
capitol.  If  by  entering  a  union  with  other  States,  a  State 
renders  it  legally  possible  for  the  Central  Government 
to  sacrifice  her  territory  or  her  complete  control  over  her 
police  arrangements  to  protect  the  territory  of  other 
States,  she  also  gains  the  reciprocal  advantage  of  being 
able  to  save  herself  and  the  great  majority  of  the  other 
States  by  sacrificing  the  territory  of  a  sister  State.  Such 
an  arrangement  is  not  one-sided. 

Take  the  specific  case  under  consideration.  The  power 
to  admit  or  exclude  aliens  from  the  territory  of  a  State 
unquestionably  resides  in  our  Federal  Government.  The 
Federal  Government  has  the  exclusive  power  of  natu- 
ralization. When  the  States  have  already  given  to  the 
Central  Government  the  power  to  admit  aliens  and  make 
them  citizens,  entitled  to  all  the  rights  and  privileges  of 
citizenship,  there  is  nothing  unreasonable  in  their  also 
conferring  on  that  government  the  power  to  give  aliens, 
after  admission  to  a  State  and  before  naturalization,  the 
right  to  be  admitted  to  her  public  schools. 

To  allow  a  bare  majority  of  the  Federal  Legislature  to 
make  a  treaty  which  might  have  these  results  would  have 
been  unwise.    Our  Constitution  has,  therefore,  required 
that  at  least  two  thirds  of  the  Senate  present  shall  be 
required  to  ratify  a  treaty.    The  Senate  is  that  body 
which  primarily  represents  the  States.    Such  a  provision 
has  proved  by  experience  an  ample  protection  against 
the  unwarranted  sacrifice  by  treaty  of  the  interest  of  any 
one  State.    To  have  required  the  unanimous  consent  ot 
the  Senate  would  have  rendered  it  practically  impossi- 
ble for  any  treaty  to  be  negotiated. 
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The  fact  that  we  are  a  Federal  State,  that  we  have 
only  conferred  on  our  Federal  Government  limited  legis- 
lative power,  that  the  cession  of  territory  or  the  regula- 
tion of  the  internal  affairs  of  the  States  was  not  an  object 
for  which  our  union  was  formed,  or  for  which  it  exists, 
docs  not  lead  to  the  conclusion  that  the  treaty-making 
power  is  impliedly  limited  by  a  rule  which  would  prevent 
either  the  cession  of  the  territory  of  a  State  to  a  foreign 
power,  or  an  interference  by  treaty  with  the  police  powers 
of  the  States.  On  the  contrary,  to  impose  implied  limits 
of  this  kind  would  seriously  interfere  with  one  of  the 
great  objects  of  the  union — the  capacity  to  deal  as  one 
people  with  foreign  nations. 

It  is,  of  course,  admitted  that  the  mere  fact  that  the 
power  claimed  to  exist  in  our  Federal  Government  is 
necessary  to  accomplish  a  principal  object  of  the  union, 
is  not  a  reason  why  we  should  assume  that  it  has  been 
conferred.  But  where  a  power,  as  the  treaty-making 
power,  has  been  in  general  terms  conferred  on  the  Federal 
Government,  to  limit  the  power,  not  by  any  words  in 
the  Constitution  but  by  a  limitation  implied  from  the 
supposed  nature  of  our  Federal  State,  it  is  necessary  to 
show  affirmatively  that  the  limitation  proposed  arises 
from  the  very  nature  of  the  State  itself.  If  this  cannot 
be  done,  but  on  the  contrary  an  examination  of  the 
forces  creating  our  Federal  State  show  that  one  of  the 
prime  objects  of  our  union  would  be  defeated  by  the 
proposed  implied  reservation,  no  such  reservation  may 
be  implied. 

If  these  conclusions  are  correct,  our  Federal  Govern- 
ment has  under  the  Constitution  power  to  make  a  treaty 
with  Japan  or  any  other  foreign  nation,  giving  to  the 
subjects  or  citizens  of  the  foreign  nation  residing  in  one 
of  the  States  the  right  to  attend  the  public  schools  of  the 
State  on  the  same  terms  as  native  or  naturalized  citizens. 
In  the  Constitution  itself  we  find  nothing  to  restrain  the 
President  from  negotiating,  and  two  thirds  of  the  Senate 
from  ratifying  such  a  treaty.  It  is  not  opposed  to  the 
fundamental  characteristics  of  free  republican  govern- 
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mcnt ;  it  does  not  interfere  with  the  liberty  of  the  citizens 
of  the  United  States;  and  finally,  there  is  nothing  in  the 
nature  of  our  Federal  State  from  which  we  may  imply 
any  limitation  on  the  treaty-making  power  not  found  in 
the  words  of  the  Constitution.  Whether  we  have  actually 
made  such  a  treaty  with  Japan  is  another  question. 
Whether,  admitting  that  we  have  made  such  a  treaty, 
it  was  a  proper  or  wise  treaty  to  make  is  foreign  to  this 
discussion. 

A  power  may  be  abused  by  those  who  possess  it,  but 
this  in  itself  is  no  reason  for  denying  the  existence  of  the 
power.    The  confusion  which  has  existed  on  the  subject 
of  the  treaty-making  power  in  our  Constitution  has 
arisen  largely  through  confusing  the  letter  of  the  Constitu- 
tion with  the  spirit  which  should  animate  those  respon- 
sible for  the  conduct  of  our  State  and  Federal  Govern- 
ments.   There  are  many  acts  which  our  Federal  or  State 
Governments  may  constitutionally  do  which  would  un- 
questionably violate  the  spirit  of  the  agreement  which 
makes  us  a  nation.    If  the  Federal  Government  should 
arbitrarily  barter  away  the  territory  of  a  State  without 
its  consent,  no  one  doubts  that  the  State  affected  would 
be  morally  justified  in  resisting  the  transfer  by  force. 
But  the  possible  arbitrary  exercise  of  a  power  while  it 
may  morally  justify  revolution,  does  not  prove,  or  even 
tend  to  show,  that  the  power  does  not  exist.    There  is 
no  proposition  of  our  Constitutional  law  more  firmly 
established  than  this:    Given  a  power  in  a  Department 
of  the  Federal  Government,  and  that  Department,  not 
the  court,  is  the  sole  judge  of  the  conditions  under  which 
the  power  should  be  exercised.    If  by  treaty  we  have 
not  power  to  adjust  the  boundary  between  the  United 
States  and  a  foreign  state,  without  the  consent  of  the 
particular  State  whose  territory  is  affected,  the  possi- 
bility of  warding  off  a  war  by  such  an  adjustment  would 
not  legally  justify  making  such  a  treaty  without  the 
concurrence  of  the  State.    The  recklessly  selfish  attitude 
ol  the  particular  State  involved  would  be  no  legal  defense 
for  such  a  treaty.   On  the  other  hand,  if  the  power  exists, 
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the  President  and  Senate  are  the  sole  judges  of  the  tame 
and  manner  in  which  it  may  be  exercised. 

There  is  a  letter  of  the  Constitution  and  a  spirit  of  the 
Constitution.  The  Courts  have  always  recognized  that 
their  concern  is  with  the  Constitution  as  written.  If 
this  rule  was  broken  and  our  judges  permitted  themselves 
to  wander  into  the  uncertain  realm  of  the  spirit  of  the 
Constitution  we  would  soon  have  acts  and  treaties  set 
aside  by  Courts  because  the  judges  believed  their  provi- 
sions were  unnecessary. 

The  spirit  of  our  Constitution  is  plain.  It  is  that  in 
the  exercise  of  what  may  be  an  undoubted  power,  the 
members  of  the  Federal  or  State  Governments  should 
remember  that  the  whole  should  as  far  as  possible  avoid 
injuring  a  part,  and  that  the  part  should  as  far  as  may  be 
avoid  injuring  the  whole.  The  cultivation  of  such  a 
spirit  is  essential  to  our  preservation  as  a  Federal  State. 
But  whether  it  is  or  is  not  violated  by  a  particular  act 
or  treaty  is  for  the  body  which  passes  the  one,  or  for  the 
President  and  Senate  which  negotiates  and  confirms  the 
other,  alone  to  decide. 

Wm.  Draper  Lewis. 

UxJVnftSTT  OF  PBOfSYUrAJfU. 


STREETS  AS  BOUNDARIES  IN  PENNSYLVANIA. 

The  question  as  to  whether  a  grantee  in  a  deed  calling 
for  a  street  or  highway  as  a  boundary  takes  title  to  the 
middle  of  the  street  or  whether  he  is  limited  to  the  side 
thereof  has  produced  an  unusually  large  number  of  cases 
in  Pennsylvania.  This  is  due  chiefly  to  the  fact,  as  pointed 
out  by  the  late  Mr.  Justice  Dean,  that  the  two  earliest 
decisions  of  importance  on  the  subject  were  decided  each 
on  its  facts,  which,  while  different,  were  so  closely  re- 
lated that  both  bench  and  bar  became  involved  in  an 
uncertainty  as  to  what  was  the  rule  and  what  were  the 
exceptions.  The  law  is  now  well  settled  on  the  main 
point  that  where  a  grant  is  made  of  land  abutting  on 
an  open  street  the  grantee  takes  title  to  the  middle  of 
the  street  unless  the  fee  of  the  street  bed  is  reserved 
to  the  grantor  by  express  language  of  the  deed.  This 
was  decided  in  the  leading  case  of  Paul  v.  Carver,  26 
Pa.  St.  224  (1856)  and  has  been  uniformly  followed. 
But  while  it  is  easy  enough  to  thus  state  the  general 
proposition,  there  still  remain  many  collateral  questions 
to  which  the  answer  has  not  been  so  clearly  indicated. 
For  instance,  does  the  rule  above  stated  apply  also  to 
plotted  but  unopened  streets?  Under  what  circum- 
stances does  reference  in  a  deed  to  an  unopened  street 
amount  to  a  dedication  thereof?  Who  is  entitled  to 
damages  upon  the  opening  of  such  a  street,  and  to 
whom  does  the  fee  revert  if  it  is  never  opened,  but 
instead  is  vacated?  To  review  the  cases  on  these  and 
related  questions  is  the  sole  excuse  for  the  writing  of 
this  article,  which  from  the  necessarily  generic  nature  of 
the  title  might  seem  to  be  entirely  superfluous. 

For  convenience  of  treatment  the  cases  are  classed 
under  three  heads,  though  there  is  naturally  considerable 
overlapping.     But  in  general  the  questions  have  arisen 
in  the  three  following  ways:    (x)  In  an  action  of  eject- 
ment between  the  grantor  and  grantee  upon  the  vaca- 
tion of  a  street.    (2)  In  an  action  of  covenant  or  trespass 

9« 
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by  the  grantee  against  the  grantor  for  interference  with 
alleged  rights.  (3)  In  an  action  for  damages  against  the 
municipality  upon  the  opening  of  a  street,  either  grantor 
or  grantee  being  plaintiff. 

I.      ACTIONS  OP   EJECTMENT. 

These  necessarily  involve  the  question  of  the  title  to 
the  bed  of  the  street.  The  first  case  in  which  the  matter 
squarely  arose  was  Union  Burial  Ground  v.  Robinson, 
5  Wharton  18  (1839).  The  deed  to  Robinson,  the  plain- 
tiff below,  called  for  Washington  Street  as  a  boundary 
"  as  the  same  may  hereafter  be  opened. u  The  street 
had  been  previously  plotted  and  recorded  but  was  then 
unopened  and  was  later  vacated.  The  Court,  per  Ken- 
nedy, J.,  held  (1)  that  there  was  a  presumption  that  the 
grantee's  title  went  to  the  middle,  which  presumption 
was  met  and  rebutted  in  this  case  by  the  nicety  with 
which  the  distances  were  calculated  to  the  side,  and  (2) 
that  "had  the  street  here  been  laid  out  and  dedicated 
to  public  use  *  *  *  possibly  a  different  question 
might  have  been  involved."  While  to-day  the  mere 
exactness  in  bringing  the  feet  and  inches  of  a  deed  to 
the  side  of  the  street  is  not  sufficient  to  limit  the  title 
there,*  the  distinction  between  an  opened  and  an  un- 
opened street  made  in  the  second  portion  of  the  opinion 
is  supported  by  several  later  cases. 

Thus  in  Bellinger  v.  Union  Burial  Ground,  10  Pa.  St. 
135  (1848),  it  was  held,  in  an  action  of  covenant  on  the 
same  facts  as  the  Robinson  case,  that  there  was  no  coven- 
ant by  the  grantor  that  the  City  would  open  the  street, 
and  on  vacation  of  it  the  grantor  took  possession  of  the 
bed.  Such  possession  could  only  be  based  on  the  assump- 
tion that  he  had  not  passed  title  to  it  to  the  grantee 

•But  in  Neelyr.  PhUa.  sis  Pa.  St.  551,  (190$)  the  deed  called  for  the 
sidt  of  an  unopened  street  as  the  southern  boundary  and  for  the  middU 
of  an  open  street  as  the  northern  boundary.  Held  that  title  went  only 
to  side.  This  is  in  line  with  Union  Burial  Ground  v.  Robinson  as  to 
grantor  retaining  title  to  unopened  street,  but  the  Court  also  relies  on 
the  fact  that  the  measurements  brought  it  to  the  side  only  and  also 
that  for  the  southern  boundary  the  word  "side"  was  used  and  for  the 
northern  the  word  "middle.** 
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The  distinction  thus  made  in  the  Robinson  case  was 
further  strengthened  by  the  reference  to  it  in  both  Paul 
v.  Carver,  26  Pa.  St.  224  (1856)  and  Cox  v.  Freedly, 
33  Pa.  St.  124  (1859)  and  apparently  it  would  be  the  law 
of  Pennsylvania  to-day  if  it  were  not  for  a  decision  to 
be  mentioned  presently.  In  Paul  v.  Carver  the  eject- 
ment was  for  the  bed  of  a  street  open  and  in  use  at  the 
time  of  the  deed,  and  the  Court  in  referring  to  the  earlier 
case  distinguished  it  from  the  case  at  bar  by  saying — 

"  the  Court  (in  the  Robinson  case)  carefully  stated  that  the  case  of 
a  lot  bounded  on  a  street  laid  out  and  dedicated  to  public  use  at  the 
time  of  the  grant  would  present  a  different  question.  The  case  is 
therefore  no  precedent  for  one  like  the  present/' 

And  in  Cox  v.  Freedly  on  facts  similar  to  Paul  v. 
Carver,  the  Court  refers  to  what  it  terms  "the  doctrine9* 
of  Union  Burial  Ground  v.  Robinson  by  saying  that  it 
is  not  to  be  applied  to  streets  actually  opened  and  used 
by  the  public  In  Speckman  v.  Steidel  88  Pa.  St.  453 
(1879)  the  Court  says — 

"  where  the  street  called  for  as  a  boundary  is  not  a  public  highway, 
nor  dedicated  to  public  use,  the  grantee  does  not  take  title  in  fee  to 
the  centre  of  it,  out  by  implication  acquires  an  easement  or  right  of 
way  only  oyer  the  land." 

In  the  case  of  Philadelphia  &  Trenton  R.  R.  Co.,  6 
Wharton  25  (1840)  Chief  Justice  Gibson  said: 

"  In  The  Union  Burial  Ground  Company  ▼.  Robinson.  5  Wharton 
iS,  in  which  the  point  was  elaborately  argued,  the  contest  was 
betwixt  the  grantor  and  a  purchaser  from  the  grantee;  and  though 
the  cause  was  eventually  decided  on  another  ground,  the  Court 
inclined  to  think,  on  the  authority  of  many  decisions,  that  the  title 
to  the  street,  even  had  it  been  opened,  would  have  remained  in  the 
grantor;  and  such  appears  to  be  the  principle  of  Kirkkam  ▼.  Sharp. 
1  Wharton  jt  j." 


Kirkkam  v.  Sharp  was  a  case  as  to  the  extent  an 
ment  of  way  could  be  used.    The  decision  in  Philadel- 
phia &  Trenton  R.  R.  Co.  was  never  followed. 

Moreover  the  only  standing  which  a  grantor  of  land 
on  such  an  unopened  street  can  have  to  claim  damages 
when  the  street  is  later  opened  is  that  he  is  still  the  owner 
of  the  bed  of  the  street    This  is  admitted  by  the  cases 
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on  this  point  discussed  infra  and  it  is  sufficient  to  refer 
her*  to  In  re  Brooklyn  Street,  118  Pa.  St.  640  (1887), 
in  which  the  grantor  of  land  on  an  unopened  street  was 
awarded  damages  for  the  bed  of  the  street  when  taken 
by  the  City  on  opening.  This  could  only  be  on  the  theory 
that  he  had  retained  title  thereto,  his  deed  not  being 
under  the  facts  a  dedication,  (when  reference  in  a  deed 
to  a  "paper"  street  is  or  is  not  a  dedication  is  discussed 
infra,)  and  not  being  a  conveyance  of  the  street  bed. 
The  only  ground  for  its  not  being  a  conveyance  of  the 
bed  is  the  doctrine  of  the  Robinson  case. 

But  this  line  of  cases  and  the  Robinson  case  on  which 
they  rest  must  fall  if  the  decision  in  Dobson  v.  Hohenadd, 
148  Pa.  St.  367  (1892),  is  the  law.  The  facts  were  that 
the  plaintiffs  sold  a  lot  to  the  defendant.  The  deed,  plain- 
tiff's plan  which  was  referred  to  in  the  deed,  and  the  City 
plan,  all  showed  that  the  lot  was  bounded  on  the  south* 
west  by  a  railroad.  The  City  plan  showed  a  street  of 
one  hundred  and  twenty  feet  called  "The  Philadelphia 
&  Norristown  Railroad. "  The  Railroad  actually  occupied 
sixty-six  feet  in  the  center,  leaving  a  space  of  twenty- 
seven  feet  on  either  side.  This  street  was  plotted  but 
never  formally  opened.  Later  the  City  abandoned  the 
street  and  defendant  advanced  his  building  and  fences 
so  as  to  enclose  the  twenty-seven  feet.  The  grantors 
brought  an  action  on  a  case  stated  to  determine  the 
title  to  the  strip. 

It  was  held  that  as  the  grantors  sold  the  lot  to  de- 
fendant by  a  plan  which  showed  it  to  be  upon  a  street, 
the  conveyance  was  a  dedication  of  the  land  covered  by 
the  plotted  street,  and  that  they  retained  no  title  to  it; 
that  the  grantee  took  title  to  the  middle  of  the  street, 
subject,  it  is  true,  to  the  rights  of  the  railroad,  the  (Sty 
and  the  adjoining  lot  owners,  but  that  as  between  the 
grantors  and  the  grantee,  the  former  had  no  standing 
to  maintain  an  action.* 

*  Falls  v.  Rets  74  Pa.  St.  439  (1873)  is  an  earlier  decision  in  line  with 
Dobson  v.  Hohenadel.  There  a  testator  devised  land  bounded  by  an 
unopened  street  and  in  ejectment  by  a  devisee  it  was  held  that  the 
latter  took  title  to  the  middle  of  the  bed. 
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It  is  true,  under  the  decisions,  that  where  a  lot  is  con- 
veyed according  to  a  plan  which  shows  it  to  be  on  a  street, 
there  is  a  dedication  and  a  covenant  enforceable  against 
the  grantor  for  free  egress  and  ingress.  And  where  such 
street  is  later  opened  the  grantor  is  not  entitled  to  dam* 
ages.  But  this  is  so  only  where  the  grantor  first  so  created 
the  paper  street,  and  not  where  he  simply,  in  his  deed, 
refers  to  a  street  already  plotted  on  the  City  plan.  This 
distinction  was  acted  on  in  the  opening  of  Brooklyn 
Street.  And  that  a  reference  in  a  deed  to  such  a  street 
is  not  a  covenant  by  the  grantor  that  the  street  will  be 
opened,  was  early  decided  in  the  Bellinger  case.  That 
being  the  case,  should  the  grantor  be  in  any  worse  posi- 
tion because  he  not  only  refers  in  his  deed  to  such  city- 
plotted  street,  but  also  refers  to  a  plan  showing  such 
street?  The  facts  in  Dobson  v.  Hohenadel  show  that 
the  City  first  plotted  the  street,  and  that  the  grantors 
amply  adopted  the  City  plan  as  their  own.  They  refer 
to  the  street  in  their  plan,  and  make  the  plan  part  of 
their  deed,  but  by  doing  so,  do  they  estop  themselves 
any  more  than  the  grantors  in  the  Bellinger  and 
Brooklyn  cases  did?  The  Court  in  the  Brooklyn  case 
expressly  declares  that  a  distinction  exists  in  the  effect 
of  words  of  description  in  a  private  grant  where  the  ad- 
joining street  is  laid  out  by  public  authority  and  where 
by  act  of  the  owner.  Truly  the  additional  description 
in  the  plan  can  be  of  no  greater  importance  than  the 
language  of  the  deed,  for  while  it  is  made  a  part  of  the 
deed,  it  is  not  superior  to  it.  Therefore  the  grantors  in 
Dobson  v.  Hohenadel  when  they  referred  to  the  railroad 
street  in  plan  and  deed  were  doing  no  more  than  the 
grantors  in  the  Bellinger  and  Brooklyn  cases  did,  for  in 
all  three  cases  the  reference  was  to  a  street  previously 
plotted  by  the  City.  And  if  the  doctrine  is  sound  that 
reference  to  a  previously  plotted  street  is  no  covenant 
that  the  public  authorities  will  later  open  it,  it  ought  not 
to  be  a  dedication.  In  fact  in  the  Bellinger  case  the 
grantors  (who  were  the  defendants,  it  being  an  action  of 
covenant)  did  sell  by  a  plan  which,  showed  the  street 
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already  plotted  by  the  City.  That  case  therefore  squarely 
decides  that  there  is  no  covenant  by  the  grantor  that 
the  street  will  be  kept  open  to  be  implied  from  the  use  in 
plan  and  deed  of  descriptive  words  referring  to  such  street, 
and  that,  upon  vacation  of  the  street,  the  grantor  may 
enter  upon  the  bed  of  the  street.  The  facts  are  exactly 
similar  in  the  Dobson  case,  the  Court  itself  saying — 

"In  laying  out  the  lots  for  the  plaintiff,  Mr.  L.  recognised  and 
adopted  the  line  of  the  street  as  it  appeared  at  the  time  en  the  cky 
plan:* 

It  is  therefore  submitted  that  the  decision  in  the  Dobson 
case  is  inconsistent  with  both  the  Bellinger  and  Brooklyn 
cases,  neither  of  which  are  referred  to  in  the  opinion, 
and  a  fortiori  it  is  contrary  to  Union  Burial  Ground  v. 
Robinson.  Indeed  Mr.  Justice  Williams*  language  com- 
pletely erases  the  doctrine  of  these  cases  when  he 
broadly  says  in  the  course  of  the  opinion — 

"  We  fully  agree  with  the  position  of  the  appellee  that  the  deed 
from  the  plaintiffs  to  him  was  in  its  legal  operation  a  deed  to  the 
center  of  the  street.  •  •  •  It  is  no  matter  that  the  street  had 
not  been  opened  according  to  law  by  the  City." 

If  this  is  to  be  followed  the  distinction  between  opened 
and  unopened  streets  is  swept  away,  and  in  all  cases 
the  grantee's  title  will  go  to  the  middle.  It  is  conceded 
that  such  a  result  is  desirable  and  will  tend  to  uniform- 
ity and  clearness,  but  it  does  not  tend  to  clearness 
to  have  cases  overruled  and  doctrines  overthrown  with- 
out the  slightest  reference  being  made  to  them  by  the 
later  cases.* 

In  passing,  reference  may  be  made  to  several  corol- 
laries resulting  from  Paul  v.  Carver.  Thus,  where  land 
is  sold  at  a  certain  price  per  acre,  the  bed  of  a  boundary 
street  is  to  be  included  in  the  acreage  in  estimating  the 
purchase  price.  Timstone  v.  Sparte,  150  Pa.  St.  6x6 
(1892).    It  is  also  possible  to  limit  the  grantee's  title 

*YttinN«lyv.Pkila  21a  Pa.  St.  551,  (190$)  the  Court  says  that  on 
an  open  street  the  grantor  takes  fee  to  middle,  while  on  a  clotted  bat 
unopened  one  "prantor  takes  the  fee  in  the  land  bounded  by  the  etwee* 
and  by  implication  acquires  an  easement  over  the  bed." 
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to  the  side,  though  to  do  so  the  conveyancer  must  bear 
in  mind  the  description  in  Cox  v.  Freedly  and  leave  no 
stone  unturned  to  make  certain  the  reservation  of  the 
street  bed.  Thus  an  intention  to  so  retain  may  be  seen 
from  the  grant  of  a  right  of  way  to  the  grantee  over  the 
street  by  the  same  conveyance.  Hobson  v.  Philadelphia, 
150  Pa.  St.  595  (1892).  But  in  general  as  is  said  by  Mr. 
Justice  Dean  in  Fitzell  v.  Philadelphia,  211  Pa.  St  1 
(1905),  to  limit  the  boundary  to  the  side 

"  There  mu$t  be  an  express  reservation,  or  the  lin**  must  be  stopped 
short  of  the  middle  of  the  street  or  highway  by  a  permanent  natural 
or  artificial  monument.00 

II.     CASES   IN   COVENANT   OR  TRESPASS. 

While  the  practical  working  out  of  the  decision  in  the 
Bellinger  case,  viz.,  that  the  grantor  became  possessed 
of  the  vacated  street  bed,  may  be  assumed  to  be  now 
reversed  since  the  result  of  the  Dobson  case  was  exactly 
the  opposite,  yet  the  Bellinger  case  is  still  authority  for 
the  proposition  that  where  a  grantor  refers  to  a  street 
plotted  but  unopened  he  does  not  thereby  covenant  that 
the  municipality  will  later  open  the  street,  for  the  evi- 
dent reason  that  he  cannot  so  bind  the  public  authorities. 
But  where  a  grantor  refers  to  a  street  which  he  himself 
lays  out  he  does  covenant,  wholly  apart  from  the  question 
of  the  fee,  that  the  grantee  shall  have  a  right  of  way 
over  the  street.  Thus  in  Trutt  v.  Spotis,  87  Pa.  St.  339 
(1878),  the  defendant  sold  a  lot  bounded  by  streets 
described  in  a  plan  of  a  large  tract  of  which  the  lot  was 
a  part.  Failing  to  sell  the  balance  of  the  tract,  he  en- 
closed it  with  a  fence,  thereby  depriving  plaintiff  of  any 
egress.  The  Court  properly  held  that  the  case  was  un- 
like the  Bellinger  case,  and  that  the  reference  in  the 
plan  and  deed  to  the  streets  was  not  merely  descriptive 
but  a  covenant  as  to  the  existence  of  the  streets.  To 
the  same  effect  is  Transue  v.  Sell,  105  Pa.  St.  604  (1884). 
But  that  the  right  that  the  grantee  thus  obtains  is  not 
the  fee  to  the  bed,  but  an  easement  of  way,  is  shown  by 
Speckman  v.  Steidel  88  Pa.  St.  453  (1879),  an  action 
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of  trespass  for  obstruction  to  an  alleged  right  of  way. 
Both  plaintiffs  and  defendant  took  title  from  the  same 
grantor.  The  plaintiffs9  deed  called  for  the  western 
boundary  along  a  "  20-feet-wide  street. "  This  street  was 
never  plotted  or  opened,  and  existed  only  in  the  descrip- 
tion in  the  deed,  and  was  in  effect  a  "blind  alley."  The 
plaintiffs '  title  from  the  common  grantor  was  more  than 
twenty-one  years  old  prior  to  suit,  and  no  use  had  ever 
been  made  by  the  plaintiffs  or  their  predecessor  in  title 
of  the  alley.    Mercur,  J.  held  that — 

"  the  complaint  of  the  defendants  in  error  is  not  for  the  disturbance 
of  an  easement  once  enjoyed,  but  substantially  to  recover  in  an 
action  ex  delicto  for  damages  to  a  right  based  on  an  implied  cove- 
nant, of  which  they  never  had  any  possession.  After  this  great  lapse 
of  time  we  think  the  present  action  cannot  be  sustained;" 

This  decision  was  manifestly  on  the  ground  that  the 
twenty-foot  street  was  never  a  public  highway,  and 
hence,  as  stated  in  the  opinion,  the  grantee  did  not  take 
title  to  the  center,  but  took  only  an  easement  which 
was  gone  after  twenty-one  years  and  more  of  abandon- 
ment. 

Blum  v.  Daubenspeck,  169  Pa.  St.  282  (1895),  greatly 
restricts  the  doctrine  of  the  Bellinger  case.  One  R. 
owned  certain  land  through  which  an  alley  was  projected 
and  plotted  in  1876.  In  187 1  he  sold  a  portion  of  the 
land,  situate  on  the  east  side  of  the  alley,  to  plaintiff's 
predecessor,  describing  the  line  of  the  alley  as  the  western 
line.  The  alley  was  never  formally  opened,  though  it 
was  used  by  the  abutting  owners  as  a  way,  their  fences 
being  built  on  the  line,  and  in  1887  it  was  vacated  by 
the  municipality.  The  grantor  then  sold  his  rights  in 
the  bed  to  defendants,  who  proceeded  to  build  on  it. 
Plaintiff  brought  trespass.  The  case  was  treated  as  if 
the  alley  had  been  formally  opened,  and  plaintiff  recovered 
on  the  basis  of  Paul  v.  Carver.  While  it  is  true  that  the 
deed  in  the  Bellinger  case  described  the  street  "as  the 
same  shall  be  opened,'9  yet  in  Bliem  v.  Daubenspeck 
the  street  was  not  formally  opened.  The  Court,  howeverv 
chose  to  greatly  narrow  the  scope  of  the  decision  in  the 
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earlier  case,  and  in  doing  so  laid  down  the  rule  that  the 
intention  of  the  grantor  in  describing  plaintiff's  western 
line  as  on  the  alley  was  to  give  them  title  to  the  middle, 
in  the  absence  of  a  reservation  of  it  to  himself.    This  is 
the  rule  of  Paul  v.  Carver  as  to  an  opened  street,  and  the 
Court  here  extends  it  to  an  alley  which  was  in  actual 
use  though  never  formally  opened, — on  the  same  prin- 
ciples as  controlled  the  Court  in  deciding  Paul  v.  Carver. 
It  therefore  follows  that  on  vacation  of  a  street  the  grantee 
takes  to  the  middle  where  (i)  the  street  had  been  formally 
opened  and  in  actual  use  as  such,  where  (2)  the  street 
has  never  been  formally  opened  but  was  in  actual  use; 
and  the  grantor  retains  title  only  where  (3)  the  street 
was  never  formally  opened  and  in  fact  never  used,  on 
the  authority  of  the  Robinson  and  Bellinger  cases,  to 
which  the  later  case  of  Dobson  v.  Hohenadel  is  contrary. 
But  the  dictum  in  the  recent  Neely  case  supports  the 
earlier  decisions. 

III.      CASES   AS   TO   DAMAGES   ON   OPENING. 

Where  one  sells  land  and  the  deed  describes  the  lot 
as  bounded  by  certain  streets  which  are  wholly  the  crea- 
tion of  the  deed,  or  where  a  plan  showing  such  streets 
accompanies  the  deed,  it  is  not  only  a  covenant  that  the 
grantee  shall  have  a  way  over  such  streets  but  it  is  also 
a  dedication  of  lie  bed  of  such  streets  to  the  use  of  the 
public.    And  when  later  6uch  streets  are  formally  opened 
the  grantor  is  not  entitled  to  any  damages,  as  his  dedi- 
cation was,  as  is  said  in  some  of  the  cases,  in  effect  a  con- 
tract with  the  public.     This  point  is  decided  in  a  per 
curiam  opinion  in  In  re  Pearl  Street,  nx  Pa.   St.    $6$ 
(1886),  affirming  an  opinion  by  the  present  Chief  Justice, 
then  in  the  court  below,  and  has  been  uniformly  followed. 
Where,  however,  there  is  no  other  evidence  of  dedication 
than  the  mere  fact  of  public  user,  the  right  is  purely 
prescriptive,  and  an  uninterrupted  adverse  use  for  twenty- 
one  years  must  be  shown.    Weiss  v.  Borough  of  South 
Bethlehem.  136  Pa.  St.  294  (1890). 
And  a  grantor  is  not  estopped  from  claiming  damages 
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on  opening  because  a  predecessor  in  title  sold  land  on 
another  block  of  the  street  before  it  was  plotted  by  a 
deed  calling  for  the  line  of  said  street.  Easton  v.  Rinek, 
116  Pa.  St.  i  (1887).  Of  this  case  it  is  said  in  Scranton 
v.  Thomas,  141  Pa.  St.  4,  (1891) — 

'*  The  single  sale  of  a  lot  or  lots  in  the  same  block  might  be  evidence 
of  the  dedication  of  the  street  in  that  particular  block,  but  not  of  the 
dedication  of  such  street  to  the  whole  extent  of  the  plot." 

This  estoppel  or  "contract  with  the  public/9  would  of 
course  remain  a  permanent  bar  were  it  not  for  the  Act 
of  May  9th,  1889  (P.  L.  173),  which  provides  that  any 
street,  etc,  laid  out  by  any  person  in  any  village  or  town 
plan,  which  has  not  been  opened  to  or  used  by  the  public 
within  twenty-one  years,  shall  be  of  no  effect.  By  this 
Act  the  servitude  imposed  is  removed  if  not  acted  on 
within  twenty-one  years.  In  Quicksall  v.  Philadelphia, 
177  Pa.  St.  301  (1896),  the  act  was  held  to  cover  the  case 
of  a  dedication  by  reference  in  deed  or  plan  of  the  gran- 
tor, where  the  street  was  never  used  as  such  and  never 
formally  opened.  This  is  followed  in  Woodward  v. 
Pittsburg,  194  Pa.  St.  193  (1899),  and  in  Cotter  v.  Phila- 
delphia id.  496.  These  decisions  cover  only  the  point 
that  the  servitude  is  removed  by  the  statute,  and  do  net 
affect,  as  pointed  out  by  Mr.  Justice  Fell, — 

"  the  right  of  those  who  by  purchase  of  lots  within  t!ie  tract  have 
acquired  the  right  of  the  use  of  all  the  streets  marked  on  the  plan.** 

This  question  arose  in  Earner  v.  Railroad  Company. 
27  Super.  Ct.  84  (1905).  In  that  case  the  plaintiff's 
predecessor  had  bought  land  from  one  Young,  the  deed 
calling  for  a  certain  street  as  the  western  boundary. 
This  street  existed  only  by  force  of  such  deed,  which 
therefore,  under  the  authorities,  was  a  dedication  of  it 
to  the  use  of  the  grantee  and  the  public  at  large.  Being 
technically  unopened,  however,  the  fee  remained  in  the 
grantor.  The  street  never  had  any  other  existence,  and 
more  than  twenty-one  years  after  the  plaintiff  brought 
ejectment.     It  was  held,  in  giving  judgment  for  the 
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defendant,  that  plaintiff's  rights  were  limited  to  the 
covenant  arising  from  the  language  of  the  deed,  and  that 
the  Act  of  1889  was  not  applicable,  as  the  reference  in 
the  deed  was  not  a  "town  plot  or  plan  of  lots.'9  It  is 
to  be  observed  that  this  is  a  stricter  construction  of  the 
statute  than  is  had  in  either  the  Quicksall  or  Woodward 
cases,  supra,  for  in  neither  of  those  cases  was  the  plan 
a  "town  plan,"  but  simply  that  of  the  original  owner 
of  the  tract.  Evidently  if  the  remedial  statute  is  to 
apply  only  to  streets  actually  placed  on  a  "town  plan" 
its  effect  is  greatly  narrowed,  yet  such  is  the  language 
of  the  act.  It  was  ingeniously  argued  for  the  plaintiff 
that  the  effect  of  the  Act  of  1889  was  to  vacate  the  street 
by  operation  of  law  and  that  the  title  reverted  to  the 
plaintiff  as  abutting  owner.  The  Court  replied  that, 
even  assuming  that  the  act  applied,  which  it  denied, 
as  pointed  out  above, — it  did  not  ipso  facto  vacate  the 
street,  but  merely  removed  the  servitude  on  the  land 
if  after  twenty-one  years  it  was  not  opened  as  a  street. 
The  same  result  could  have  been  reached  on  the  short 
reasoning  that  as  the  grantor  had  not  parted  with  the 
fee  of  the  "  paper"  street  at  the  beginning,  and  as  nothing 
had  occurred  since  to  change  the  rights  of  the  parties, 
the  grantee  could  not  maintain  ejectment.  The  run- 
ning commentary  of  the  Court  in  the  first  part  of  the 
opinion  is  unnecessary  to  the  decision  and  wholly  con- 
fusing. 

It  is  a  dedication,  as  discussed  supra,  only  where  the 
grantor  is  the  creator  of  the  street.  A  different  problem 
is  presented  where  the  grantor  refers  as  a  boundary  to 
a  street  already  laid  out  by  the  public  authorities  through 
his  land  but  not  opened  to  public  use.  On  such  facts 
it  is  held  that  he  has  not  thereby  waived  his  right  to 
damages;  Opening  of  Brooklyn  Street,  118  Pa.  St.  640 
(1888).  In  his  opinion  Mr.  Justice  Green  points  out  the 
difference  between  this  and  In  re  Pearl  Street,  and  cites 
the  Bellinger  case  to  show  that  there,  in  an  action  of 
covenant,  the  same  distinction  between  actual  private 
dedication  and  simply  a  reference  to  a  street  already 
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plotted  by  the  public  is  recognized  and  acted  on.  It  is 
to  be  borne  in  mind  that  the  question  in  these  cases  is 
not  one  between  grantor  and  grantee,  but  between  the 
grantor  and  the  public.  Where  the  grantor  dedicates 
the  land  he  of  course  dedicates  it  to  the  public,  but  as 
said  in  the  decision — 

M  when  a  municipal  government  lays  out  streets  upon  the  land  of  a 
private  citisen  it  is  not  the  act  of  the  owner  in  any  sense,  and  hence 
there  is  no  necessity  for  an  implication  of  a  covenant  against  the 
owner  to  give  his  land  to  the  public  without  compensation. 

And  as  to  his  reference  to  such  street  in  his  deed, 
"the  public  is  not  in  privity  with  him;  his  dealing  is 
not  with  them  but  with  a  private  citizen.'9  This  case 
is  followed  in  Opening  of  Wayne  Street,  124  Pa.  St.  135 
(1889). 

A  curious  illustration  of  the  doctrine,  first  expressed 
in  the  Bellinger  case,  that  reference  by  the  grantor  to 
a  plotted  street  is  no  covenant  by  him  that  the  munici- 
pality will  open  the  street,  occurred  in  Fitzell  v.  Phila- 
delphia, 211  Pa.  St.  1,  (1905).  There,  the  grantors  sold 
land  abutting  on  a  street  fifty  feet  wide,  which  at  that 
time  was  plotted  to  sixty  feet.  They  retained  adjoining 
land  on  the  same  street,  and  when  it  was  widened,  they 
claimed  damages  for  the  ten  feet  taken  along  the  front 
of  the  portion  retained  by  them.  The  referee  held  that 
by  deeding  land  on  the  street  when  plotted  to  sixty  feet, 
they  gave  a  right  of  way  to  their  grantees  of  that  width 
over  the  street,  including  the  portion  retained  and  that, 
therefore,  they  were  not  entitled  to  damages. 

In  the  Supreme  Court,  Mr.  Justice  Dean  held  that 
no  such  right  could  be  implied.  The  plotting  of  the  street 
by  the  City  implied  no  covenant  by  a  grantor,  for  the 
single  reason,  stated  by  the  learned  Justice,  that  it  is 
beyond  the  power  of  a  grantor  to  so  covenant. 

While  Brooklyn  Street  decides  that  a  grantor  who  refers 
in  his  deed  or  plan  to  an  unopened  street,  already  plot- 
ted by  the  municipality,  does  not  thereby  surrender  the 
fee  to  the  bed  of  such  street,  neither  it  nor  a  similar 
case,  Whitaker  v.  PhctnixviUe,  141  Pa.  St.  327  (1891), 
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decides  what  the  measure  of  damages  is  to  such  grantor 
^Hen  the  street  is  actually  opened. 

Tlie  latter  case,  however,  does  decide  that  the  time 

***e*i  damages  are  to  be  ascertained,  under  the  Act  of 

***"il  22,  1856,  P.  L.  525,  is  when  the  street  is  opened, 

??*^   *»t  when  it  is  first  established,  as  was  the  case  under 

2*    -Act  of  1855  (see  Philadelphia  v.  Dickson,  38  Pa. 

Uw"^nce»   what  the  grantor  did  with  other  contiguous 
^    **  at  some  prior  time  is  immaterial.    Thus  in  Whitaker 
£*hanixviUe%  the  grantor  owned  lots  1,  2  and  3.    Lot 
^  ^as  plotted  as  a  prospective  street,  and  he  later  sold 
\ot  2  at  an  increased  price  as  a  corner  property.    When 
the  street  was  subsequently  opened,  and  the  question  of 
bis  damages  for  the  bed  arose,  it  was  held  that  the  amount 
was  not  to  be  affected  by  any  advantage  he  had  gained 
by  selling  Lot  2  at  an  increased  price.     The  question 
as  to  the  effect  on  the  nature  of  the  retained  street  bed 
of  the  fact  that  he  sold  the  adjoining  property  as  abut- 
ting on  said  street  is  only  intimated  in  the  case.    This 
important  fact,  as  bearing  on  the  amount  of  damages, 
is  first  decided  in  Gamble  v.  Philadelphia,  162  Pa.  St. 
413  (1894).    There  the  street  was  first  plotted  by  the 
City  and  then  referred  to  by  the  grantor.    Such  reference 
undoubtedly  gave  the  grantees  a  right  of  way  over  it, 
and  hence  when  opened,  the  amount  of  damages  was 
affected  by  such  right,  the  use  to  which  the  grantor 
could  put  the  land  being  thereby  greatly  curtailed.    The 
Court  below  left  the  question  to  the  jury,  carefully  ex- 
plaining that  the  land  was,  before  opening,  subject  to 
such  easement,  and  also  to  the  right  of  the  City  to  open 
the  street.     The  jury  found  that  the  resulting  value 
was  nothing.    In  the  language  of  the  affirming  opinion 

M  the  Court  did  leave  to  the  jury  to  say  what  was  the  plaintiff's  land 
worth  in  view  of  all  the  circumstances,  and  the  jury  said  it  was  worth 
nothing/* 

Side  by  side  with  those  cases  announcing  the  right 
of  the  grantor  of  land  on  an  unopened  street  to  receive 


104       STREETS   AS    BOUNDARIES    IN    PENNSYLVANIA. 

damages  when  the  street  is  later  opened,  there  exists  a 
line  of  cases  holding  that  the  grantee  has  a  similar  right, 
on  the  theory  that  whatever  right  the  grantor  may  have 
in  the  unopened  bed  disappears  the  moment  the  street 
is  opened,  eo  insianti  the  fee  of  the  grantee  "jumps" 
to  the  center,  and  he  is  entitled  to  damages. 

In  Lehigh  Street,  81*  Pa.  St.  85  (1872)  the  doctrine  of 
"jumping"  is  first  mentioned.  In  that  case  when  the 
grantees  took  title  Lehigh  Street  was  surveyed  but  not 
opened.  Later  when  opened  by  the  town  council  of 
Easton,  the  grantees  claimed  damages.  The  lower  Court 
in  dismissing  exceptions  to  a  report  of  viewers  awarding 
substantial  damages  to  the  grantees  hel<i  that  as  soon 
as  Lehigh  Street  was  publicly  opened  eo  instanti  the 
grantees  took  a  fee  to  the  center  of  the  street.  The  Court 
granted  that  under  Union  Burial  Ground  v.  Robinson 
the  grantor  has  some  sort  of  a  reversion  to  the  street 
bed  as  long  as  the  street  is  unopened,  but  the  moment 
it  is  opened  the  reversion  disappears,  the  title  of  grantees 
jumps  to  the  center,  and  a  right  of  damages  is  in  them. 

"  The  incontrovertible  fact  is  that  the  opening  of  street  for  public 
use,  the  right  of  action  for  damages,  and  the  vesting  of  a  fee  in  the 
petitioners  to  the  center  of  the  street,  are  simultaneous  acts." 

This  was  affirmed  in  what  was  practically  a  per  curiam. 

Lehigh  Street  is  followed  in  Hancock  v  Philadelphia, 
175  Pa.  St.  124  (1896),  where  the  Court  below  pointedly 
remarks  that  as  no  part  of  plaintiff's  ground  was  taken 
for  the  opening,  it  is  not  a  little  difficult  to  see  how 
plaintiff  was  injured,  for,  on  the  contrary,  it  was  only 
by  the  opening  that  plaintiff  took  title  to  the  .middle. 
However,  the  question  was  left  to  the  jury,  which  properly 
brought  in  a  verdict  for  the  defendant.  This  was  affirmed 
in  a  per  curiam. 

It  is  unfortunate  that  this  further  confusion  has  crept 
into  the  Pennsylvania  law  on  this  subject.  Assuming 
the  doctrine  to  be  settled  that  on  an  unopened  street 
the  grantee's  title  goes  only  to  the  side,  and  that  on 
opening  it  jumps  to  the  middle,  it  by  no  means  follows 
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that  the  grantee  thereby  becomes  entitled  to  damages. 
It  is  certainly  generous  measure  to  hold  that  by  the 
opening  the  grantor  loses  title  to  the  road  bed  and  there- 
fore gets  damages  and  that  by  the  same  act  the  grantee 
gets  the  title  so  lost  and  therefore  gets  damages.  The 
value  to  the  grantor  is  naturally  restricted  by  the  rights 
of  the  public  and  by  his  covenant  to  the  grantee  of  a 
right  of  way,  but  how  can  the  grantee  get  any  value  of 
land  which  until  .the  opening  was  not  his?  The  jury  in 
Hancock  v.  Philadelphia  very  properly  found  that  the 
grantee  had  sustained  no  damages,  but  it  is  an  anomaly* 
to  send  it  to  the  jury  at  all.* 

If  it  is  the  law  that  the  grantee  takes  title  to  the  middle 
in  all  cases,  then  the  decision  In  re  Brooklyn  Street  is 
wrong.  Both  lines  of  decisions  cannot  be  right.  The 
only  justification  of  such  an  illogical  result  is  the  maxim — 
not  legal — that  it  is  a  poor  rule  that  does  not  work  both 
ways. 

What  has  been  said  in  this  article  apparently  in  favor 
of  the  rule  of  Union  Burial  Ground  v.  Robinson  has  been 
advanced  arguendo,  simply  to  illustrate  how'  that  case 
has  been  recognized  here,  over-looked  there,  acted  on 
in  one  line  of  decisions  and  disregarded  in  another. 

It  is  submitted  that  Union  Burial  Ground  v.  Robinson 
should  be  reversed  or  considered  as  overruled,  and  that 
the  doctrine  of  Paul  v.  Carver  should  apply  in  all  cases, 
whether  the  street  is  opened  or  unopened.  The  result 
would  be  that  title  to  the  bed  vests  immediately  in  the 
grantee.  If  the  street  is  later  officially  opened  he  is 
entitled  to  damages.    If  it  is  never  opened  or  is  opened 

♦In  CoU  v.  Philadelphia,  199  Pa.  St.  464  (1901)  on  facts  similar  to 
the  Hancock  v.  Philadelphia  case  the  jury  found  that  plaintiff  had 
suffered  no  damage.  The  case  is  curious  for  the  reason  that  the  grantee 
built  a  fence  to  the  middle  of  an  unopened  street,  and  maintained  it 
there  for  over  twenty-one  vears  until  the  street  was  formally  opened. 
On  this  ground  he  claimed  adverse  title  against  the  grantor,  but  the 
Court  held,  per  Mr.  Justice  Potter,  that  building  a  fence  to  the  middle 
Wa*  not  sufficient  to  break  the  privity  existing  between  the  grantor 
*?*  the  grantee.  As  the  grantor  owned  the  bed  it  is  difficult  to  con* 
ctjve  of  a  more  unequivocal  and  notorious  way  of  claiming  adverse 
*'"*  to  it  than  to  build  a  fence  around  it. 

S 
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and  later  vacated  his  fee  is  released  from  the  public 
servitude.  In  all  cases  the  grantor's  whole  title  and 
interest  ends  at  the  time  of  the  conveyance.  All  the 
questions  above  considered  would  thus  be  reduced  to 
an  easy  solution.  Such  a  result  is  desirable  on  the 
ground  of  simplicity  and  is  fully  justifiable  on  principle. 

Boyd  Lee  Spahr. 


PROGRESS  OF  THE  LAW. 


As  MAftKED  by  Decisions  Selected  from  th6  Advance 

RBPORtS. 


ADJOINING  LAND  OWNERS. 

In  Adams  v.  Betz,  78  N.  E.9  649,  the  Supreme  Court 
of  Indiana  decides  tht  where  owners  of  adj  oining  prem- 
m  ■      ises  establish  by  agreement  a  boundary  line, 

and  take  and  hold  possession  of  their  respec- 
tive lands  and  improve  the  same  in  accordance  with  such 
boundary,  each  owner  in  the  absence  of  fraud  is  estopped 
from  asserting  that  the  boundary  so  agreed  upon  is  not 
the  true  boundary  though  the  period  of  time  which  has 
elapsed  since  the  line  was  established  and  possession 
taken  is  less  than  the  statutory  period  of  limitation. 
Compare  St.  Bede  College  v.  Weber,  168  Illinois,  324. 


BILLS  AND  NOTES. 

An  interesting  decision  by  the  English  King's  Bench 
Division  appears  in  Macbeth  v.  North  and  South  Wales 
Porred     Bank,  L.  R.  (1906)  2  K.  B.,  718,  where  it 
BSpi3S3m>  appeared  that  W.  by  falsely  representing  to 
Person."    the  plaintiff  that  he  had  agreed  to  purchase 
from  K.  certain  shares  then  held  by  K.  in  a  company, 
and  that  he  had  arranged  to  resell  the  shares  at  a 
profit,  induced  the  plaintiff  to  agree  to  assist  him  in 
financing  the  transaction.    For  this  purpose  the  plaintiff 
drew  a  check  on  the  C.  bank  payable  to  K.  or  order  for 
the  amount  of  the  purchase-money,  which  check  was 
delivered  to  W.  in  order  that  he  might  hand  it  to  K.  in 
payment  for  the  shares.    W.  forged  K9s  indorsement  to 
the  check  and  paid  it  into  his  own  account  with  the  de- 
wy 
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fendant  bank,  who  credited  him  with  the  amount,  and 
collected  the  money  from  the  C.  bank.  W.  had  not  agreed 
to  buy  any  shares  from  K.,  and  K.  had  at  the  time  no 
shares  in  the  company.  In  an  action  by  the  plaintiff 
against  the  defendant  bank  for  the  conversion  of  the 
check,  it  is  held  that  as  K.  was  an  existing  person  desig- 
nated by  the  plaintiff  and  intended  by  him  to  be  the 
payee  of  the  check,  the  payee  was  not  a  "  fictitious  per- 
son "  within  the  meaning  of  the  Bills  of  Exchange  Act 
and  that  the  defendant  bank  was  liable  to  pay  to  the 
plaintiff  the  amount  of  the  check  as  damages  for  the 
conversion.  Compare  Vinden  v.  Hughes,  L.  R.  (1905) 
1  K.  B.f  795. 

CARRIERS 

In  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Fussell,  67 
S.  W.,  332,  the  Court  of  Civil  Appeals  of  Texas  decides 
wh*Ar«  that  while  one  who  has  a  ticket  and  wilfully 
pftM«ogcr«  refuses  to  pay  fare  is  not  a  passenger,  yet,  if 
he  intends  to  pay  fare  and  has  the  ability  to  do  so,  he 
is  entitle!  to  a  reasonable  time  to  get  the  money  after 
demand,  and  does  not  become  a  trespasser  on  the  very 
instant  of  failure  or  refusal.  See  also  Railway  Co.  v. 
Bond,  62  Tex.,  442. 

In  Illinois  Cent.  R.  Co.  v.  Stevens,  96  S.  W.,  888,  the 
Court  of  Appeals  of  Kentucky  holds  that  an  initial 
Burdeoof       carrier  limiting  its  liability  to  its  own  line; 

**•*•  when  sued  for  injuries  to  a  shipment,  has  the 
burden  of  showing  that  it  carried  the  shipment  with 
proper  care  to  the  end  of  its  line  and  there  turned  it  over 
to  the  connecting  carrier.  Compare  Railroad  Co.  v. 
Bourne,  29  S.  W.,  975. 

The  Supreme  Court  of  Kansas  holds  in  Missouri  Pac. 
Ry.  Co.  v.  Peru-Van  Zandt  Implement  Co.,  87  Pac,  80, 
Licafor  that  when  a  common  carrier  becomes  liable 
Freight  to  tke  consignee  0f  goods  for  damages  to  the 

property  received  in  transit,  and  the  amount  of  such 
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damages  equals  or  exceeds  the  freight  bill  on  the  dam- 
aged goods,  the  lien  of  the  carrier  is  thereby  extinguished, 
and  the  consignee  is  entitled  to  the  possession  of. such 
goods  without  payment  of  freight;  and  in  such  a  case 
refusal  of  the  carrier  to  deliver  the  goods  to  the  consignee 
upon  demand  constitutes  a  conversion.  See  also  Dyer 
v.  Grand  Trunk  R.  R.9  42  Vt.t  441. 


CONSPIRACY. 

The  Supreme  Judicial  Court  of  Massachusetts  decides 
in  Pickett  et  al.  v.  Walsh  et  al.,  78  N.  E.f  753,  that  brick- 
Trade  layers9    and    masons*    unions   may   lawfully 

%Mom  compete  for  the  additional  work  of  pointing 

the  buildings  they  construct  in  the  exercise  of  their  right 
of  competition,  and  may  refuse  to  lay  brick  unless  they 
are  given  the  work  of  pointing  them  when  laid,  though 
the  contractors  may  prefer  to  give  the  work  to  regular 
pointers,  and  though  the  effect  of  complying  with  the 
union  demands  apparently  will  destroy  the  pointers1 
business.  Herewith  compare  March  v.  Bricklayers9  &c. 
Union,  63  Atl.t  291. 


CONSTITUTIONAL  LAW. 

The  United  States  Supreme  Court  decides  in  Reuben 
Hodges  &c.  v.  United  States,  27  S.  C.  R.f  6,  that  Congress 
p*wtr  «        w*s  not  empowered  by  the  Thirteenth  Amend- 
c**w"        ment  to  the  United  States  Constitution  to 
make  it  an  offense  against  the  United  States,  cognizable 
in  the  federal  courts,  for  private  individuals  to  compel 
negro  citizens,  by  intimidation  and  force,  to  desist  from 
performing  their  contracts  of  employment,  but  the  rem- 
edy must  be  sought  through  state  action  and  in  state 
tribunals,   subject  to  the  supervision  of  the  Supreme 
Court  of  the  United  States  by  writ  of  error  in  proper 
cases.    Compare  Logan  v.  United  States,  144  U.  S.f  263. 
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CONTRACTS. 

The  Supreme  Court  of  Arkansas  holds  in  Beal-DoyU 
Dry  Goods  Co.  et  al.  v.  Barton,  97  S.  W.,  58,  that  though  a 
Legality  «f  debtor  was  not  guilty  of  any  offense,  and  a 
objecu  creditor  did  not  intend  to  pr  isecute  him  crim- 
inally, yet,  if  the  attorney  of  the  creditor  represented 
to  the  father  of  the  debtor  that  if  he  signed  an  obligation 
guaranteeing  the  payment  of  the  debt,  the  debtor  would 
not  be  prosecuted,  and  if  he  did  not  the  debtor  would  be 
prosecuted,  the  obligation  executed  by  the  father  was 
void.  See  in  this  connection  Smith  v.  Steely,  80  Iowa, 
738- 

CORPORATIONS. 

The  Supreme  Judicial  Court  of  Massachusetts  decides 
in  Harvey-Watts  Co.  et  al.  v.  Worcester  Umbrella  Co.,  78 
icoowiedg*  N.  E.f  886,  that  where,  in  an  action  to  charge 
•f  omccrs  a  director  of  a  corporation  with  liability  for 
signing  a  false  certificate  that  the  capital  stock  had  been 
paid  in  cash,  no  vote  by  the  directors  to  make  a  loan  to 
one  of  the  subscribers  for  the  amount  of  his  subscription 
was  proved,  such  director  could  not  be  held  liable  merely 
because  he  acted  recklessly  in  swearing  to  the  certificate, 
if  he  was  in  fact  ignorant  of  the  loan.  Compare  Nash  v. 
Minnesota  Title  Ins.  Co.,  163  Mass.,  574. 

In  Stewart  et  al.  v.  Wright,  147  Fed.,  321,  the  United 
States  Circuit  Court  of  Appeals,  Eighth  Circuit,  decides 

that  where  a  banking  corporation,  knowing 
Ltabifii"        tlmt  defendant  B.   and  his  associates  were 

engaged  in  a  confidence  game,  assisted  in 
the  furtherance  of  the  scheme,  both  by  representing  to 
the  victims  as  they  were  brought  in  that  B.  was  a  man 
of  standing  entitled  to  credit,  and  by  lending  B.  banking 
facilities  with  which  alone  he  was  enabled  to  conduct  his 
scheme  and  collect  drafts,  etc.,  drawn  by  the  victims, 
before  payment  could  be  stopped,  and  the  other  officers 
of  the  bank  themselves,  with  knowledge  that  the  victims 
were  to  be  defrauded,  drew  drafts  for  such  victims  and 
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telegraphed   to  other  banks  to  ascertain  the  victims* 

responsibility,  the  bank  as  a  corporation  was  liable  as  a 

party  to  the  scheme.    The  case  is  a  very  interesting  and 

elaborate  discussion  of  the  principles  involved,  and  well 

Worthy  of  special  study.    Compare  Hobbs  v.  Boatright, 

93  S.  W.,  934- 

It  is  decided  by  the  Supreme  Court  of  Wyoming  in 
Wyoming  Coal  Mining  Co.  et  al.  v.  State  ex  rel.  Kennedy, 
iMpectio.       87  Pac.,  337,  that  where  the  by-laws  of  a 
*  nmm*m       corporation  provided  that  the  books  and  pa- 
pers   in  the  office  or  custody  of  the  secretary  and  trea- 
surer  should  be  open  at  all  times  during  business  hours 
to  the   inspection  of  stockholders,  such  by-law  was  effect- 
ive   tjCD  extend  the  stockholders'  common-law  right  to 
the  examination  of  the  corporation's  books,  without  any 
allegation  or  proof  of  fraud  or  mismanagement  on  the 
part   of  the  officers  of  the  corporation.    With  this  deci- 
sion- compare  Swift  v.  Richardson,  7  Houst.  (Del.).  33*. 

^K^-inst  the  dissent  of  one  judge,  the  Supreme  Court 
of  I0W3  holds  in  Farmers9  Mui.  Telephone  Co.  v.  Howell, 
ZR+'mim  109  N.  W.f  294,  that  where  a  corporation  had 
■"*•  been  incorporated  and  doing  business  for 
*verai  years  before  defendant  subscribed  for  his  stock, 
"e  <X>\iid  not  defend  an  action  on  his  subscription  on  the 
^°Ux^d  that  the  corporation  was  not  legally  incorporated. 
^^IXire  Kansas  City  Co.  v.  Hunt,  57  Mo.,  126. 

CIU»*1NAL  LAV 

q _  ***e  Court  of  Criminal  Appeals  of  Texas  decides  in 
°***der  v.  Stale,  96  S.  W.f  934,  that  where  the  owner  of 
^**5*»amts   mules,  in  order  to  detect  a  thief,  employed 
%  **"        another  person  as  detective  to  encourage  the 
^hfef  *s  design  and  led  him  on  and  the  act  was  consum- 
mated, it  was  theft  provided  such  owner  or  his  agent  did 
not  induce  the  original  intent  on  the  part  of  the  thief. 
See  also  Alexander  v.  State,  12  Tex.,  544* 


J  12  PROGRESS    OP    THE    LAW. 

DBBDS. 

The  Appellate  Court  of  Indiana,  Division  No.  i,  de- 
cides in  Hornet  v.  Dumbeck,  78  N.  E.,691,  that  the  rule 
eiectioa  by    •  that  where  there  are  in  a  deed  two  descrip- 

uraitM  tjons  Qf  t^e  jan<j  conveyed  which  do  not  co- 
incide, the  grantee  may  elect' that  which  is  most  favora- 
ble to  him,  docs  not  apply  where  the  grantee  never  made 
an  election  between  the  conflicting  descriptions  nor  took 
possession  with  reference  to  one  description  to  the  exclu- 
sion of  the  other,  and  where  it  does  not  appear  that  either 
description  was  more  favorable  than  the  other.  Com- 
pare Harris  v.  Oakley,  130  N.  Y.t  1. 


EVIDENCE. 

In  People  v.  Dolan,  78  N.  E„  569,  the  Court  of  Appeals 
of  New  York  decides  that  on  a  trial  for  uttering  a  forged 

note  by  indorsing  it  to  a  bank,  evidence  of 
SEP'       the  forgery  and  uttering  of  other  notes  by 

accused,  made  payable  to  him,  and  negoti- 
ated with  other  banks  and  individuals,  was  admissible 
as  showing  guilty  knowledge,  especially  where  all  the 
notes  were  made  at  about  the  same  time  and  during  the 
time  accused  was  endeavoring  to  raise  funds  to  meet  his 
obligations,  and  where  in  each  case  he  used  the  names  of 
persons  with  whom  he  had  done  business  and  with  whose 
affairs  he  was  familiar.  Compare  People  v.  Molineux, 
168  N.  Y.,  264;  62  L.  R.  A.,  193. 

The  Supreme  Court  of  South  Dakota  holds  in  Green- 

wald  v.  Ford,  109  N.  W.,  516,.  that  the  fact  that  a  signa- 

ture,  offered  in  evidence  as  a  standard  for 

^  ™?f  comparison,  was  made  since  the  time  of  the 

Handwriting  r  •         «•  «.  •  «         • 

signature  in  dispute  may  be  considered  as 
affecting  its  credibility,  but  it  will  not  justify  a  denial 
of  its  use,  unless  it  is  shown  that  it  was  manufactured 
since  the  controversy  arose,  for  the  purpose  of  compari- 
son, by  one  having  a  motive  to  fabricate.  Compare 
University  of  Illinois  v.  Spalding.  71  N.  H.t  163. 
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The  Supreme  Court  of  Wisconsin  decides  in  Norton  v. 
•Sfo/e,    109  N.  W.t  531,  that  since  a  negotiable  instrument 
Baamam^m^m^       payable  to  the  order  of  the  payee  may  be 
transferred  without  his  indorsement,  it  can- 
not   be  contended  that  a  check  falsely  and  fraudently 
exec«  -fc«d,  though  payable  to  another  than  the  forger,  is 
witlioxxl;  value  in  his  hands  so  as  to  render  its  execution 
not  ^     forgery.    Compare  Esau  v.  Green,  94  Wis.t  8. 

F^ose  v.  State,  96  S.  W.,  996,  the  Supreme  Court  of 
tsas  decided  that  where  defendant  without  any 
authority  signs  his  father's  name  to  an  order 
and  with  it  obtained  money  from  a  bank,  he 
ilty  of  uttering  and  publishing  a  forged  instrument, 
he  believed  that  his  father  would  pay  the  order 
*"*ot  prosecute  him.     Compare   Commonwealth   v. 
Butt***~**kt  100  Mass.,  17. 

^ND  AND  WIPE. 

fawes  v.  Glover,  55  S.  E.,  62,  the  Supreme  Court  of 

decides  that  when  a  husband  signs  his  wife's 

name  to  a  mortgage  purporting  to  be  exe- 

by  w^""^       cuted  by  her,  in  her  immediate  presence,  and 

sign^^**  express  request  and  direction,  the  effect  of  such 

her^^"**16  is  the  same  as  if  she  had  signed  the  mortgage 

tte^^^*    The  result  of  this  decision  seems  to  be  to  permit 

/'it^^^ife's  interest  in  the  land  to  be  divested  by  oral 

jj^^^ce,  since  her  husband's  authority  is  not  proved  by 

**^I  "Written  instrument 


^UNCTION. 

Against  the  dissent  of  two  judges  the  Supreme  Court  of 
Georgia  holds  in  Downing  et  al.  v.  Anderson,  55  S.  E.,  184, 

that  before  one  claiming  ownership  of  a  tract 

rt€Mpmm  of  land  can  maintain  an  action  to  enjoin  the 
cutting  of  timber  thereon,  it  is  incumbent  upon  him  to 
show  that  he  has  title  to  the  land  or  is  in  possession  there- 
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INJUNCTION  (Continued.) 

of;  and,  if  he  relies  upon  possession  alone  as  a  basis  for 
the  granting  of  the  relief  sought,  it  must  be  actual 
possession  of  that  portion  of  the  land  upon  which  the 
wrong  complained  of  is  being  committed.  See  also  in 
this  connection  the  very  recent  decision  of  the  same 
Court  in  Hart  v.  Lewis,  Shore  &  Co.,  55  S.  B.t  189, 


INNKEEPERS. 

The  Supreme  Court  of  Georgia  holds  in  Walpert  v. 
Bohan,  55  S.  E.,  181,  that  if  an  innkeeper  also  conducts  a 
c««4«ctiac  bathhouse  on  the  seashore,  where  the  general 
Bathb««M  pUblicf  as  well  as  guests  at  his  inn,  may  ob- 
tain the  use  of  bathrooms  and  accessories  to  the  bath, 
this  is  not  sufficient  to  constitute  the  relation  of  inn- 
keeper and  guest  between  him  and  persons  using  such 
bathhouse.  The  relation  of  the  innkeeper  in  such  case 
is  that  of  depositary  for  hire  and  he  is  liable  for  ordinary 
negligence.  Compare  Bird  v.  Everard,  23  N.  Y.  Supp., 
1088. 


LANDLORD  AND  TENANT. 

In  Cavalier  v.  Pope,  L.  R.  (1906)  A.  C.9  428,  it  appeared 
that  the  owner  of  a  dilapidated  house  contracted  with 
Defective  bis  tenant  to  repair  it,  but  failed  to  do  so. 
pr*«i*c«  The  tenant's  wife,  who  lived  in  the  house  and 
was  well  aware  of  the  danger,  was  injured  by  an  accident 
caused  by  the  want  of  repair.  Under  these  facts  the 
English  House  of  Lords  decides  that  the  wife  being  a 
stranger  to  the  contract,  had  no  claim  for  damages  against 
the  owner.  With  this  decision  compare  Indermaur  v. 
Dames,  L.  R.  1,  C.  P.,  274. 


MORTGAGES. 

The  Supreme  Court  of  Illinois  holds  in  Moffet  v.  Far- 
well,  78  N.  E.,  925,  that  whether  a  merger  results  from 
R«ie«M»r       the  uniting  of  the  fee  with  a  mortgage  estate 
M*r**r        in  the  same  person,  depends  upon  the  intent 
and  interest  of  the  parties.    The  presumption  is  that  a 
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MORTGAGES  (Continued.) 

merger  was  not  intended  by  the  grantee  when  the  mort- 
gage is  essential  to  his  security  as  against  an  intervening 
title  or  lien,  and  such  presumption  is  not  overcome  by 
the  fact  that  he  cancelled  and  surrendered  the  notes  and 
mortgage.     Compare  Shippen  v.  Whit  tier,  117  111.,  a8a. 


MUNICIPAL  CORPORATIONS. 

In  Johnson  v.  City  of  New  York  et  al.f  78  N.  E.f  715, 
the  Court  of  Appeals  of  New  York  decides  that  a  spec- 
ially fr#m  tator  voluntarily  present  to  witness  an  auto- 
a«u«o»iic  mobile  speed  contest  in  a  public  highway  can- 
not recover  for  an  injury  received  by  being  struck  by 
an  automobile  swerving  from  its  course  and  leaving  the 
highway,  on  the  ground  of  the  illegality  of  the  contest, 
but  must  prove  negligence.  It  is  held,  however,  that  the 
right  of  a  spectator  at  an  automobile  speed  contest  in  a 
public  highway  to  recover  for  injuries  received  by  being 
struck  by  an  automobile  swerving  from  its  course  and 
leaving  the  highway,  is  not  affected  by  the  fact  that  he 
stood  on  land  adjacent  to  the  highway,  and  was  a  tres- 
passer thereon.  See  in  this  connection  Plaiz  v.  City  of 
Cohoes,  89  N.  Y.,  219. 


NEGOTIATIONS. 

In  H.  W.  Gossard  Co.  v.  Crosby.  109  N.  W.,  483,  it 
appeared  that  a  petition  for  an  injunction  to  restrain  an 
^^^      employe  from  working  for  a  rival  company 
fcrFtwyi     alleged  that  she  was  employed  to  sell  a  front- 
lace  corset  and  to  give  lectures  pertaining  to 
physical  culture.    The  services  were  alleged  to  be  unique, 
requiring  a  cultured  saleswoman  of  strong  individuality, 
with  good  address,  and  ability  as  a  lecturer,  which  require- 
ments respondent  was  alleged  to  meet  in  an  exceptional 
degree.     It  was  not  shown,  however,  that  exceptional 
talent  was  required  to  understand  the  corset,  nor  why  any 
other  woman  of  intelligence  and  good  address  could  not 
perform  the  service.     Under  these  facts  the  Supreme 
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Court  of  Iowa  decides  that  the  petition  alleged  only  the 
failure  of  an  experienced  and  competent  saleswoman  to 
carry  out  her  contract  of  employment  and  was  not  suffi- 
cient to  sustain  an  injunction.  Compare  Philadelphia 
Ball  Club  v.  Lajoie,  202  Pa.,  210. 


RAILROADS. 

The  Supreme  Court  of  Illinois  decides  in  Chicago  &  E. 
L  R.  Co.  v.  People,  78  N.  E.t  784,  that  a  railway  company 
Locatioa  «f     acting  in  good  faith  has  the  right,  as  against 

**""  the  public,  uncontrolled  by  contracts  or  pre- 
vious acts  on  its  part,  to  change  the  location  of  its  depots, 
provided  it  furnishes  reasonably  safe,  accessible,  and 
convenient  depot  accomodations  for  the  public,  having 
also  regard  to  the  interests  of  the  stockholders  of  the 
company.  Compare  People  v.  Chicago  and  Allan  Rail- 
road Co.,  130  111.,  175. 


RECORDS. 

In  Broadwell  et  al.  v.  Morgan,  55  S.  B.,  340,  the  Supreme 
Court  of  North  Carolina  holds  that  the  recital  in  the  body 
of  a  grant  from  the  state,  as  reported,  of  the 
affixing  of  the  seal  of  the  state,  is  sufficient 
evidence  of  its  regularity,  and  the  registry  of  the  grant 
is  not  invalidated  because  it  does  not  appear  of  record 
that  a  scroll  or  imitation  of  the  great  seal  of  the  state 
was  copied  thereon.  Compare  Aycock  v.  Railroad,  89  N. 
C.,  323. 


SALES. 

The  Supreme  Court  of  Nebraska  holds  in  Trauerman 
el  al,  v.  Nebraska  Land  and  Feeding  Co.,  109  N.  W.y  379, 
Defeottof  that  it  is  a  rule  generally  enforced  that  a 
p«rcteMr  purchaser,  who  has  advanced  money  in  part 
performance  of  a  contract,  and  who  refuses  to  proceed, 
the  seller  being  ready  and  willing  to  perform  on  his  part. 
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SALES  (Continued.) 

cannot  recover  back  the  money  so  advanced;  but  to 
subject  the  purchasef  to  this  penalty  or  forfeiture  it 
should  clearly  appear  that  he  has  wholly  abandoned  the 
contract  and  wilfully  refused  to  proceed  thereunder. 
Compare  Water  v.  Reed,  34  Neb.f  544. 

The  Supreme  Court  of  Arkansas  holds  in  Zinc  Co.  v. 
Patterson,  96  S.  W.t  170,  that  a  contract  for  the  installa- 
uapir***  tion  of  mining  machinery,  providing  that 
DecKtaa  when  tested  it  must  be  satisfactory  to  a  cer- 
tain named  person,  was  valid  and  binding,  though  an 
arbitrary  and  capricious  expression  of  dissatisfaction 
would  not  prevent  the  seller  from  recovering  for  the 
machinery.  See  in  this  connection  Hot  Springs  Ry.  Co. 
v.  Maker  48  Ark,,  522,  3  S.  W.,  639. 


STATUTB  OP  FRAUDS. 

The  Supreme  Court  of  Arkansas,  laying  down  the  gen* 
eral  rule  in  Moore  v.  Camden  Marble  &  Granite  Works, 
contract  96  S.  W.f  1063,  that  an  agreement  to  construct 
an  article  especially  for,  or  according  to  the 
plans  of,  another,  and  not  of  a  kind  which  the  producer 
usually  has  for  sale  in  the  course  of  his  business,  is  a  con- 
tract for  work  and  labor,  not  within  the  statue  of  frauds, 
though  the  transaction  is  to  result  in  a  sale  of  the  article, 
holds  that  a  contract  by  one  taking  orders  for  completed 
tombstones  according  to  catalogue  designs  to  construct 
a  tombstone  according  to  a  design  and  with  an  inscrip- 
tion selected  by  the  patron,  need  not  be  in  writing.  Com- 
pare Lee  v.  Griffin,  i  B.  &  L.t  27a. 


SUICIDE. 

In  May  v.  Pennell,  64  Atl.,  88$,  the  Supreme  Judicial 

Court  of  Maine  decides  that  an  attempt  to  commit  sui- 

Atufliptc*      cute  is  not  an  indictable  offense  in  the  State 

CommH       of  Maine.    There  is  an  interesting  discussion 

of  the  issue,  though  the  result  reached  is  not  in  all  respects 
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satisfactory.     See  in  this  connection  Commonwealth  v. 

Mink,  123  Mass.,  422. 


TELEGRAPHS. 

In  Mott  v.  Western  Union  Telegraph  Co.,  55  S.  E.t  363, 

the  Supreme  Court  of  North  Carolina  decides  that  time 

confticua       consumed  by  a  telegraph  agent  in  attending 

o«tici2*      to  his  other  duties  as  railroad  agent,  or  in 

handling  the  mail,  does  not  operate  as  an 

excuse  for  delay  in  the  delivery  of  a  telegram. 


TELEPHONES. 

In  Shimzel  v.  Bell  Telephone  Co.  0/  Philadelphia,  31 
Pa.  Super.  Court,  mi,  the  Superior  Court  of  Pennsylvania 
D«m.f<ito  decides  that  the  erection  of  telephone  poles 
L«n4ow»«r     an(j  ^yjres  jn  cjty  or  borough  streets,  under 

charter  rights,  with  municipal  consent,  and  in  conform- 
ity to  municipal  regulations,  is  not  in  itself  an  additional 
burden  for  which  the  owner  of  the  fee  is  entitled  to  com- 
pensation. It  follows  from  this,  it  is  held,  that  unsight- 
liness  of  the  poles,  and  noises  which  are  the  ordinary 
incident  of  the  lawful  and  non-negligent  maintenance 
of  the  poles  and  wires  and  the  conduct  of  the  business, 
do  not  constitute  a  special  injury  for  which  damages  are 
recoverable;  but  appreciable  interference  with  light,  air, 
access  or  drainage  is  an  additional  burden  to  which  the 
land  of  the  abutting  owner  cannot  be  subjected  without 
rendering  to  him  just  compensation.  Compare  Maria- 
chowski  v.  Orawitz,  14  Pa.  Super.  Ct,  175. 


TORRENS  TITLES. 

In  Baart  v.  Martin  et  al.f  108  N.  W.,  945,  the  Supreme 
Court  of  Minnesota  decides  that  when  the  registration  of 
veering        the  title  to  land  is  secured  by  fraud,  and  the 
D«cr*  owner  of  the  land  is  not  notified,  as  required 

by  the  statutes,  the  decree  and  the  certificate  of  registra- 
tion issued  thereunder  may  be  vacated  and  set  aside. 
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unless  an   innocent  purchaser  for  value  has  obtained 

rights  on  the  faith  of  the  record. 


TRADE  UNIONS. 

In  Denaby  and  Candeby  Main  Collieries,  Ltd.  v.  York- 
shire Miners*  Association  et  al.t  L.  R.  (1906)  A.  C,  384, 
it  appeared  that  a  trade  union  had  been  sued 
for  damages  on  the  ground  that  workmen  had 
been  induced  to  break  their  contracts  with  their  employers 
by  officials  of  the  union,  and  that  the  union  had  .ratified 
and  adopted  the  acts  of  their  officials.  Under  these  facts 
the  English  House  of  Lords  decides  that  the  union  was 
not  liable,  those  who  procured  the  strike  not  having  been 
authorized  by  the  rules  or  by  the  action  of  the  union. 
The  general  rule  is  also  laid  down  that  where  workmen 
,  strike  in  breach  of  their  contracts  those  who  help  to 
maintain  the  strike  by  money  and  counsel  are  not  lia- 
ble to  pay  damages  to  the  employers  merely  because 
losses  are  thereby  caused  to  the  employers.  See  in  con- 
nection with  this  important  decision  Yorkshire  Miners9 
Association  v.  Howden,  L.  R.  (1905)  A.  C9  256. 


TRESPASS. 

In  Wilson  v.  White  et  al.9  109  N.  W.f  367,  the  Supreme 
Court  of  Nebraska  decides  that  several  owners  of  animals 

MatLMuit   w^°  ^SiVe  const^utec*  °f  them  a  common  or 
*  joint  herd,  are  jointly  liable  for  trespasses 
committed  by  such  herd.    Compare  Jack  v.  Hundell,  25 
Ohio  St,  255. 


WATERS  AND  WATER  COURSES. 

While   there  are   numerous  cases   dealing  with   the 

questions   arising   in    consequence  of    the   interference 

fiip-ru*         °'  an  upper  riparian  owner  with  the  rights 

-  Jit****  of  a  lower  riparian  owner,  it  is  seldom. that 

a   case   occurs   where  the  situation  is  reversed.     This 

appears,     however,    in    Alex.   Pirie  &  Sons,    Lid.  v. 
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WATERS  AND  WATER  COURSES  (Continued.) 
Earl  of  Kintare  et  a/.,  L.  R.  (1906)  A.  C.f  478, 
where  the  facts  were  as  follows:  In  1882  mill-owners 
on  the  Don  river,  which  is  a  salmon  river,  in- 
creased their  diversion  of  the  water  from  its  natural 
channel  into  artificial  channels  serving  the  uses  of 
their  mill.  This  was  done  to  such  an  extent  as  to  leave 
the  natural  channel  in  the  neighbourhood  of  the  mill  at 
times  bare  of  water.  In  1900  the  proprietors  of  the  sal- 
mon fisheries  in  the  upper  reaches  of  the  river  objected 
to  the  mill  owners'  diversion  of  the  water,  and  asked  for 
an  interdict.  The  decision  of  the  House  of  Lords  is  that 
they  were  entitled  to  an  interdict,  th^  principle  being 
laid  down  that  interference  with  the  free  passage  of  sal- 
mon up  a  river  is  a  wrong  against  the  proprietors  of  the 
upper  fisheries,  and  if  it  materially  obstructs  the  passage 
of  fish  can  be  restrained  by  interdict.  Compare  with 
this  decision  Menzies  v.  MacDonald,  16  D.,  827. 


WITNESSES. 

In  Hawes  v.  Glover,  55  S.  E.t  62,  the  Supreme  Court  of 
Georgia  decides  that  where  one  of  the  joint  obligors  upon 
c«n  oc  f  a  promissory  note  gives  a  mortgage  to  secure 
Ji^S^Kt lt&  payment,  and,  after  his  death,  the  holder 
of  the  note  and  mortgage  institutes  a  pro- 
ceeding in  the  nature  of  a  foreclosure  of  the  mortgage,  a 
surviving  codbligor  upon  the  note  is  a  competent  witness, 
in  such  proceeding,  to  prove  the  execution  of  such  mort- 
gage, if,  at  the  time  he  testifies,  the  note  as  to  him  has 
become  barred  by  the  statue  of  limitations.  Compare 
Ridley  v.  Higktower,  112  Ga.,  176. 

The  Supreme  Court  of  Wisconsin  decides  in  Boyle  et  at. 

v.  Robinson,  109  N.  W.,  623,  that  a  physician  who  signed 

physician      a  deed  as  a  witness  is  competent  to  testify 

•ndPatteat     ^^  respect  to  fa  mental  competency  of 

the  grantor,  where  the  answers  of  the  physician  involve 
no  disclosure  of  any  communications  received  by  htm 
while  attending  the  grantor  as  a  physician.  Compare 
Winn  v.  Itzel,  125  Wis.,  19. 
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Practice  in  Civil  Actions  and  Procbbdincs  in  the  Law 
Courts  op  the  State  of  Delaware.  By  Victor  B. 
Wooivby.  In  two  volumes.  Star  Printing  Co.f  Wilmington, 
Dd. 

As  the  years  roll  on  the  tides  of  time  bear  on  their  surface 

all  sorts  and  kinds  of  printed  craft.     Many  are  weak  and 

under  the  stress  of  criticism,  or  from  deadly  neglect,  become 

wrecks,  and  either  sink  into  the  waters  of  oblivion,  or  as 

sodden  and  worthless  flotsam  and  jetsam  are  cast  on  the 

shore  of  the  sea  of  knowledge,  to  be  destroyed.    Others  are 

strong  and  valuable,  and  make  long  and  repeated  cruises 

9  1*1 
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carrying  their  freight  of  thought  and  learning  to  successive 
generations  of  readers. 

It  is  strange  that  with  the  ever  enlarging  cumulative 
evidence  of  the  contagion  of  the  cacoethes  scribendi%  such  a 
subject  as  that  of  the  above  title  has  not  been  seized  and 
exploited  long  ago.  Mr.  Wooley's  excellent  treatise  is  the 
only  one  on  Delaware  Practice  since  the  creation  of  the 
Provincial  Court  in   1684. 

The  author  is  to  be  congratulated  as  the  first  who  has 
written,  for  the  benefit  of  his  profession,  a  useful  and  needed 
book;  and  also  written  it  well.  It  has  been  no  light  task  to 
define  and  simplify  and  express  the  Legal  Procedure  of  his 
State. 

There  is  a  wide  field  for  research  in  the  history  of  Actions, 
and  for  the  development  of  ingenious  conceptions,  and  for 
theses  upon  substantive  rights;  in  proof  of  which  the  ability 
and  learning  of  Pollock,  Hare,  Ames,  and  other  legal  scholars 
may  be  cited.  While  Mr.  Wooley  shows  his  capacity  for  this 
aspect  of  his  subject,  he  has  not  devoted  his  pages  to  theories, 
but  has  made  his  statements  of  Practice  practical. 

To  the  lawyer  who  resides  in  another  Commonwealth,  two 
thoughts  are  suggested  by  even  a  cursory  perusal  of  these 
volumes.  The  first  is  that  the  reasonable  celerity  with  which 
suits  ought  to  be  pressed,  is  prevented  in  Delaware  by  the 
paucity  of  terms  of  Court,  and  hence  of  return-days  of  pro- 
cess. In  New  Castle  County  there  are  four  regular  terms  per 
year,  and  in  Kent  and  Sussex  Counties,  respectively,  only 
two  terms;  and  writs  arc  made  returnable  to  the  first  day 
of  the  next  term  after  issue.  Contrasted  with  Pennsylvania, 
especially  where,  as  in  Philadelphia,  optional  return-days 
have  been  added,  under  statutory  authorization  (making 
four  in  every  month),  this  tardy  conduct  of  the  beginning 
of  a  suit  may  seem  antiquated,  and  in  some  instances  even 
like  a  denial  of  justice. 

The  second  thought — and  a  very  different  one  from  that 
just  mentioned — is  that  those  concerned  in  the  administra- 
tion of  the  law  of  Delaware  have  escaped  that  legislation, 
in  bulk  or  in  disjointed  fragments,  by  which  established 
procedure  has  been  obscured  or  obliterated  in  some  other 
States.  Happily  in  the  jurisdiction  described  in  this  book 
men  with  a  genius  for  drawing  Acts  of  Assembly  have  not 
been  largely,  strenuously,  and  continuously  in  evidence. 

Now  knowledge  of  Practice  is  important;  the  obligation 
to  conform  to  legal  requirements,  either  of  the  common  or 
statutory  law,  is  the  every  day  thought  of  all  attorneys  in 
active  business.  Even  a  judgment  by  confession  or  by  de- 
fault must  be  regularly  entered,  and  for  accuracy  in  such 
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cases  Mr.  Wooley  gives  full  directions.  If,  however,  there 
be  a  contested  suit,  it  is  carried  on  not  by  a  guerilla  war- 
fare, but  the  attack  and  the  defence  are  conducted  on  system- 
atic lines.  Hence  instruction  is  provided  for  each  step  in 
the  progress  of  the  cause.  Beginning  with  the  Courts  and 
their  several  jurisdictions  we  find  succinct  but  comprehen- 
sive paragraphs  and  sentences  through  the  whole  course  of 
litigation  to  judgment  and  writ  of  error.  Forms  (which  are 
so  helpful  to  the  neophyte  and  even  to  the  older  lawyer) 
are  found  in  appropriate  places,  not  bunched  in  an  appendix. 
The  true  notion  of  the  merits  of  this  vade  tnecum  can  be 
gained  only  by  reading  it,  but  the  following  is  g,  further  brief 
notice  of  its  contents. 

The  division  of  topics  is  natural  and  logical.  Thus  in  suc- 
cessive chapters  are  found  these: — Parties  to  Actions,  Joinder 
of  Parties  and  Actions,  Commencement  of  Actions,  Proceed- 
ings between  Return  and  Pleading;  and  then  follow  five 
chapters  on  the  Pleadings,  and  the  .closing  subjects  of  the 
first  volume  include  Proceedings  between  Issue  and  Trial, 
(Trial  by  Jury,  Court,  Referees),  Judgments  and  Proceedings 
in  Error.  The  second  volume  is  given  to  Executions  and  to 
separate  treatment  of  the  different  forms  of  action  in  force 
in  Delaware.  This  orderly  arrangement  is  made  possible 
by  the  retention  with  wise  modification  of  the  Common  Law 
Procedure. 

The  changes  that  may  be  noticed  do  not  injure  the  sym- 
metry of  the  old  Practice,  but  are  beneficial.  Some  of  these 
relate  to  the  adoption  of  the  affidavit  of  defence  law  of  Penn- 
sylvania, the  Statutes  on  Mechanics  Liens,  (which  are  not 
too  intricate  for  the  ordinary  legal  mind  to  grasp),  Inter- 
pleaders, opening  Judgments,  Issues  from  the  Registers  of 
Wills, — but  there  is  not  room  in  a  review  to  name  them  all. 
On  the  whole  there  arc  fewer  departures  from  the  common- 
law  than  in  any  other  of  the  States  of  the  Union. 

C.  J.  Mitchell  has  said  (See  "  Hints  on  Practice  in  Appeals" 

52  Am.  Law  Register,  p.  338),  that  Practice  "  is  a  mass  of 

particulars" — and  again  that  it "  involves  two  things, — first 

what  to  do,  and  secondly,  how  to  do  it."    Hence  it  means 

laborious  thought  and  attention   to  minute  details.     Mr. 

Wooley    has  bestowed  great  labor  on  this  pioneer  book. 

His  citations  of  decisions  and  statutes  are  ample  but  not 

burdensome.     His  style  is  clear,  and  since  (as  he  states  in 

the  Preface),  "  A  large  portion  of  the  practice  of  the  law  courts 

in  the  State  of  Delaware  is  unwritten  law,"  his  work  may 

well  be  called  original.     The  book  is  valuable  not  only  to 

"student  and  practitioner,"  but  to  the  non-resident  lawyer 

who  is  interested  in  comparative  procedure,  and  it  is  evidently 
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the  product  of  extensive  practical  experience,  much  care 
and  study,  and  of  general  legal  ability.  /.  W.  P. 


Trial  Tactics.    By  Andrew  J.  Hirschl  of  the  Chicago  Bar. 
Chicago:  T.  H.  Flood  &  Co.    1906.    Pp.  vii.,  264. 

The  author  of  this  book  docs  not  pretend  to  furnish  a  spe- 
cific insuring  success  in  litigation  to  the  practitioner.  His 
purpose  is  to  give  to  the  young  lawyer  practical  suggestions 
as  to  the  skilful  conduct  of  a  lawsuit, — suggestions  resulting 
from  experience  rather  than  from  familiarity  with  legal 
principles.  Mr.  Hirschl  has  had  a  varied  and  active  practice 
of  nearly  thirty  years  and  from  this  personal  experience  he 
has  no  doubt  discovered  effective  ways  of  meeting  the  prob- 
lems of  the  advocate.  Books  of  this  kind  will  always  attract 
the  young  lawyer,  and  besides  proving  of  practical  value  will 
furnish  interesting  reading. 

The  chapters  cover  the  various  steps  of  litigation,  and  in 
addition  to  discussing  methods  of  handling  the  situations 
which  necessarily  arise  in  the  normal  case,  include  sugges- 
tions of  various  strategic  moves  which  in  many  instances 
would  no  doubt  prove  advantageous. 


Thb  Legislative  History  op  Naturalization  in  thb 
United  States.  Prom  the  Revolutionary  War  to  1861. 
By  Frank  George  Franklin,  Ph.D.,  Professor  of  History 
and  Political  Science  in  the  University  of  the  Pacific. 
The  University  of  Chicago  Press,  Chicago.  1906.  Pp. 
ix,  308. 

For  obvious  reasons  the  subject  of  naturalization  assumes 
unusual  importance  in  the  United  States,  and  it  is  in  recog- 
nition of  this  fact  that  this  volume  is  offered  to  the  publics 
The.  various  naturalization  acts  are  traced  through  Congress 
and  their  general  purport  and  purpose  succinctly  stated. 
The  beginnings  of  the  opposition  to  immigration  are  outlined 
and  the  cause  of  such  opposition  examined.  The  book  pre- 
sents a  readable  and  valuable  summary  of  the  facts  in  this 
connection.  It  is  a  satisfactory  study  of  the  course  of  opinion 
on  the  subject  of  naturalization  as  manifested  in  the  dis- 
cussion, reports  and  legislation  at  the  central  forum  of  Amer- 
ican political  lifer-the  professed  purpose  of  the  author. 
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Probate  Reports — Annotated.  Vol.  X.  Containing  Re- 
cent Cases  of  General  Value,  Decided  in  the  Courts  of  the 
Several  States  on  Points  of  Probate  Law.  With  notes  and 
references.  By  William  Lawrence  Clark,  of  the  New 
York  Bar,  Author  of  "Clark  on  Contracts.9'  ftc.  Pp.  709. 
New  York:  Baker,  Voorhis  &  Co.     1906. 

This  volume  of  the  Probate  Reports  follows  in  general  the 
plan  of  the  preceding  volumes.  It  contains  a  few  more  than 
a  hundred  cases  dealing  with  such  subjects  as  descent  and 
distribution;  appointment,  powers,  duties  and  liabilities  of 
executors,  administrators,  guardians  and  testamentary  trus- 
tees; formalities  of  execution  and  revocation  of  wills;  like- 
wise, their  vesting,  payment,  abatement,  satisfaction  and 
ademption,  etc.  The  feature  begun  in  Volume  IX,  of  this 
series  of  appending  to  certain  of  the  more  important  cases 
notes  referring  to  decisions  bearing  upon  apposite  principles 
is  continued  in  the  present  volume.  There  appear  also,  for 
the  first  time,  memoranda  of  recent  decisions  other  than  the 
cases  fully  reported.  These  are  collected  at  the  end  of  the 
volume  in  an  appendix,  and  in  the  future  wilt  constitute  a 
prominent  part  of  the  publication,  it  being  announced  that 
hereafter  the  cases  fully  reported  will  be  accompanied  by 
many  exhaustive,  monographic  notes  thereto,  and  also  an 
annual  digest  of  all  the  other  decisions  during  the  year  of 
general  application  and  importance  on  questions  of  probate 
law  and  practice.  In  the  present  volume  only  twenty-nine 
pages  are  devoted  to  such  memoranda;  but  hereafter,  it  is 
designed  to  make  such  digest  complete.  The  value  of  this 
new  feature  of  this  publication  is  obvious,  and  will  commend 
itself  to  practitioners  generally,  particularly  to  those  whose 
labors  are  principally  in  the  probate  courts. 


Principles  op  the  English  Law  op  Contract  and  op 
Agency  in  its  Relation  to  Contract.  By  Sir  William 
R.  Anson,  Bart.,  D.C.L.  Eleventh  English  Edition.  Sec- 
ond American  Copyright  Edition,  Edited  with  American 
Notes  by  Ernest  W.  Huppcut,  Dean  of  the  Cornell  Uni- 
versity College  of  Law.  Oxford  University  Press,  Ameri- 
can Branch,  New  York,  Pp.  It,  464. 

Sir  William  Anson's  treatise  on  the  law  of  contract  holds 
an  enviable  place  among  text-books,  and  its  merit  has  won  it 
a  recognition  which  renders  commendation  unnecessary.  In 
the  present  edition  the  author  has  himself  revised  the  text 
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and  by  citation  of  leading  recent  authorities  has  brought  the 
book  up  to  date.  A  careful  comparison  of  the  present  edi- 
tion with  former  editions  shows  more  than  a  perfunctory 
revision.  While  the  author  has  not  found  it  necessary  to  de- 
part frcm  the  statements  made  by  him  on  previous  occasions, 
these  statements  are  in  numerous  instances  recast  in  clearer 
and  simpler  form.  The  selection  of  recent  decisions  is  made, 
it  is  perhaps  needless  to  say,  with  admirable  discrimination. 
It  does  not  profess,  however,  to  be  more  than  a  selection. 

In  form  the  book  is  somewhat  changed,  the  original  anno- 
tations being  abandoned,  and  in  their  place  paragraph  head- 
ings being  substituted.  These  headings  have  been  given  with 
evident  care,  and  in  addition  to  the  fact  that  they  more  read- 
ily catch  the  eye  than  the  former  annotations,  they  seem  to 
us  to  be  an  improvement  both  in  respect  to  their  larger  num- 
ber and  their  contents. 

Professor  HufTcut  has  expanded  the  American  notes  to  a 
marked  degree,  and  has  rendered  a  valuable  service  to  the 
many  American  lawyers  who  have  found  in  Sir  William 
Anson's  book  a  satisfactory  analysts  of  the  principles  of  con- 
tract. 

With  the  printer's  aid  the  material  has  been  compressed 
into  a  book  of  the  same  size  as  the  former  American  edition, 
and  there  is  thus  lost  something  of  the  attractive  appearance 
of  the  earlier  edition,  which  was  almost  a  model  of  law-book 
printing.  But  in  view  of  the  modern  tendency  to  expand 
legal  treatises  into  series  of  volumes,  this  effort  to  present 
the  subject  in  compact  form  will  no  doubt  meet  with  favor. 

Were  it  not  for  the  fact  that  Anson  on  Contracts  is  an  au- 
thority the  merit  of  which  is  universally  recognized  we  should 
with  pleasure  take  this  opportunity  to  refer  to  its  many  points 
of  superiority.  Under  the  circumstances  such  a  discussion  of 
the  book  would  be.  wc  believe,  superfluous. 


Principles  op  Contract  at  Law  and  in  Equity.  By  Sir 
Frederick  Pollock,  Bart.  Third-  American  from  the 
Seventh  English  Edition.  With  Annotations  and  Addi- 
tions by  Gustavus  H.  Wald,  Late  Dean  of  the  Law  School 
of  the  University  of  Cincinnati,  and  Samuel  Williston, 
Weld  Professor  of  Law  in  Harvard  University.  New 
York:  Baker,  Voorhis  &  Co.     1906.     Pp.  cliv.  985. 

This  work  and  the  recently  published  edition  of  Anson  on 
Contracts,  edited  by  Professor  HufTcut,  will  serve  better  than 
any  other  two  text-books  on  the  subject  to  place  before  the 
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reader  the  contemporary  views  of  English  courts  upon  the 
subject  of  contracts. 

To  the  practitioner  who  seldom  puts  text-books  to  any  use 
except  as  guides  to  cases  this  American  annotation  of  Pol- 
Jock's  book  is  a  most  valuable  asset.    Here  he  will  no  doubt 
find  as  much  material  in  the  form  of  annotation  as  in  Pro- 
/essor  Huff  cut's  new  edition  of  Anson.    The  searches  of  these 
two  «ronotators  for  the  various  flora  and  fauna  of  American 
contractual  theories  in  different  latitudes  have  probably  left 
po    contract  specimen  uncollected  or  uncatalogucd  that  ex- 
ists    to-day  between  the  Gulf  of  Mexico  and  Hudson's  Bay. 
This  new  edition  of  Pollock's  book  contains  much  matter 
Written  by  Professor  Williston  which  is  supplemental  to  the 
fast    London  Edition  (the  seventh).    As  this  matter  is  inserted 
*n     tfae  text  without  other  warning  than  in  the  preface,  the 
authorship  of  the  text  is  capable  of  being  misunderstood  un- 
less   tlie  preface  is  first  read, — a  task  contrary  to  the  common 
hal>i^  of  practitioners  and  students.    The  result  is  that  Pro- 
fcssc>ar  Williston 's  original  work  receives  whatever  acceptance 
*j?    <**STially  given  to  Sir  Frederick  Pollock's  views  -and  Sir 
"^<i>c*rick  Pollock  will  obtain  credit  for  a  great  deal  that  he 
nex^^«"  wrote.    If,  however,  the  members  of  this  intellectual 
c°^>«j-tnership  are  satisfied  with  the  arrangement,  the  rights 
?* .  ****ird  parties  are  probably  not  further  affected  than  by 
:J?^**S:  put  to  the  trouble  of  determining  the  authorship  of 
^^^,^^-«ct  where  authorship  is  material.    As  an  authority  the 
f£T~      ^*r  and  the  annotator  are  probably  of  equal  weight.   Pro- 
S£r^^5r  Williston,  desiring  to  complete  the  unfinished  text  of 
..^^-^^xederick  Pollock's  work,  has  written  pp.  237  to  278,  on 
c^^^X  tracts  for  the  Benefit  of  a  Third  Person  in  the  United 
P    ^-^^";  pp.  333-369,  on  "Repudiation  of  Contracts,"  and 
J2j^<^fcii-88o,  on  "Discharge  of  Contracts."    Whatever  crit- 
infc^*^  might  be  made  from  a  literary  point  of  view  as  to  these 
£ai^r^£ectionst  the  only  one  of  substantial  nature  is  that  in 
at  ^^i^88  *°  *^e  rcac*er  there  should  be  some  notice  given  him 
ot*x         ose  P°mts  where  he  passes  from  the  one  author  to  the 
wHj^T^.    We  believe,  however,  that  the  increased  circulation 
Wij^fc*  in  its  present  form  will  be  given  to  much  of  Professor 
L<*^*  Eton's  work  heretofore  appearing  only  in  the  Harvard 
stvi         Review  fully  compensates  for  any  objections  to  the 
be    i^  or  manner  in  which  that  end  is  accomplished.    It  is  to 
in    J^Kyped  that  the  practitioner  will  not  omit  to  use  this  work 
co*^^*njunction  with  the  very  valuable  collection  of  cases  on 
is   ^^^acts  published  in  1903-4  by  Professor  Williston,  which 
S^o  quite  fully  annotated. 

^fore  passing  from  the  subject  of  the  annotations  and 
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supplements  made  by  Professor  Williston  to  the  work  of  Sir 
Frederick  Pollock,  we  venture  to  hope  that  Professor  Willis- 
t  jn  will  at  some  future  time  publish  an  original  treatise  on 
the  subject.  The  annotation  of  Greenleaf  on  Evidence  by 
Professor  Wigmore' produced  a  patch-work  which  impelled 
the  annotator  to  write  an  independent  treatise.  Unless  a 
similar  result  follows  in  the  case  of  Professor  Williston  we 
shall  certainly  regret  if  as  a  substitute  for  such  a  work  he 
accepted  the  conditional  gift  of  the  notes  of  the  late  Professor 
Wald  and  elected  to  appear  in  his  present  dual  r61e  of  author 
of  part  only  of  the  work  and  annotator  of  all. 

Concerning  the  text  of  Sir  Frederick  Pollock's  book  we  now 
desire  to  make  some  comment. 

It  should  never  be  forgotten  that  Sir  Frederick  was  the  first 
modern  writer  on  Contracts  who  appealed  to  the  Year  Books 
for  light  on  the  origin  of  contractual  theories  of  English  law, 
and  if  his  contributions  to  the  knowledge  of  the  early  history 
of  assumpsit  and  of  consideration  have  not  been  as  valuable 
as  those  of  later  writers  we  must  always  feel  that  he  deserves 
all  the  honor  accorded  to  the  hardy  pioneer. 

Had  not  Sir  Frederick  by  examining  the  Year  Books  shown 
in  his  first  edition  that  some  light  should  be  obtained  from 
them  concerning  the  origin  of  assumpsit,  probably  Mr.  Jus- 
tice Holmes,  Judge  Hare  and  Professor  Ames  would  never 
have  been  stimulated  to  make  those  more  thorough  researches 
into  the  Year  Books  which  fortunately  have  finally  thrown 
some  light  upon  the  origin  of  the  English  bilateral  con- 
tract. 

Sir  Frederick  himself  said  of  Mr.  Justice  Willes  that  from 
Willes  he  "learned  to  taste  the  Year  Books",  and  our  Ameri- 
can scholars  owe  to  Sir  Frederick's  example  at  least  an  in- 
crease of  appetite. 

Students  seeking  an  introduction  to  the  law  of  contracts 
by  the  aid  of  some  text- writer  do  not,  however,  find  this  work 
sufficiently  clear  in  style  and  arrangement  to  cause  them  to 
prefer  Sir  Frederick's  guidance  to  that  of  either  Sir  William 
Anson  or  Professor  Harriman  or  Professor  Lawson.  To  say 
that  the  work  is  designed  for  advanced  students  or  for  active 
practitioners  but  not  for  beginners  is  to  confess  that  the  ele- 
mentary principles  of  contract  are  not  lucidly  stated.  The 
work  is  that  of  the  theorizer,  the  weigher  of  ancient  influences 
and  tendencies,  the  erudite  scholar  learned  in  the  law  of  Ger- 
many and  of  Rome  as  well  as  in  the  law  of  England.  The 
author  is  arguing  upon  evidence  which  he  assumes  his  reader 
has  already  heard  and  digested.  The  reader  too  often  has 
never  heard  or  comprehended  the  evidence,  and  is  conse- 
quently frequently  confused  rather  than  aided.    There  is  in 
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fact  so  much  reference  to  Roman  law,  to  Germanic  law,  to 
the  law  of  Bracton,  to  the  Continental  law,  that  these  refer- 
ences are  of  interest  only  to  a  very  advanced  student  of  con- 
tracts; certainly  of  no  interest  to  the  practitioner;  and  the 
tyro  in  trying  to  swim  with  the  current  is  lost  in  some  medieval 
eddy.  The  style  is  rather  that  of  the  philosophical  speculator 
than  that  of  the  didactic  instructor. 

On  the  subject  of  the  origin  and  development  of  the  doc- 
trine of  Consideration  in  the  action  of  Assumpsit  the  text 
from  the  first  edition  to  the  present  has  always  been  confus- 
ing to  the  beginner,  and  is  still  not  wholly  free  from  obscurity 
to  the  more  experienced  reader.  Thus,  why  did  the  author 
interject  into  the  middle  of  his  account  of  the  formal  con- 
tracts of  English  law — the  specialty,  the  written  contract 
as  required  by  the  statute  of  Frauds,  the  contract  of  record — 
a  discussion  of  the  introduction  of  Assumpsit,  an  action 
brought  only  to  enforce  informal  contracts?  One  explana- 
tion might  be  that  the  author  wished  to  complete  his  narra- 
tive concerning  the  early  writs — Debt  and  Covenant — but 
the  effect  on  the  inexperienced  mind  is  confusing.  Another 
reason  for  the  awkward  arrangement  might  be — probably 
is — that  in  his  first  edition  the  author  did  not  associate 
exclusively  the  action  of  Assumpsit  with  Consideration. 
After  the  chapter  on  formal  contracts  follows  a  chapter  on 
"Consideration." 

In  the  original  edition  the  author  fell  into  the  error  (which 
as  we  shall  hereafter  show  he  has  fully  acknowledged  but  not 
in  the  present  edition)  of  tracing  Consideration  to  the  "causa*9 
of  the  Roman  law.     (First  ed.  p.  149). 

The  author  in  his  first  edition  frankly  admitted  that  "the 
history  of  the  English  doctrine  is  obscure,  at  least  the  present 
writer  has  found  it  so."  (First  ed.  p.  149.)  Our  criticism  is 
designed  to  point  out  that  in  view  of  the  original  confessed 
errors  of  the  author— errors  assuredly  pardonable  in  a  pioneer 
— the  entire  discussion  of  Consideration  ought  to  have  been 
rewritten,  instead  of  the  attempts  to  patch  up  former  defec- 
tive construction  by  taking  off  old  shingles  here  and  there 
and  putting  on  new  ones. 

It  is  to  be  regretted  that  the  American  editor  has  not 
reprinted  in  the  form  of  a  foot-note  or  appendix  Sir  Fred- 
erick's own  statement  of  his  indebtedness  to  two  American 
scholars  for  their  researches  into  the  history  of  Considera- 
tion. The  importance  of  this  note  can  only  be  understood 
by  reading  at  least  a  portion  of  it: 

"  ...  the  action  of  Assumpsit  was  a  special  kind  of  trespass 
on  the  case,  an  action  for  damages  incurred  by  the  plaintiff  through 
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the  defendant's  failure  in  a  duty  voluntarily  "  assuried"  by  him;  and 
one  kind  of  action  on  the  case  which  contriouted  to  the  development 
of  Assumpsit  was  the  action  of  deceit,  founded  expressly  on  the  plain- 
tiff's actual  damage,  incurred  through  the  defendant's  fraud.  .  .  . 
Judge  Hare  in  his  treatise  on  Contracts  and  Mr.  Ames  in  the  Harvard 
Law  Review,  have  insisted  with  much  force  on  this  aspect  of  the 
history.  They  have  been  the  first  to  make  out  an  organic  connection 
between  the  tortious  character  of  Assumpsit  and  the  doctrine  of  Con- 
sideration in  its  early  form. 

On  the  whole  it  would  appear  that  the  quid  mo  quo  of  debt  re* 
mained  in  strictness  what  it  was  before,  but  for  all  practical  purposes 
was  merged  in  the  wider  generalisation  derived  from  Assumpsit;  and 
that  the  "  detriment  to  the  promisee  "  which  is  essential  to  Assump- 
sit was  independently  developed  as  the  criterion  of  a  duty  arising,  m 
its  original  conception,  not  from  a  promise  at  all.  .  .  ."  (Sixth 
London  Ed.  pp.  700-701.) 

Thus  two  American  scholars.  Hare  in  1887  and  Ames  in 
1 888,  after  an  infinite  amount  of  patient  study  of  the  Year 
Books,  discovered  that  the  English  "consideration"  was  not 
the  offspring  of  the  Roman  "causa"  but  that  the  conception 
resulted  from  the  thought  that  if  a  man  promised  to  build  a 
house  for  another  who  promised  to  pay  oq  completion,  the 
builder's  neglect  to  perform  was  such  a  breach  of  good  faith 
that  the  term  deceit  could  as  well  be  applied  to  nonfeasance 
as  to  misfeasance.  The  fact  that  there  was  a  counter -promise 
to  pay  on  completion  saved  the  promise  to  build  from  the 
fate  of  all  gratuitous  undertakings,  but  the  life-giving  element 
was  not  the  reciprocal  promise  but  the  ethical  conception  of 
deceit — not,  however,  deceit  in  its  now  recognized  technical 
meaning.  But  the  author  gives  no  explanation  of  the  sense 
in  which  the  term  "  deceit  was  employed  in  English  con* 
tract  law  when  the  bilateral  contract  was  invented*  Sir 
Frederick  on  another  occasion,  in  the  pages  of  the  Harvard 
Law  Review,  fully  acknowledged  his  indebtedness  to  the  two 
writers  above  mentioned.  In  speaking  of  a  continental 
theory  concerning  an  action  de  dob  on  an  "informal  pact" 
he  observes: 

"  This  offers  a  striking  parallel  to  the  influence  of  the  action  of  de* 
ceit  in  forming  the  English  doctrine  of  Assumpsit,  which  is  now  put 
beyond  question  by  the  researches  of  Judge  Hare  and  Mr.  Ames." 
(Sixth  Harvard  Law  Review,  p.  391 .) 

One  might  fairly  suppose  that  the  intellectual  debt  of  Sir 
Frederick  to  his  two  joint  creditors  in  America  would  have 
been  noted  in  the  Seventh  London  Edition  (which  Professor 
Williston  has  now  annotated)  with  the  same  fulness  in  which 
the  recognition  was  made  in  the  appendix  to  the  Sixth  edi- 
tion. As  a  matter  of  fact  the  present  edition  omits  the  en* 
tire  appendix  on  the  History  of  Consideration;  Judge  Hare's 
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name  or  book  is  never  mentioned  cither  in  the  text  or  notes, 
and  Professor  Ames'  connection  with  the  history  of  Assump- 
sit is  inadequately  stated  in  the  notes.  The  same  chimsy 
plan  of  discussing  Assumpsit  in  one  chapter  together  with 
the  Statute  of  Frauds  while  Consideration  is  treated  in 
another  chapter  is  still  followed.  It  is  true  that  Professor 
Ames  classical  Essay  on  Assumpsit  is  cited  in  the  notes,  but 
no  one  in  examining  those  notes  (p.  192)  would  imagine  that 
Professor  Ames  had  done  more  than  dispel  Sir  Frederick's 
early  misconception  that  "consideration"  was  derived  from 
the  Roman  "causa.'*  In  neither  text  nor  notes  is  Professor 
Ames  credited  with  more  than  making  a  "full  and  careful 
historical  discussion  of  the  whole  subject  which  supersedes 
all  previous  researches."    (p.  155,  note.) 

The  researches  made  and  material  accumulated  by  Ameri- 
can scholars  would  seem  to  demand  more  extended  presenta- 
tion and  recognition  than  is  given  if  the  reader  is  entitled  to 
be  duly  informed  of  the  results  of  modern  scholarship. 

C.  D.  H. 
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Labor. 

Crucial  Issues  in  Labor  Litigation,  Jeremiah  Smith.  The  text  of 
this  paper  is  a  quotation  from  an  editorial  note  in  the  Law  Quarterly 
Review,  which  contained  the  statement,  "We  have  said  here  more 
than  once  that  these  points  will  never  be  cleared  up  till  we  leave  off 
talking  about  conspiracy  and  malice."  Mr.  Smith  does  not  favor 
the  use  of  the  words  "malice"  and  "intent"  as  they  have  been  used, 
believing  that  such  use  has  led  to  confusion  of  thought  and  a  conse- 
quent confusion  in  the  decisions.  He  finds  it  impossible,  however, 
to  avoid  the  use  of  them,  but  he  first  defines  them  explaining  the 
interpretation  which  he  intends  shall  be  given  them  in  his  paper. 
In  this  instalment  of  the  article  Mr.  Smith  considers  the  liability  of 
a  single  man  acting  independently,  or  not  in  concert  with  others. 
He  considers  that  there  have  been  two  views  taken  in  regard  to  the 
liability  of  a  person  for  doing  any  act  which  though  not  in  itself  an 
actionable  tort,  amounts  to  an  interference  with,  or  molestation  of, 
another  person  in  his  trade,  business,  or  employment;  one  view  being 
that  any  interference  of  this  sort  is  a  tort  which  can  seldom  be  justi- 
fied; the  other  that  it  is  no  ground  of  liability.  Mr.  Smith  contends 
that  the  truth  lies  between  these  two  extremes.  "The  plaintiff's 
right  in  such  a  case  is  not  a  specific  right  Of  the  kind  fully  protected 
against  all  interference.  It  is,  however,  included  in  the  broad  general 
right  that  a  man  shall  not  be  intentionally  damaged  by  any  one  un- 
less there  is  a  justification."  The  discussion  is  interesting,  and  the 
"Crucial  issues  are  carefully  presented,  the  presentation  and  dis- 
cussion not,  however,  seeming  to  clear  the  air  very  perceptibly  from 
the  obscurities  which  have  gathered  about  the  subject.  The  paper 
is  to  be  continued,  and  the  next  questions  to  be  discussed  are:  whether 
the  "members  of  a  combination  are  liable  for  causing  damage,  if  a 
single  individual  accomplishing  the  same  result  by  the  same  methods 
would  not  be  liable?  What  constitutes  a  justification?  Whether 
bad  motive  operates  as  a  rebuttal  of  an  otherwise  sufficient  justi- 
fication?" 

Harvard  Law  Review,  February,  pp.  253-279. 


Income  Tax. 

The  Income  Tax  and  the  Constitution.  Edward  B.  Whitney.  After 
an  examination  into  the  opinions — so  far  as  we  may  be  said  to  know 
them — of  the  framers  of  the  Constitution,  at  the  time  when  they  made 
their  division  of  taxation  into  three  classes,  and  also  an  examination 
into  the  decisions  in  the  income  tax  cases,  and  the  Act  of  1895,  Mr- 
Whitney  says,  "If  a  new  law  were  taken  up  for  consideration  upon 
the  merits,  the  first  question  considered  would  be  the  relative  weight 
to  be  given  to  the  various  income  tax  decisions  of  the  past'.  The  Court 
would  be  faced  with  a  problem  which  has  never  faced  it  before;  namely, 
whether  one  series  of  decisions  should  be  given  weight  because  they 
were  unanimous  upon  the  point  involved,  and  because  one  of  them 
was  substantially  contemporaneous  with  the  Constitution  itself,  and 
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wan  enunciated  by  men  who  were  witnesses  as  well  as  judges  as  to  the 
meaning  of  the  words  used  in  that  instrument,  or  whether  another 
decision  should  be  given  greater  weight  because  it  was  later  in  point 
of  time,  and  was  regarded  by  five  out  of  the  nine  judges  then  com- 
prising the  Court  as  distinguishable  from  the  earlier  ones,  or  as  over- 
ruling them. "  Mr.  Whitney  thinks  that  he,  as  one  who  took  part  in 
the  litigation,  would  be  presumptious  in  expressing  a  confident  opinion 
on  the  subject,  and  desires  rather  to  cad  attention  to  the  various 
phases  of  the  case.  He  does,  however,  Venture  to  say  that  the  decision 
in  1895  was  based  upon  a  purely  historical  line  of  reasoning,  "whose 
acceptance  by  the  ultimate  verdict  of  historians  I  think  a  matter  of 
doubt. "  It  ts  made  plain  by  the  further  investigations  of  the  author 
that  he  can  find  no  historical  basis  for  the  decision  of  1895,  and  that 
he  believes  that  the  framers  of  the  Constitution  never  contemplated 
the  possibility  of  such  a  construction  of  their  phrases. 

Harvard  Law  Review,  February,  pp.  280-396. 


Nbgliobncb. 

The  Right  of  Bailees  to  Contract  Aeainst  Liability  for  Negligence. 
Hugh  Evander  Willis.  The  writer  of  this  article  undertakes  to  'trace 
the  progress  of  the  law  of  bailments  through  the  past  and  to  study 
its  present  status,  for  the  purpose  of  prophesying  its  probable  future 
and  discovering  the  direction  it  ought  to  talcs. "  Naturally,  with  so 
much  to  do  in  so  limited  a  space  as  a  magazine  article  allows,  Mr. 
Willis  does  not  himself  go  into  an  examination  of  the  history  of  the 
law  of  bailments  in  the  past;  he  is  satisfied  to  speak  of  the  theories 
that  Justice  Holmes  ana  Professor  Beale  have  deduced  from  their 
own  investigations,  and  to  state  such  and  such  points  are  "now  cer- 
tain." Having  dismissed  history  we  find  ourselves  in  the  present 
day  and  in  the  United  States,  and  ready  to  answer  the  question  pre* 
pounded  in  the  title.  A  paragraph  gives  sufficient  space  for  the  answer, 
"All  liability  for  negligence  may  be  excused."  We  next  find  that 
"the  courts  are  uncertain,"  but  "whatever  uncertainty  there  may 
be  as  to  the  actual  position  of  the  courts,  there  is  no  uncertainty  in 
the  mind  of  the  writer  as  to  what  ought  to  be  their  position."  Mr. 
Willis  declares,  "  I  maintain  that,  on  general  principles,  parties  should 
be  allowed  freedom  of  contract  here,  and  thus  contract  lor  exemption 
from  liability  for  negligence,  if  they  desire."  A  half  page  is  all  that 
Mr.  Willis  finds  necessary  to  devote  to  demolishing  all  arguments 
upon  the  other  side.  As  to  the  "tort  aspect, "  nearly  a  page  is  needed 
to  prove  the  writer's  contention  for  exemption  from  liability,  although 
the  cases  do  not  as  yet  support  him,  but  he  was  to  prophesy  and  he 
now  prophesies  that  they  will  soon  follow  his  opinions,  when  we 
come  to  consider  common  carriers,  inn-keepers,  ana  others  of  the  sort, 
these  interests  are  allowed  to  be  affected  with  a  public  use,  Mr.  Willis 
admits,  but  with  apparent  regret,  "it  seems  to  me  that  it  is  against 

fublic  policy  to  allow  a  common  carrier  to  contract  away  its  liability." 
ut  he  will  not  allow  so  much  in  the  case  of  simple  bailments,  or  even, 
"in  the  case  of  innkeepers  and  other  bailees  affected  with  a  public 
interest. "  Mr.  Willis  might  read  with  interest  the  remarks  of  Dean 
Bigelow  at  the  opening  of  the  Boston  University  Law  School  for  the 
year  1906-7.  in  regard  to  freedom  of  contract,  and  the  results  to  which 
the  prevalent  doctrines  upon  that  question  have  led. 

Harvard  Law  Review.  February,  pp.  997-J". 
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BviDBNCB. 

Evidence  to  Show  Intent.  Ernest  E.  Williams.  This  is  a  discussion 
of  the  rules  of  evidence  in  regard  to  the  proof  of  similar  acts,  and  gives 
a  chronological  outline  of  the  cases  decided  in  England  and  Canada 
upon  this  subject.  No  American  Cases  seem  to  have  been  considered. 
Mr.  Williams  argument  is  intended  to  show  that  the  tendency  of  the 
law,  as  shown  in  the  decisions  examined  is  toward  not  allowing  tech- 
nicalities in  the  law  of  evidence  to  stand  in  the  way  of  proving  facts 
which  go  to  show  the  alleged  intention  of  the  act  charged.  Mr.  Wil- 
liams says,  "  It  is  a  salutary  rule,  essential  to  our  ideas  of  justice  and 
right  judicial  procedure,  and  akin  to,  and  almost  necessarily  flowing 
from,  the  fundamental  principle  of  our  law  that  a  man  is  to  be  ad- 
judged innocent  until  he  be  proved  guilty;  yet  the  course  of  justice 
would  be  seriously  obstructed  if  no  exceptions  were  allowed  to  the 
rule.  And,  after  all,  it  is  the  business  of  our  criminal  courts  to  track 
down  the  guilty  as  well  as  to  shield  the  innocent:  the  positive  action 
of  those  Courts  must  not  be  lost  sight  of  in  our  endeavors  to  pre- 
serve their  negative  functions  from  the  intrusion  of  prejudice." 
Mr.  Williams  further  says,  "Opposition  to  this  development,  how- 
ever, still  exists.  The  judgments  in  R.  v.  Bond  were  not  unanimous; 
lawyers  commenting  on  it  have  declared  emphatically  that  it  is  wrong. 
But  are  not  these  lawyers  resting  on  the  tradition  of  an  old,  rigorous, 
insular  rule,  rather  than  reasoning  out  the  needs  of  justice?  Even 
allowing  that  the  rule  in  its  old  integrity  (or  in  the  rigidity  it  was  at 
one  time  supposed  to  have)  was  in  consonance  with  the  judicial 
procedure  of  an  earlier  day,  is  it  not  well  to  remember,  as  Lord  Cole- 
ridge said  in  Blake  v.  AUnon  Life  Assurance  Co.,  that  the  law  of  evi- 
dence has  in  other  respects  been  widened,  demanding  a  corresponding 
extension  of  the  rule  excluding  evidence  of  similar  acts?  And  since 
Lord  Coleridge  delivered  that  judgment  there  has  been  a  still  further 
extension  in  criminal  procedure  by  the  Act  permitting  a  prisoner 
access  to  the  witness  box.  Former  disabilities,  as  Mr.  Justice  Uarling 
said  in  R.  v.  Bond,  'no  longer  exist,  and,  provided  he  have  due  notice, 
an  accused  person  may  fairly  be  confronted  with  evidence  relevant 
to  the  issue  now  that  he  may  give  his  own  testimony,  although  it 
would  have  been  hard  to  admit  it  when  the  witness  box  was  forbidden 
to  him.'  Certainly,  as  the  samo  learned  judge  contends,  it  is  not 
"admissible  to  strive  for  increase  in  the  technicality  of  our  rules  of 
evidence  so  as  to  narrow  yet  more  the  approaches  to  the  source  of 
justice. " 

Law  Quarterly  Review,  January,  pp.  s8-4** 


Lsgal  Ethics. 


Legal  Ethics.  Henry  Wade  Rogers.  This  is  the  address  made  to 
the  membeis  of  the  graduating  class  of  the  Albany  Law  School,  May 
ti,  1906.  It  forms  a  very  interesting  essay  on  the  lines  so  often  laid 
down  upon  like  occasions,  on  points  that  cannot  be  too  often  empha- 
sized. Some  of  Mr.  Rogers  phrases  which  are  especially  noticeable 
are,  "The  ethical  basis  of  conduct  for  the  lawyer  is  the  same  as  for 
any  other  member  of  society.  That  which  one  cannot  honorably 
do  as  a  man  he  cannot  honorably  do  as  a  lawyer. "  "  If  one  undertakes 
to  tell  you  that  there  is  one  morality  for  the  bar  and  another  for  the 
rest  of  the  world,  be  assured  he  is  a  teacher  of  false  doctrine.  To 
follow  after  him  is  to  go  to  your  own  undoing."    "Among  the  duties 
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which  the  lawyer  owes  the  state  is  that  of  savins;  the  judiciary  from 
becoming  the  spoils  of  party."  "Never  before  smce  the  government 
was  established  has  agitation  against  existing  institutions  been  so 
reckless  and  revolutionary  and  so  general  as  now.  The  duty  of  the 
lawyer  to  the  state  assumes  new  importance  in  the  face  of  the  condi- 
tions which  now  confront  this  nation.  Let  me,  therefore*  commend 
to  your  attention  the  weighty  words  of  a  great  constitutional  lawyer. 
In  his  address  as  president  of  the  American  Bar  Association  m  1804 
the  late  Chief  Justice  Cooky  said:  'What  I  desire  to  impress  at  Una 
time  upon  the  members  of  the  legal  profession  is  that  every  one  of 
them  is  or  should  be,  from  his  very  position  and  from  the  license  whiefc 


to 

.  to 

the  courts  is  not  fully  performed  when  the  fundamental  orcanjzatkai 
of  society  is  assailed  or  threatened,  or  the  laws  defied  or  likely  to  bo 
in  the  community  in  which  he  lives,  as  a  result  of  revolutionary  pur* 
pose,  or  of  ignorance,  or  unreasoning  passion,  unless  he  comes  to  tlm 
front  as  a  supporter  of  settled  institutions  and  of  public  order,  ana 
does  what  he  properly  and  lawfully  can  to  correct  any 
general  or  local,  that  wouk*  in  itself  be  a 


public  danger,  or  be  fikerv 
to  lead  to  disorder  or  unlawful  violence.*  To  tins  eminent  jurist  si 
seemed  a  low  and  very  unworthy  view  of  the  lawyer's  office  to  as- 
sume that  bis  duty  was  simply  to  prosecute  or  defend  in  the  courts 
for  a  compensation  to  be  paid,  and  that  he  owed  no  duty  to  society 
to  expose  false  theories  ana  counteract  public  ignorance  and  inculcate 
respect  for  law  and  courts  and  government  and  the  rights  of  property.*! 
Yale  Law  Journal*  February,  pp.  sts-stsC 


Coobts. 

The  Supreme  Court  of  the  United  States.  George  P.  Costtgan,  Jr. 
When  a  new  judge  for  the  Supreme  Court  is  to  be  appointed  public 
interest  for  the  moment  turns  to  that  court.  It  is  for  this  reason  thai 
Mr  Costigan  has  written  tins  short  sketch  of  the  history,  functions. 
and  method  of  despatching  the  business  of  the  court.  The  earliest 
years  of  the  court  were  chiefly  distinguished  by  an  absence  of  fitigatiosL 
['There  was  so  little  business  that  the  Chief  Justice  varied  lusouties 
by  running  for  governor  of  New  York  m  179s,  by  spending  a  large 
part  of  a  year  negotiating  with  Great  Britain  what  'm  known  as  Jart 
Treaty  of  November  19,  1794,  and  finally  hi  1795  wi£iMd  as  Chssf 
Justice  to  become  goveinut  of  New  York." 

Marshall's  appointment  as  his  successor  was  proper  m  itself,  but 
the  "Mid-ni;ht  appointments"  in  which  BfarshaCwno,  thou**  One* 
Justice,  continued  to  act  as  Secretary  of  State  until  Adams'  termendeoL 
took  part,  were  productive  of  much  mischief,  end  enmities  which  did 
not  end  until  the  death  of  afl  parties  concerned.  This  paper  does  not 
attempt  to  deal  with  the  decisions  of  the  Court,  but  the  author  declares 
that  "the  political  character  acquired  by  the  court  as  a  result  of  those 
decisions  needs  emphasis."  The  right  to  declare  an  laws  null  and  void. 
state  as  wett  as  national  which  it  regards  as  clearly  inconsistent  with 
the  constitution,  it  at  declared  "gives  rise  to  Sm—ffff  political  hv 


The  discredit  cast  upon  the  Supreme  Court  by  the  partisan  votes 
of  the  Hayes-Tilden  contest,  is  noted.  -The  result  was  a  bad  thing 
for  the  Supreme  Court."  Appointments  have  been  on  party  foes, 
but  "the  ermine  tempers  the  man,"  and  the  judges  arenot  oftea 
consciously  partisan.    In  the  changeable  number  of  Sopmme  Court 
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justices  there  is  noted  a  possible  danger.  Whether  or  not  "the  court 
was  packed"  by  Grant  before  the  decision  of  the  Legal  Tender  Cases, 
it  is  possible  that  this  might  be  done  by  a  president  whose  faith  in 
himself  was  greater  than  his  devotion  to  the  Constitution.  The  Presi- 
dent and  Congress  acting  in  unison  could  tie  the  hands  of  the  Supreme 
Court,  and  even,  through  the  addition  of  new  justices  determine  its 
decisions.  It  was  pointed  out  by  Mr.  Bryce  that  "the  incident  of 
the  Legal  Tender  Cases  disclosed  a  weak  point  in  the  constitution 
of  the  Supreme  Court  tribunal  which  may  some  day  prove  fatal  to 
its  usefulness.." 

The  thoroughness  of  the  work  of  the  court  is  commended:  "No 
case  in  the  Supreme  Court  is  ever  referred  to  any  one  justice  or  to 
several  of  the  justices  to  decide  and  report  to  the  others.  Every 
suitor,  however  humble,  is  entitled  to  receive,  and  receives,  the  judg- 
ment of  every  justice  upon  his  case. 

rate  Law  Journal,  February,  pp.  a  59-87*. 


International  Law. 

The  American  Journal  of  International  Law.  A  Quarterly.  The 
appearance  of  a  new  Journal  of  International  Law  in  the  United  States 
is  an  event  of  much  interest.  The  society  which  publishes  the  journal 
was  founded  in  1905*  but  only  effected  a  definite  organization  in  1906. 
The  first  step  was  taken  by  some  of  the  members  of  the  Mohonk  Lake 
Conference  on  International  Arbitration,  who  issued  a  call  to  the 
members  present  at  that  conference.  A  committee  was  appointed 
to  consider  plans  for  a  definite  organization,  and  the  publication  of  a 
journal  exclusively  devoted  to  international  law,  as  the"  organ  of  the 
society.  Friday,  January  6,  1906,  the  constitution  was  adopted, 
and  a  prospectus  issued.  A  committee  was  appointed  to  arrange 
for  the  issue  of  a  periodical,  and  the  American  Journal  of  International 
Law,  now  issued  in  two  parts  is  the  result.  The  .editor  declares  that 
the  object  of  the  society  is,  "to  foster  the  study  of  international  law 
and  promote  the  establishment  of  international  relations  on  the  basis 
of  law  and  justice.  This  is  the  one  aim  and  purpose."  This  first 
issue  aims  to  cover  the  year  1906,  and  is,  therefore,  very  large,  con- 
taining a  quantity  of  very  valuable  matter.  The  editors  do  not 
promise  so  large  an  issue  every  quarter,  but  propose  that  the  space 
devoted  to  leading  articles  shall  remain  approximately  the  same. 
A  mere  mention  of  the  titles  and  authors  of  the  leading  articles  in 
this  issue  will  indicate  the  great  value  and  interest  of  the  publication. 

International  Responsibility  to  Corporate  Bodies  for  Lives  Lost  by 
Outlawry.    John  W.  Poster. 

International  Law:  its  Present  and  Future.    John  Bassett  Moore. 

Doctor  Francis  Lieber's  Instructions  for  the  Government  of  Annies 
in  the  Field.    George  B.  Davis. 

Calve  and  Drago  Doctrines.    Amos  S.  Hershey. 

Insurgency  and  International  Maritime  Law.  George  Grafton 
Wilson. 

Doctrine  of  Continuous  Voyages.    Charles  Burke  Elliott. 

Notes  on  Sovereignty  in  a  State.    Robert  Lansing. 

The  editorial  comment  is  very  full;  there  is  a  valuable  chronicle 
of  international  events;  an  excellent  digest  of  cases  involving  Questions 
of  international  law;  book  reviews  by  the  editors,  and  a  supplemental 
volurre  of  eighty-five  pages,  containing  official  documents.  It  is 
difficult  to  conceive  of  a  periodical  of  this  nature  which  would  be  an 
improvement  upon  this  issue  in  the  matter  presented  or  in  the  form 
of  presentation. 
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EXECUTIVE  JUSTICE. 

44 There  is  no  liberty/9  says  Montesquieu,  "if  the  powm 
of  judging  is  not  separated  from  the  legislative  powct 
and  from  the  executive  power.     If  it  «ne  joined  to 
the  legislative  power,  the  power  over  the  life  and  the 
liberty  of  citizens  would  be  arbitrary;  for  the  judge 
would  be  legislator.    If  it  were  joined  to  the  executive 
power,  the  judge  might  have  the  force  of  an  oppressor"1 
Hitherto  the  development  of  our  legal  system  has  con- 
formed steadily  to  this  notion.    In  the  sixteenth  and 
seventeenth  centuries  it  was  settled  that  the  crown  ruled 
under  "  God  and  the  law "  and  that  causes  which  concern 
the  life  or  inheritance  or  goods  or  fortunes  of  the  subject 
were  not  to  be  decided  by  the  natural  reason  of  the  execu- 
tive "but  by  the  artificial  reason  and  judgment  of  law."* 
Legislative  justice  lingered  longer  in  legislative  divorces, 
acts  of  attainder  and  of  pains  and  penalties,  and  private 
acts  of  parliament  or  of  legislatures,  creating  special 
rules  for  particular  cases  or  individuals,  or  affording 
special  relief.    But  the  nineteenth  century  saw  the  end 
of  almost  all  of  such  legislation.    Legation  divorces 
were  known  in  New  York  after  the  Revolution/  and  in 

■Esprit  des  Lot*,  fir.  XI,  c  VI.    "Libert?  can  hare  nothing  to  fear 
from  the  judiciary  alone,  but  would  hare  ererrthtng  to  fear  from 
the  union  with  either  of  the  other  departmental  Pedenujat.  No.  yS. 
•Conference  between  the  King  and  the  Judge*,  it  Rep*  **. 
jaKent,  Commentaries,  97. 

CopyHtfct,  »W7.  by  1.  B.  liwwur  1  Cowm   AS  ft***  faawvafl. 
10  W 
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Pennsylvania/  Maryland/  and  Connecticut6  in  the  nine- 
teenth century.  And  so  late  as  1887  the  dissolution  of 
a  particular  marriage  was  held  a  rightful  subject  of 
legislation  by  a  territory  of  the  United  States/  Such 
divorces,  however,  came  to  an  end  in  England  in  1856 
and  are  now  precluded  by  constitutional  provisions  in 
the  several  United  States.  Acts  of  attainder  and  bills 
of  pains  and  penalties  were  not  uncommon  in  America 
during  and  after  the  Revolution.1  But  the  federal  con- 
stitution put  an  end  to  them  in  America,  and  English 
writers  of  the  eighteenth  century  regarded  them  as 
vicious  in  principle  and  substantially  obsolete/  The 
abortive  bill  of  pains  and  penalties  brought  against 
Queen  Caroline  is  probably  the  last  of  its  kind.  Ad- 
justment of  claims  against  the  State  by  legislative  as- 
semblies still  disgraces  the  public  law  of  many  common- 
wealths. In  England  however,  by  virtue  of  statutes, 
claims  against  the  crown,  after  a  formal  petition  of 
right  and  fiat,  take  the  ordinary  course  of  judicial  pro- 
ceedings.10 And  the  federal  government  as  well  as  an 
increasing  number  of  the  states,  by  providing  courts  of 
claims,  have  put  justice  between  State  and  citizen  on  a 
footing  of  law  rather  than  of  politics. 

The  obsolescence  of  legislative  justice  apparently  com- 
pleted the  legal  structure  founded  by  fourteenth  century 
judges/1  built  up  so  laboriously  by  Coke,  and  fixed  in 
American  institutions  by  the  federal  constitution  and  the 
Fourteenth  Amendment.  We  had  achieved  in  very  truth 
a  rechstat.  Our  government  was  one  of  laws  and  not  of 
men.  Administration  had  become  "only  a  very  sob- 
ordinate  agency  in  the  whole  process  of  government."1* 

tCroniu  v.  Cronis*,  54  Pa.  St.  soo. 
wCtam  v.  Msfinnis.    1  Gill  &  J.  474. 
•Starr  v.  Psast,  S  Cons.  541. 
iMaynatd  v.  Hilt,  1*5  U.  6. 190. 

•Thompson  v.  Coir,  5  N.  H.  «it  Coofsr  ▼.  Tolfoir,  4  n*8. 14,  Sltft 
▼.  Kant,  s  Johns  Cm.  936,  Jackson  v.  Sands,  s  Johns  Css.  S67. 
tsWooddesson,  Ledum,  36s  et  seq. 

*•«  Anson*  Law  and  Custom  of  the  Constitution  (s  Ed.)  475. 
■>e.g.  Y.  B.  Mich,    is  Bdw.  3.  No.  tj. 
■•Amos,  Science  of  Lorn,  397. 
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Complete  elimination  of  the  personal  equation  in  all 
matters  affecting  the  life,  liberty,  property,  or  fortune 
of  the  citizen  seemed  to  have  been  attained.  Nothing  is 
so  characteristic  of  American  public  law  of  the  nineteenth 
century  as  the  completeness  with  which  executive  action 
is  tied  down  by  legal  liability  and  judicial  review.  The 
tendency  was  strong  to  commit  matters  of  unquestioned 
executive  character  to  the  courts,  and  no  small  number 
of  statutes  had  to  be  rejected  for  such  violations  of  the 
constitutional  separation  of  governmental  powers.  But 
the  paralysis  of  administration  produced  by  our  Ameri- 
can exaggeration  of  the  common-law  doctrine  of  su- 
premacy of  law  has  brought  about  a  reaction.  And 
that  reaction,  just  as  the  last  remnants  of  legislative 
justice  are  disappearing,  has  brought  back  the  long 
obsolete  executive  justice  and  is  making  it  an  ordinary 
feature  of  our  government. 

Contemporary  legislation  shows  clearly  enough  that 
the  recrudescence  of  executive  justice  is  gaining 
strength  continually  and  is  yet  far  from  its  end.  Prom 
fifteen  to  twenty  statutes  giving  wide  powers  of  dealing 
with  the  liberty  or  property  of  citizens  to  executive 
boards,  to  be  exercised  summarily,  or  upon  such  hear- 
ing as  comports  with  lay  notions  of  fair  play,  may  be 
seen  enumerated  in  the  reviews  of  current  legislation  in 
each  of  the  last  ten  reports  of  the  American  Bar  Associa- 
tion. The  report  for  1904  enumerates  nineteen  of  them. 
The  report  for  1905  shows  at  least  eighteen.  Nor  is  the 
legislature  alone  in  bringing  back  this  extra-legal — if  not 
anti-legal— element  to  our  public  law.  A  brief  review 
of  the  course  of  judicial  decision  for  the  past  fifty  years 
will  show  that  the  judiciary  has  begun  to  fall  into  line, 
and  that  powers  which  fifty  years  ago  would,  have  been 
held  purely  judicial  and  jealously  guarded  from  executive 
exercise  are  now  decided  to  be  administrative  only  and 
are  cheerfully  conceded  to  boards  and  commissions. 

As  yet,  the  judicial  acquiescence  in  the  revival  of 
executive  justice  is  a  tendency  only.  The  courts  are 
not  agreed;  some  courts  hesitate,  while  some  are  willing 
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to  give  up  everything  but  formal  actions  at  law  and  suits 
in  equity.1*  The  tendency,  however,  is  well  marked. 
In  general,  the  cases  prior  to  1880  tend  to  hold  all  matters 
involving  a  hearing  and  determination,  whereby  the 
liberty,  property  or  fortune  of  the  citizen  may  be  affected, 
to  be  judicial  and  not  capable  of  exercise  by  executive 
functionaries.  Since  1880,  the  cases,  at  first  requiring 
an  appeal  or  a  possibility  of  judicial  review,  but  later 
beginning  to  cast  off  even  that  remnant  of  judicial  con- 
trol, tend  strongly  to  hold  every  sort  of  power  that  does 
not  involve  directly  an  adjudication  of  a  controversy 
between  citizen  and  citizen — and  in  the  case  of  disputes 
over  water-rights  and  election-contests  some  which  do — 
to  be  administrative  in  character  and  a  legitimate  matter 
for  executive  boards  and  commissions. 

Perhaps  the  beginning  of  judicial  acquiescence  in  a 
departure  from  the  common-law  jealousy  of  arbitrary 
executive  action  is  coincident  with  the  general  intro- 
duction of  an  elective  judiciary.  Certainly  the  sub- 
missiveness  of  elected  judges  under  legislative  encroach- 
ments upon  the  judicial  department  has  been  well  marked. 
After  pleading  and  practice  had  been  developed  by 
judicial  decisions  and  rules  of  court  for  centuries,  Ameri- 
can courts  tamely  submitted  to  legislation  prescribing 
in  minutest,  detail  every  step  in  procedure.  With  one 
or  two  solitary  protests*4  our  appellate  courts  have 
acquiesced  in  legislation  prescribing  how  and  when  they 
shall  write  opinions  and  give  reasons  for  their  decisions. 
Even  more,  the  trial  judges  in  a  majority  of  our  common- 
wealths have  been  shorn  of  their  just  powers  of  advising 
the  jury  and  have  been  reduced  to  mere  umpires,  in  the 
interest  of  unfettered  forensic  display;  and  no  protest 
has  been  heard.11  But  we  are  concerned  here  only  with 
statutes  involving  the  line  between  judicial  power  and 
executive  power;    with  cases  in  which  constitutional 

tsStaU  v.  Thome  (1901)  11a  Wis.  8i,  87  N.  W.  797. 
^Houston  v.  Williams  (1859)  13  Cat.  94,  Ex  part*  Griffith  (xSSS) 
1x8  Ind.  83. 
<sSee  paper  of  Mr.  Justice  Brown,  Rep.  Am.  Bar  Assn.  1889.  S73. 
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provisions  for  separation  of  powers  and  committing 
judicial  functions  exclusively  to  the  courts  have  been 
under  consideration. 

Irrigation  statutes  afford  an  excellent  example.  Dis- 
putes over  water-rights,  where  the  conflicting  claims  of 
numerous  appropriators,  who  had  often  "appropriated'9 
many  times  over  the  maximum  flow  of  the  stream, 
threatened  to  give  rise  to  multiplicity  of  suits,  were  first 
taken  in  hand  by  equity.  The  suit  to  "adjudicate  a 
stream"  became  a  familiar  proceeding.16  Later  the 
matter  was  taken  in  hand  by  legislatures  and  statutes 
were  enacted  whereby  the  power  to  determine  the  nature, 
priority  and  effect  of  the  several  appropriations  and  to 
apportion  the  stream  was  given  to  a  state  engineer,  or 
a  state  board  of  irrigation  or  a  state  board  of  control." 
In  1870,  a  statute  of  this  character  was  held  unconstitu- 
tional on  the  ground  that  the  power  conferred  was 
judicial1*.  To-day,  the  courts  are  agreed  that  the  power 
is  not  judicial  and  such  statutes  are  upheld.*9  Again 
the  older  decisions  were  reluctant  to  concede  to  execu- 
tive boards  any  power  of  hearing  and  determining  charges 
against  public  officers  and  of  removing  them  after  such 
hearing/0  At  least  one  recent  authority  shows  the  same 
tendency."  But  the  recent  cases  have  settled  that  this 
power  of  removal  after  investigation  may  be  given  to 

**Frey  v.  Lawden,  70  Cal.  550,  ix  Pac.  838,  Long,  Irrigation,  Sec. 
95- 

*r"The  legislature,  finding  the  ordinary  processes  of  law  and  the 
actions  then  known  to  the  courts  too  expensive  and  also  inadequate 
to  meet  the  novel  conditions  incident  to  the  appropriation  of  water, 
enacted  a  statute  which  .  .  .  furnishes  an  elaborate  system  of  pro- 
cedure for  the  settlement  of  all  questions  of  priority  of  appropriation 
of  water."    Long,  Irrigation,  Sec.  99. 

f  Thorp  v.  Woobnon,  1  Mont.  x68. 

fFarm  Inv.  Co.  v.  Carpenter.  (1900)  9  Wyo.  xxo,  61  Pac  act, 
Crawford,  v.  Hathaway  (1003)  67  Nebr.  335,  03  N.  W.  781,  Boise  Cuy 
Irrigation  &  Land  Co.  v.  Stewart  (1904)  10  Idaho,  38,  77  Pac.  15,  391. 
"They  are  in  the  nature  of  police  regulations  to  secure  the  orderly 
distribution  of  water  for  irrigation  purposes."  Farmers'  High  Line 
Canal  &  Reservoir  v  Soutkworth,  13  Col.  111,  si  Pac.  toaS. 

••Petice  ComnCrs  v.  Pritchard  (1873)  36  N-  J- L-  »•*#  Stale  v. 
Towne  (1869)  ax  La.  Ann.  490. 

•*Arhle  v.  Board  of  ComnCrs  (189s)  4«  W.  Va.  47*,  S3  8.  B.  804. 
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executive  officers  or  boards."  Power  to  determine  who 
had  the  right  to  vote,"  or  to  try  election  contests,94  was 
formerly  held  to  be  judicial.  To-day  it  is  settled  that 
executive  officers,  without  any  appeal  to  the  courts, 
may  determine  conclusively  who  are  and  who  are  not 
citizens."  Election  contests  may  now  be  determined 
by  administrative  boards.'6  It  has  been  decided  that 
a  Secretary  of  State  may  hear  and  determine  a  county- 
seat  election  contest,97  that  executive  officers  may  be 
empowered  to  pass  conclusively  upon  disputes  as  to 
nominations  for  public  office,91  and  that  a  canvassing 
board  may  be  empowered  to  determine  the  cause  of  with- 
holding of  returns  not  received  and  if  they  think  it  due 
to  an  intent  to  defeat  the  will  of  the  electors,  proceed 
to  canvass  those  received."  As  late  as  1883,  a  statute 
giving  a  board  of  county  commissioners  power  to  hear 
and  determine  complaints  against  holders  of  licenses  and 
to  revoke  licenses  accordingly,  was  held  bad  as  giving 
judicial  power  to  executive  functionaries.*0  Such  power 
is  now  regarded  as  administrative  only.*'  Few  things 
are  more  clearly  judicial  or  more  jealously  limited  by  the 
courts  than  the  power  to  punish  contempts.  Accordingly, 
legislative  attempts  to  confer  this  power  on  county  at- 
torneys,*9 tax  commissioners'9  and  common  councils,*4 


"Donahue  v.  Will  County  (1SS1)  100  in.  94.  Stat*  v.  OUson  (1SS3) 
t  k  Neb.  347.  xS  N.  W,  45,  Stat*  v.  Hawkins  (1886) 144  Ohio  St.  98,  $ 
N.  B.  a*3,  Full**  v.  Ellis  (1893)  08  Mich.  96,  57  N.  W.  33,  Camera*  v. 
Parker  (1894)  *  Okla.  277.  88  Vac.  14,  Gubert  ▼.  Board  of  PoUea 
ComnCrs  (1S95)  ri  Utah,  378,  40  Pac  284,  Stato  ▼.  Common  Coun- 
cil (1895)  90  Wis,  6 17.  64  N.  W.  304,  Gibbs  v.  LouisvQU  (1896)  99 
Ky.  490  36,  S   W.  5*4. 

•tBurkctt  v,  MtCarty  (1S74)  10  Bush  (Ky.)  378. 

**Ston*  v,  Elkinj  (1864)  94  C*L  ia<. 

•si/.  S.  v.Ju  Toy*  '9*  <7.S.  a$3.  V.  S.  t.  Sing  Tuck,  194  U.  8.  x6i, 
htm  Moon  Sing,  v.  U.  5.  158  U.  S.  53S. 

•*Andr*L>j  v.  jndg*  of  Probate  (1889)  74  Mich.  178,44  N.  W.  9*3 

•iBowcn  v+  Clifton  (1898)  105] pa.  159,  31  8.  B.  147. 

•*AUen  v.  Burrow  (V904)  60  Kan.  81a,  77  Pac  555.     . 

•9F*ek  v.  BtevmingdaU  T.  P.  (1890)  8t  Mich.  393,  47  N.  W.  37. 

f State  v.  Brown,  19  Pla.  563. 

f  Hartford  Fire  Ins.  Co.  v.  Raymond  (xSSS)  70  Mich.  485,  38  N. 
W.  474. 

fin  re  Sims  (1804)  54  Kan.  1,  37  Pac  135. 

stEx  parte  Dott  (1870}  Fed.  Cat.  No.  3,  968,  Laneenbnrg  t.  Decker 
(189a)  X31  Ind.  471,  31  N.  B.  190. 

fin  re  Wkiuomb  (1876)  iao  Maa*.  118. 
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have  been  thwarted  by  the  courts.  Yet  a  preponderance 
of  authority  concedes  that  such  power  may  be  given  to 
a  notary  public, "  which  is  surely  no  mean  entering  wedge/ 
Recent  decisions  tell  us  that  power  conferred  upon  a 
state  board  of  land  commissioners  to  caned  leases  of 
state  lands  for  fraud  in  procuring  them  is  not  judicial;** 
that  the  decision  of  an  executive  officer  refusing  to  issue 
a  patent  to  state  lands  is  not  judicial ;"  and  that  examin- 
ers who  pass  on  one's  right  to  practice  a  profession  for 
which  he  has  trained  himself  do  not  act  judicially .*• 
How  far  the  exercise  of  wide  powers  of  determining 
title  to  land  under  land-registration  statutes  is  judicial, 
courts  are  not  agreed."  How  far  the  power  to  transfer 
inmates  of  a  reformatory  to  a  penitentiary,  for  mistake 
as  to  age,  incorrigibility,  or  lite  cause,  is  judicial,  is  a 
matter  of  dispute.40  Nor  are  the  courts  insisting,  as 
formerly,  upon  provision  for  judicial  review.  A  statute 
making  the  decision  of  a  commissioner  of  navigation 
final  on  all  questions  of  collection  of  tonnage  tax  and  of 
refunding  tonnage  tax  erroneously  or  illegally  collected 
has  been  upheld. ««  An  administrative  officer  maybe 
authorized  to  determine  finally  and  conclusively  not 
only  whether  an  alien  has  or  has  not  sufficient  property 
to  enter  the  United  States,48  but  even  whether  a  person, 
who  claims  to  be  a  citizen  and  as  such  to  have  the  right 

ttDeComp  t.  Archibald  (1893)  30  Ohio  St.  6iSv  35  N.  B.  1056, 
Dogge  v.  Stat*  (X&87)  91  Neb.  979.  31  N.  W.  999.  Contra,  Bums  t. 
Superior  Court  (1903)  140  Cat  iv  73  Pac  $97. 

^American  Sulphur  &  Miu.  Co.  ▼.  Brennan  (1905,  CoL  App.)  79 
Pac  750. 

•tStato  t.  Timme  (1SS4)  *©  Wit.  344*  18  N.  W.  S37. 

*E%  paru  WhkUy  (1904)  144  Cat  167,  77  Pac  879,  In  rt  Inman 
(1902)  8  Idaho,  398,  69  Pac.  iao,  Stato  v.  Hathaway,  (1899)  115  Mo. 
36,'  si  8.  W.  ioSi. 

teTyler  v.  Judges  of  Registration  (1900)  17s  Ma**.  71,  $5  N.  B.  Sit, 
People  ▼.  Stmon  (1898)  176  IlL  165,  59  N.  B.  910,  State  v.  GuUberi 
(i«97)  5*  Ohio  St.  57$.  47  N.  B.  $51. 

««Such  power  is  held  judicial  and  statute*  conferring  it  upon  ex- 
ecutive functionaries  ate  held  bad  in  People  t.  Mattory  195,  in.  58s, 
6*  N.  B.  <o8»  In  re  Dumford,  7  Kan.  App.  89,  53  Pac  9s.  Contra, 
Jure  Linden,  us  Wis.  593,  88  N.  W.  645. 

**North  Gorman  Uoyd  5.  S.  Co.  v.  Hodden  (1890)  43  Fed.  17. 

»Lem  Moon  Sing,  v.  U.  5. 158  U.  8.  538. 
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to  enter  the  United  States,  is  or  is  not  a  citizen.4*  The 
review  of  assessments  and  equalization  may  be  left 
finally  to  a  purely  administrative  board.44  A  statute 
may  confer  wide  and  summary  powers  of  dealing  with 
property  to  a  board  of  health  without  providing  for  any 
appeal/' 

It  is  instructive  to  set  over  against  the  foregoing  de- 
cisions the  claim  made  by  Coke  for  the  court  of  King's 
Bench: 

"This  court  hath  not  only  jurisdiction  to  correct  errors  in  judiciafl 
proceedings,  but  other  errors  and  misdemeanors  extra-judidau  tend- 
ing to  the  breach  of  the  peace  or  oppression  of  the  subjects,  or  raising 
of  faction,  controversy,  debate,  or  any  other  manner  of  misgovern- 
ment;  so  that  no  wrong  or  injury,  either  publick  or  private,  can  be 
done,  but  that  this  shall  be  reformed  or  punished  in  one  court  or  other 
by  due  course  of  law.  "4* 

The  new  point  of  view  is  well  expressed  in  these  words: 

"The  administration  of  justice,  properly  so  called,  involves  two 
parties,  the  party  plaintiff  and  the  party  defendant,  a  wrong  com* 
plained  of  by  the  former  as  done  by  the  latter,  and  a  remedy  by  way 
of  redress  or  punishment  applied  to  such  wrong.  Judicial  proceedings 
which  do  not  possess  these  characteristics,  however  closely  in  point 
of  form  they  may  approach  to  those  which  do,  are  essentially  different 
from  the  administration  of  justice,  "o 

To  what  are  we  to  attribute  this  radical  change  of 
front?  How  are  we  to  explain  the  tendency,  judicial 
as  well  as  legislative,  to  rely  upon  boards  and  commis- 
sions, to  forego  judicial  control  over  arbitrary  executive 
action,  and  to  give  free  rein  to  summary  administrative 
powers?  Partly,  no  doubt,  the  increasing  complexity 
of  life  and  minute  division  of  labor  must  be  blamed. 
Yet  this  complexity  and  this  division  of  labor  de- 
veloped for  generations  in  which  the  common-law 
jealousy  of  administration  was  dominant.  Rather,  it 
seems  to  me,  must  we  see  in  this  recrudescence  of  execu- 
tive justice  one  of  those  reversions  to  justice  without 
law  which  are  perennial  in  legal  history  and  serve,  when- 

4sl7.  5.  ▼.  Ju  Toy%  19S  U.  S..953. 

4AStoU  v.  Thorn*  (1901)  xis  Wis.  Si,  S7  N.  W.  797. 

4iBrcwn  y.  Nanagameti  (1899)  ax  R.  I.  503,  44  Atl.  939. 

4*4  Inst.  71. 

4?Salmond,  First  Principles  of  Jurisprudence  (1893)  7$. 
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ever  a  legal  system  fails  for  the  time  being  to  fulfil  its 
purpose,  to  infuse  into  it  enough  of  current  morality  to 
preserve  its  life. 

Equity,  both  at  Rome  and  in  England,  was  originally 
executive  justice.  It  was  a  reversion  to  justice  without 
law.  The  praetor  interposing  by  virtue  of  his  imperium,4* 
the  emperor  enforcing  fideicommissa,  "having  been  moved 
several  times  by  favor  of  particular  persons/'4*  the 
Frankish  king  deciding,  not  according  to  law  but  secun- 
dum cequitatetn  for  those  whom  he  had  taken  under  his 
special  protection,90  and  the  Chancellor  granting  relief 
44  of  alms  and  charitie,9'SI  acted  without  rule  in  accord- 
ance with  general  notions  of  fair  play  and  sympathy 
for  the  weaker  party.  The  law  was  not  fulfilling  its 
end;  it  was  not  adjusting  the  relations  of  individuals 
with  each  other  so  as  to  accord  with  the  moral  sense  of 
the  community.  Hence  praetor  or  emperor  or  king  or 
chancellor  administered  justice  for  a  season  without  law 
till  a  new  and  more  liberal  system  of  rules  developed. 
The  executive  justice  of  to-day  is  essentially  of  the  same 
nature.  It  is  an  attempt  to  adjust  the  relations  of 
individuals  with  each  other  and  with  the  State  summarily, 
according  to  the  notions  of  an  executive  officer  for  the 
time  being  as  to  what  the  public  interest  and  a  square 
deal  demand,  unincumbered  by  rules.  The  fact  that 
it  is  justice  without  law  is  what  commends  it  to  a  busy 
and  a  strenuous  age.  Hence  we  must  attribute  the 
popularity  of  executive  justice  chiefly,  if  not  wholly, 
to  defects  in  our  present  legal  system;  to  the  archaic 
organization  of  our  courts,  to  cumbrous,  ineffective  and 
unbusinesslike  procedure,  and  to  the  waste  of  time  and 
money  in  the  mere  etiquette  of  justice  which  for  historical 
reasons  disfigures  American  practice.  Executive  justice 
is  an  evil.  It  has  always  been  and  it  always  will  be  crude 
and  as  variable  as  the  personalities  of  officials.    No  one 

♦•Cicero,  In  Uerrem,  1,  45*  4*. 
«Inst.  II,  sjt  1. 

J«Goodwin,  The  Equity  of  the  King's  Court  before  the  Reign  of 
Edward  I,  it. 
nD'odd  v.  Browning,  Calendars  of  Proceedings  in  Chancery,  I,  13. 
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who  attempts  to  decide  each  case  pro  re  nata  will  be 
able  to  show  that  "constans  et  perpetua  voluntas  suum 
cuique  tribuens"  which  is  justice.  Nothing  but  rule  and 
principle,  steadfastly  adhered  to,  can  stand  between  the 
citizen  and  official  incompetency,  caprice,  or  corruption. 
Time  has  always  imposed  a  legal  yoke  upon  executive 
justice  and  incorporated  its  results  into  law.  But  any 
justice  is  better  than  injustice.  The  only  way  to  check 
the  onward  march  of  executive  justice  is  to  improve  the 
output  of  judicial  justice  till  the  adjustment  of  human 
relations  by  our  courts  is  brought  into  thorough  accord 
with  the  moral  sense  of  the  public  at  large.** 

Legislatures  are  pouring  out  an  ever-increasing  volume 
of  laws.  The  old  judicial  machinery  has  been  found 
inadequate  to  enforce  them.  But  they  touch  the  most 
vital  interests  of  the  community,  and  it  demands  enforce- 
ment. Hence  the  executive  is  turned  to.  Summary 
administrative  action  becomes  the  fashion.  An  elective 
judiciary,  sensitive  to  the  public  will,  blithely  yields  up 
its  prerogatives,  and  the  return  to  a  government  of 
men  is  achieved.  If  we  are  to  be  spared  a  return  to 
oriental  justice,  if  we  are  to  preserve  the  common-law 
doctrine  of  supremacy  of  law,  the  profession  and  the 
courts  must  take  up  vigorously  and  fearlessly  the  problem 
of  to-day — how  to  administer  the  law  to  meet  the  demands 
of  the  world  that  is.  "Covenants  without  the  sword," 
says  Hobbes,  "  avail  nothing/'"  if  the  courts  cannot 
wield  the  sword  of  justice  effectively,  some  other  agency 
will  inevitably  take  it  up. 
Roscoe  Pound. 

s»"The  decisive  reason  for  such  specialization  (i.e.  the  separation 
of  powers)  is  not  the  practical  security  of  civil  liberty,  but  the  organic 
reason  that  every  function  will  be  better  fulfilled  if  its  organ  is  spe- 
cially directed  to  this  particular  end,  than  if  quite  different  functione 
are  assigned  to  the  same  organ."  Bluntschili,  Allgexneine  Statslehre, 
Blc  VlfChap.  7.  Hence  if  such  organ  fails  to  perform  its  functions) 
in  any  respect,  the  practical  ground  for  the  separation  of  powers 
ceases  to  operate. 

MLeviathan,  Cap,  XIV. 


PURCHASER    AT    SHERIFF'S    SALE:    WHEN    A 

TRUSTEE. 

ORAL  PROMISE  BY  PURCHASER  OP  REAL  ESTATE  AT 
SHERIPP'S  SALE  TO  HOLD  POR  THE  BENEP1T  OP  THE 
EXECUTION  DEBTOR  OR  OTHER  PERSON  HAVING  AN 
INTEREST  IN  THE  ESTATE:  WHEN  ENFORCEABLE 
IN   PENNSYLVANIA. 

In  Hill,  "On  Trustees,"  Bispham's  Edition,  page  222, 
it  is  said  that  a  court  of  equity  will  interfere  in  cases  of 
fraud,  to  administer  justice  in  favor  of  innocent  persons 
who  have  suffered  by  it  without  any  fault  on  their  side, 
and  further,  that  the  court  has  never  ventured  to  lay 
down  any  rule  as  to  what  shall  constitute  fraud,  for  if 
it  were  to  do  so,  the  jurisdiction  would  be  cramped  by 
new  schemes  which  the  fertility  of  man's  invention  would 
contrive. 

There  ate,  however,  a  number  of  different  classes  of 
cases  which  have  arisen  frequently  enough  in  practice 
to  furnish  material  for  a  more  careful  analysis  of  the 
exact  nature  and  extent  of  the  jurisdiction  exercised. 

It  is  the  purpose  of  this  paper  to  discuss  the  principles 
involved  in  the  class  of  cases  outlined  in  the  title,  and  to 
ascertain  how  far  the  statute  of  frauds  is  available  as  a 
defence  to  a  purchaser  who  declines  to  fulfill  the  terms 
of  his  promise. 

In  this  discussion,  for  the  sake  of  brevity,  the  letter 
A  will  represent  the  person  having  an  interest  as  execution 
debtor,  or  otherwise,  in  the  property  about  to  be  sold, 
and  the  letter  B  will  indicate  the  purchaser  at  the  sale. 

The  facts  in  the  case  of  Pebbles  v.  Reading,  8S.&R. 
484  (1822),  furnish  a  convenient  text  upon  which  to 
hinge  the  discussion.  In  that  case,  the  land  of  A,  being 
about  to  be  sold,  B,  a  stranger,  orally  agreed  with  him 
to  buy  the  property  at  the  sale,  and  reconvey  upon  pay- 
ment of  the  purchase  money  and  interest.  At  the  sale 
B  bought  for  $170  land  worth  $750.    Soon  after  the  sale 
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A  moved  out,  and  B  moved  in,  and  then  B  sold  the 
property  to  X,  against  whom  A  brought  an  action  of 
ejectment.  It  did  not  appear  in  the  case  whether  anyone 
was  deterred  from  bidding  at  the  sale  because  of  B9s 
presence,  or  what  reliance,  if  any,  A  placed  on  B's  promise. 
The  verdict  was  for  A  in  the  court  below,  and  on  appeal 
it  was  said  that  the  declaration  of  B  was  an  oral  trust 
which  A  was  entitled  to  prove,  and  upon  which  he  could 
maintain  his  action  of  ejectment.  The  case  went  off  on 
the  ground  that  X  was  a  purchaser  for  value  without 
notice,  and  on  the  question  of  the  plaintiffs  laches.  It 
is  true  that  the  Act  of  1856  was  not  then  in  force,  and  that 
the  Supreme  Court  had  abandoned  its  former  doctrine, — 
that  the  Act  of  March  21,  1772,  1  Sm.  L.  389,  Sec.  it 
applied  to  oral  trusts.  The  case  is  useful,  however,  as 
illustrating  the  real  relation  of  the  parties,  of  which  the 
Supreme  Court  somewhat  lost  sight  when  it  came  to 
consider  the  effect  of  the  Act  of  1856.  It  is  believed, 
however,  that  this  case  represents  the  law  in  Pennsyl- 
vania to-day,  with  one  qualification  hereafter  to  be  noted ; 
that  is,  that  A  must  have  relied  in  some  way  on  B's 
promise. 

A  brief  analysis  of  the  relation  of  the  parties  will  not 
be  out  of  order.  It  is  to  the  interest  of  A  that  the  property 
bring  its  full  value,  as  any  overplus,  after  satisfying  all 
claims,  will  belong  to  him,  according  to  the  nature  of 
his  interest,  and  if  no  overplus,  he  will  be  benefited  in  so 
far  as  the  proceeds  are  sufficient  partially  to  satisfy  the 
claims. 

B  promises  A  that  if  he  should  buy  the  property  in  he 
will  hold  it  for  him,  and  allow  him  to  redeem  upon  the 
terms  stated.  It  is  submitted  that  this  promise  is  nothing 
more  or  less,  although  not  so  recognized  in  terms  by  the 
Supreme  Court,  than  an  imperfect  declaration  of  trust, 
a  promise  to  hold  property  to  be  acquired  in  the  future 
for  the  benefit  of  the  promisee;  such  a  declaration  as 
equity,  entirely  apart  from  the  Statute  of  Frauds,  never 
enforces  in  favor  of  a  volunteer.  A,  however,  is  not  a 
volunteer.    He  has  suffered  loss;  his  property  has  been 
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sold  for  less  than  its  value,  and  if  he  suffered  his  loss 
because  of  his  reliance  on  B's  promise,  he  is  in  a  position 
to  ask  the  chancellor  to  enforce  a  trust  in  his  favor.  His 
remedy  at  law  is  inadequate,  for  he  cannot  bring  an 
action  of  contract,  there  being  no  consideration.  (Bennett 
v.The  Bank,  87  Pa.  382, 1878.)  He  cannot  bring  an  action 
of  deceit  because  the  promise  of  the  defendant  is  not  as 
to  any  existing  fact,  but  is  to  do  something  in  the  future. 

The  Act  of  April  22,  1856,  Section  2,  Pamphlet. Laws 
532,  in  effect  provides  that  all  declarations  of  trust  of 
lands  shall  be  manifested  by  writing,  except  in  the  case 
of  trusts  arising  by  implication  or  construction  of  law.. 
Since  the  statute  requires  all  trusts  to  be  manifested  by 
writing,  it  does  not  make  the  trust  void,  but  simply 
prescribes  the  manner  of  proof,  and  it  can  only  be  set  up 
by  the  party  to  be  charged.  The  only  question,  therefore, 
is  how  far  is  the  statute  available  as  a  defence  to  B,  and 
it  is  inaccurate  and  misleading  to  say  that  the  trust  is 
void  because  of  the  statute. 

It  was  laid  down  by  Lord  Hardwicke,  in  the  case  of 
Reach  v.  Kennegate,  1  Vesey,  125 — 

"that  the  Statute  of  Frauds  should  never  be  understood  to  protect 
fraud,  and  therefore  wherever  a  case  is  infected  with  fraud,  the  court 
wiH  not  suffer  the  statute  to  protect  it  so  as  that  anyone  should  run 
away  with  a  benefit  not  intended.'* 

In  Baynton  v.  Housler,  73  Pa.  453  (1873),  where  the 
real  estate  of  a  decedent  being  about  to  be  sold  in  execu- 
tion, B  promised  the  widow,  who  resided  on  the  ground, 
that  he  would  buy  the  land  and  give  her  the  privilege  of 
taking  eighteen  acres,  if  the  widow  and  her  friends  would 
not  bid  against  him.  They  refrained  from  bidding  in 
consequence.  The  court  enforced  the  agreement  in  an 
action  of  ejectment  by  B  against  the  widow. 

In  the  case  of  Wolfard  v.  HerringjUm,  86  Pa.  39  (1877), 
Mr.  Justice  Sharswood  laid  down  the  law,  as  follows: 
"  Where  anyone  having  any  interest  (except  the  defendant 
in  the  execution)1  is  induced  to  confide  in  the  verbal 

*  The  clause  in  italics  is  not  the  law,  as  the  other  cases  cited  show. 
The  learned  judge  cited  Baynton  v.  HousUr,  73  Pa.  453;  Bcvflr  v. 
Went*,  55  Pa.  369, — neither  m  point. 
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promise  of  another  that  he  will  purchase  for  the  benefit 
of  the  former  at  a  sheriff's  sale,  and  in  pursuance  of  this 
allows  him  to  become  the  holder  of  the  legal  title,  a 
subsequent  denial  by  the  latter  of  the  confidence  is  such 
a  fraud  as  will  convert  the  purchaser  into  a  trustee 
ex-maleficto."  In  that  case,  the  land  of  A,  the  judgment 
debtor,  on  which  he  resided,  was  about  to  be  sold  at 
sheriff's  sale,  and  B  agreed  with  A's  wife,  who  held  an 
unrecorded  deed  to  the  land,  that  he  would  buy  the 
property  in  at  the  sheriff's  sale  and  give  her  two  years 
in  which  to  redeem,  and  that  he  would  give  a  writing 
to  that  effect  before  the  property  was  struck  off.  He 
bought  the  property  in  at  less  than  the  market  value, 
repudiated  the  agreement,  and  brought  an  ejectment  on 
the  sheriff's  deed.  Held  that  the  agreement  was  valid* 
and  should  be  enforced.9 

It  must  then  follow  that  when  the  promise  is  made  to 
one  who  has  no  interest  in  the  property,  there  is  no 
unjust  enrichment,  for  the  promisee  has  suffered  no  loss 
by  the  sale  of  the  property  at  less  than  its  value;  conse- 
quently, in  the  case  of  Shaffner  v.  Shaffner,  245  Pa.  163 
(1891),  where  there  was  a  sheriff's  sale  of  the  interest  of 
one  of  two  co-tenants  of  certain  real  estate,  of  which  the 
plaintiff  was  in  possession,  and  B  promised  the  plaintiff, 
who  was  the  owner  of  the  other  interest,  before  the  sale, 
that  if  he,  B,  bought  that  interest  he  would  hold  for  the 
benefit  of  plaintiff's  daughter,  and  plaintiff  filed  a  bill 
against  B  to  enforce  the  trust,  a  demurrer  to  the  bill  was 
sustained.  The  court  seemed  to  base  the  decision  on 
the  ground  that  there  was  no  fraud  at  the  sale. 

In  the  case  of  Martin  v.  Baird,  175  Pa.  540  (1896),  the 
principle  that  the  fraud  depends  on  A's  loss  and  B's 
gain  is  illustrated  very  plainly.  In  that  case  the  defend- 
ant, who  was  about  to  purchase  a  hotel  property  in  which 
the  plaintiff  had  a  one-fourth  interest,  agreed  with  the 
plaintiff  before  the  sale,  in  writing,  that  he  would  transfer 

•  Accord.  Cook  r.  Cook,  69  Pa.  443  (1871);  BlaylocVs  Apfral,  73 
Pa.  146  (1873);  Heath's  AfftaX  100  Pa.  1  (x88t);  CowperOStSe  ▼. 
Tk*  Bank,  ioa  Pa.  397  (1883);  Gaines  v.  Brockerkoff,  136  Pa.  175  (1890). 
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to  the  plaintiff  a  one-fourth  interest  in  a  property  and 
admit  him  to  a  partnership  to  be  formed.  It  appeared 
that  the  price  received  for  the  property  by  the  plaintiff 
and  his  co-owners  was  the  full  market  price.  Held, 
the  plaintiff  could  not,  on  defendant's  refusal  after  the 
purchase  to  carry  out  the  agreement,  enforce  a  trust 
against  him.  The  trust  here  was  in  writing;  was  an 
imperfect  declaration  of  trust.  The  plaintiff,  however, 
had  received  full  value  for  his  property;  the  defendant 
was  not  unjustly  enriched,  but  had  paid  what  the  property 
was  worth. 

There  may,  however,  be  a  valid  binding  contract 
between  A  and  B,  as  in  the  case  of  BcegU  v.  Wtntz, 
55  Pa.  369  (1867),  where  A  agreed  to  withdraw  his  claim 
for  exemption  if  B  would  buy  in  and  eonvey  fifteen 
acres  to  A.  Held,  that  the  agreement  constituted  B  a 
trustee  for  A  as  to  the  fifteen  acres.  The  court  regarded 
this  as  a  resulting  trust,  on  the  ground  that  as  A  had 
relinquished  a  valuable  right,  he  was  in  the  same  position 
as  if  he  had  advanced  part  of  the  purchase  money. 
This,  it  is  believed,  is  error,  and  the  true  ground  of  decision 
was  that  B  was  a  trustee  within  the  principle  hereinbefore 
stated.  In  this  case,  however,  A  could  have  brought  suit 
on  the  contract,  instead  of  proceeding  to  enforce  the 
trust.  Query:  Whether  he  had  any  remedy  in  equity 
at  all  here,  the  remedy  at  law  being  adequate. 

If  the  promise  was  not  made  before  the  sale,  A  could 
have  no  opportunity  of  relying  on  it,  consequently,  as  in 
the  case  of  Fox  v.  Heffner,  iW.&S.  37a  (1842),  where 
the  promise  was  made  by  B  to  A  after  the  sale,  it  was  held 
that  A  was  not  in  the  position  to  complain.  It  is  true 
that  that  case  was  decided  when  the  Supreme  Court  was 
holding  the  erroneous  doctrine  that  parol  trusts  were 
within  the  Act  of  1772.  On  the  facts,  however,  the  case 
was  rightly  decided,  and  is,  under  the  reasoning  of  the 
court,  so  for  as  the  present  law  is  concerned,  just  as  good 
an  authority  as  if  decided  since  the  Act  of  1856.  So  also 
in  the  case  of  Haines  v.  0y  Conner,  10  Watts,  3x3  (1840), 
where  B  acquired  the  property  at  the  sale  at  an  under- 
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valuation,  but  made  the  promise  at  or  after  the  time  of 
the  purchase.   The  court  instructing  the  jury  said: 

"You  are  therefore  instructed  that  if  B  purchased  this  property 
with  his  own  money,  expressing  an  intention  to  let  the  plaintiff  nave 
it  by  reimbursing  him  nis  own  money  after  he  bought  it  fairly  at 
sheriff's  sale  as  the  highest  and  best  bidder,  and  afterwards  frequently 
declared  his  willingness  to  give  it  him  on  the  conditions  which  were 
not  accepted  by  the  plaintiff  or  his  friends,  then  the  case  is  not  a  trust 
ex-tnalencio,  but  is  within  the  Statute  of  Frauds. Mi 

It  is  clear  that  A  must  have  acted  in  some  manner  on 
B's  promise,  for  if  it  never  was  communicated  to  him  he 
could  not  afterwards  take  advantage  of  it,  and  if,  being 
communicated,  he  had  not  acted  on  it,  he  could  not  say 
that  he  had  changed  his  position  in  consequence,  and  as 
in  either  of  these  cases  he  would  have  done  whatever  he 
was  going  to  do  to  protect  his  interest  had  the  promise 
not  been  made,  the  loss,  if  it  occurred,  would  be  because 
of  his  own  conduct,  and  the  law  could  afford  him  no  relief. 
It  is  plain  then  on  principle  that  A  must  have  relied  on 
the  promise.  What  must  A  have  done  in  reliance  on  the 
promise?  The  case  of  Kellum  v.  Smith,  33  Pa.  158  (1859), 
decided  that  mere  acquiescence  is  not  a  sufficient  reliance. 
In  that  case  the  court  below  permitted  A  to  testify  to  the 
arrangement  between  himself  and  B  before  the  sale, 
and  that  in  consequence  of  B's  promise  he  made  no  effort 
to  protect  his  interest  or  obtain  the  property  at  the  safe. 
The  case  was  sent  back  for  a  new  trial  because  of  this 
error.  Strong  J.,  in  delivering  the  opinion  of  the  court, 
said: 

"It  may  be  that  if,  at  the  instance  of  the  promisor,  the  promisee 
is  induced  to  incur  some  expense,  which  he  otherwise  would  not  have 
done,  the  former  shall  be  estopped  from  denying  the  trust.  But 
however  this  may  be,  mere  acquiescence  or  omission  to  take  other 

sMeUerio  v.  Freeman,  six  Pa.  302  (190  O;  s.  c,  Freeman  v.  Lafferty, 
307  Pa.  33  (1903).  In  this  case,  the  syllabus  is  misleading,  as  it  gives 
the  impression  that  the  case  went  on  the  ground  of  the  Statute  of 
Limitations.  The  remarks  of  the  learned  judge  on  that  point  were 
mere  dicta.  The  promise  was  made  after  the  sale.  Therefore  A  suf- 
fered no  loss  because  of  the  promise,  and  B  acquired  no  unjust  enrich- 
ment because  of  his  failure  to  carry  out  the  promise.  Consequently, 
the  declaration  being  oral,  the  Statute  of  Frauds  was  always  available 
as  a  defence.  The  discussion  as  to  the  question  of  limitation,  therefore, 
was  not  in  point.  The  limitation  clause  does  not  apply  until  a  < 
arises  which  could  have  been  enforced  within  the  five  years. 
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steps  to  obtain  the  property,  though  induced  by  faith  in  the  promise, 
is  not  available  lor  such  purpose. 

Now,  in  the  case  of  Wolford  v.  Hcrrington,  86  Pa. 
39  (1877),  and  Cowperthwaite  v.  The  Batik,  xoa  Pa. 
397  (1882),  it  was  in  evidence  that  A  refrained  from 
bidding  in  reliance  on  B's  promise,  and  although  the 
point  was  not  discussed  in  either  of  these  cases,  it  is 
suggested  that  they  represent  the  law,  and  that  Mr. 
Justice  Strong  misapprehended  the  situation.  The 
question,  what  is  reliance  on  the  promise  in  cases  of  this 
kind,  is  always  to  be  considered  with  reference  to  the 
circumstances  surrounding  the  parties,  and  as  the  only 
way  A  can  protect  himself  is  by  going  to  the  sale  and 
bidding  the  property  up,  or  have  some  one  do  it  for  him, 
it  is  difficult  to  see  how  he  can  show  any  greater  reliance 
on  B's  promise  than  by  acquiescing  in  the  arrangement 
and  refraining  from  bidding. 

Where,  however,  B  proclaims  at  the  sale  that  he  is 
bidding  for  A,  having  made  no  previous  arrangement 
with  him,  and  by  so  doing  deters  others  from  bidding, 
and  acquires  the  property  at  undervaluation,  the  case 
depends  on  different  principles. 

14  If,  by  the  artifice  of  the  purchaser  declaring  that  he  was  to  buy  for 
the  owner,  others  were  prevented  from  bidding,  and  the  land  was 
sold  at  a  great  undervaluation,  this  would  make  him  a  trustee.'* 
Duncan  J.,  in  Pebbles  v.  Reading.  SS.&R.  484  (iSss);  Accord. 
Dictum  in  Christy  v.  Sttt,  95  Pa.  380  (1&S0). 

In  the  case  of  Brown  v.  Dy singer,  1  Rawlc,  408  (1829), 
B  declared  at  the  sale  that  he  was  buying  for  A,  who  was 
a  lessee  merely,  not  a  defendant  in  the  execution.  It 
appeared  that  others  stopped  bidding  in  consequence  of 
the  declaration.  There  was  evidence  of  a  previous  under- 
standing between  A  and  B.  The  court  held  that  B  was  a 
trustee  because  of  his  declarations,  using  the  following 
significant  language: 

"Such  conduct  (declarations)  would,  in  the  language  of  the  Chief 
Justice,  stop  his  mouth  forever  after  from  asserting  anything  contrary 
to  what  he  declared  at  and  after  the  sale."« 

4  In  the  case  of  Brown  v.  Dysingtr,  the  court  seemed  to  consider  the 
case  under  the  mistaken  notion  that  it  came  within  th*  Stituta  of 
Frauds  of  177s.  so  that  the  case  was  rightly  decided  at  that  ti  a* 
is 
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Is  not  this  an  estoppel?  B  proclaims  that  he  is  haying 
for  A,  when  he  is  not,  and  made  no  such  previous  declara- 
tion to  A.  Now  if  B  acquires  the  land  at  less  than  its 
value,  A  is  damaged,  and  can  enforce  a  trust  against  B, 
which  he  is  now  estopped  to  deny.  B,  however,  is  not 
damaged  unless  he  has  an  interest  in  the  property.  If 
he  is  in  that  position,  any  sale  at  less  than  value  dimin- 
ishes the  fund  coming  to  him  from  the  sheriff,  and  when 
the  parties  stand  in  that  relation,  the  case  is  plain. 
Where,  however,  A  is,  as  in  the  case  of  Brown  v.  Dysinger, 
a  mere  lessee,  with  no  interest  whatever  in  the  fund,  it 
is  hard  to  see  how  he  is  damaged  by  the  property  being 
sold  at  less  than  its  value,  and  if  he  is  not  damaged,  how 
can  he  enforce  the  estoppel  against  B? 

The  principle  involved  in  this  line  of  cases  is  neatly 
illustrated  by  the  case  of  Feely  v.  Hoover,  130  Pa.  207 
(1889).  There,  the  attorney  for  B,  the  judgment  creditor, 
at  the  sale  procured  the  property  at  an  undervaluation, 
and  induced  a  competing  bidder  to  withdraw.  He  had, 
however,  no  previous  arrangement  with  A,  and  made  no 
statement  at  the  sale  that  he  was  going  to  hold  for  A, 
and  acted,  and  said  he  was  acting,  solely  in  the  interests 
of  his  client.    It  was  held  that  there  was  no  trust. 

Mr.  Justice  Strong,  in  the  case  of  KeUum  v.  Smith, 
33  Pa.,  158(1859),  said: 

"But  the  fraud  which  wiD  convert  the  purchaser  at  a  sheriff's  sals 
into  a  trust  ex-maleficio  of  the  debtor' most  have  been  fraud  at  the 
time  of  the  sale.  Subsequent  covin  wul  not  answer  any  more  than 
subsequent  payment  of  tie  purchase  money  wul  convert  an  absolute 
purchase  into  a  naked  trust.  When  the  purchaser  at  a  sheruTa  sals 
promises  to  hold  for  the  debtor,  and  afterwards  refuses  to  comply 


with  his  engagement,  the  fraud,  if  any,  is  not  at  the  sale,  but  in 


promise  and  its  subsequent  breach.' 

In  this,  it  is  believed,  the  learned  judge  overlooked  the 
distinction  between  fraud  on  the  part  of  a  purchaser  at 
sheriff's  sale,  as  to  which  any  party  interested  could 
complain,  and  fraud  as  between  A  and  B.   The  sale  may 

The  dissent  of  Todd  J.  was  chiefly  on  the  ground  that  the  proof  offered 
was  not  sufficiently  clear  and  precise  to  take  the  case  to  the  jury. 
See  KtcCaskff  ▼•  &»#,  ej  Pa.  «si  (1S54);  Dick  v.  Ccopn,  se  P*. 
S17  (1S54);  Stytar  r.  Carson.  69  Pa.  Si  (1S71). 
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be  perfectly  fair,  and  yet  B  will  not  be  permitted  to  avail 
himself  of  the  Statute  of  Frauds.1 

The  fraud  as  between  A  and  B  consists  in  this,  that  B 
had  made  a  promise  to  A  on  the  faith  of  which  A  has 
permitted  B  to  enrich  himself  at  A's  expense,  expecting 
B  to  fulfill  the  promise  on  the  strength  of  the  enrichment. 
B  has  acquired  an  increment  to  his  estate  which  he  then 
seeks  to  retain  by  pleading  the  statute.  A  plainer  case 
of  running  away  with  a  benefit  not  intended  can  hardly 
be  imagined. 

Where,  however,  the  purchaser  declares  at  the  time  of 
the  sale,  or  subsequently,  that  he  is  buying  for  some  one 
else,  there  is  no  trust  where  that  other  person  has  no 
interest  in  the  property  at  the  time,  whether  there  is  a 
previous  arrangement  between  them  or  not,  for  it  is  a 
necessary  element  in  this  class  of  trusts  that  the  party 
seeking  to  enforce  the  trust  must  show  that  the  defendant 
has  acquired  a  particular  res,  in  which  the  plaintiff  has 
an  interest  prior  to  the  promise,  and  that  that  res. was 
acquired  at  less  than  its  value  subsequent  to  the  promise, 
expressly  or  by  inference  because  of  the  plaintiff's  reliance 
on  the  faith  of  the  promise.  Thus,  in  the  case  of  Kisler  v. 
Kisler,  2  Watts,  323  (1834),  where  a  guardian  purchased 
some  land  at  a  public  sale,  which  he  declared  at  the  time 
of  the  sale  he  was  buying  for  the  use  of  his  ward,  and  the 
ward  had  no  interest  in  the  property  sold.  Held,  to  be 
an  ordinary  parol  agreement  to  reconvey  or  be  reim- 
bursed the  price,  which  is  dearly  within  the  Statute  of 
Frauds.  Accord.  Dictum  of  Gibson  C.  J.  in  Sidle  v. 
Walters,  5  Watts,  389  (1836). 

There  is  another  class  of  cases  to  be  distinguished,  and 
that  is  those  where  A  merely  constitutes  B  his  agent  to 
go  and  buy  for  him.  B  has  made  no  promise  or  declara- 
tion, and  cannot  be  considered  a  trustee6  from  any  point 
of  view,  excepting  only  when  A  has  given  B  the  money 

*  For  an  instance  of  fraud  at  the  tale,  see  GtB*rt  v.  Hoffman,  a  Watte 
6°  (1833);  Abb*y  v.  Dtwey,  9$  Pa.  413  {i*$$). 

«  Barn*  ▼.  Dougktrty,  3a  Pa.  371  (1S59);  Sea  Irwin  ▼.  Tr*?*,  as  Pal 
3*3  (1S53).  decided  beforo  the  passage  of  the  Act  of  1S56. 
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to  buy  with,  in  which  circumstance  the  case  depends  on  a 
different  principle.  The  case  closest  to  the  line  is  Sheriff 
v.  Neal,  6  Watts,  534  (1837),  where  B  was  constituted 
a  trustee  and  the  trust  enforced. 

It  is  believed,  therefore,  that  the  law  in  Pennsylvania 
is  represented  by  the  following  proposition:  If  property 
in  which  A  has  an  interest  is  about  to  be  sold  at  sheriff's 
sale,  and  B  by  promising  A  before  the  sale  to  buy  the 
property  and  hold  for  A's  benefit  induces  A  not  to  protect 
his  interest,  whereby  B  obtains  the  property  for  less  than 
its  value,  B  will  be  held  to  his  promise,  and  if  the  subject- 
matter  is  real  estate,  the  Statute  of  Frauds  will  not  be 
available  as  a  defence  to  B. 

Roland  R.  Foulke. 

Notb. — When  B't  title  is  subsequently  sold  by  the  sheriff,  notice 
of  the  trust  must  be  given  at  the  sale,  otherwise  the  purchaser  takes 
discharged.  Fitlman  v.  Divers,  31  Pa.  499,  1858;  Myers  v.  Leas,  iot 
Pa.  172,  1 88s;  Lance  v.  Gorman,  136  Pa.  aoo,  tSoo. 

If  no  notice  is  given  at  the  sale,  the  purchaser  takes  dear  of  the 
trust,  and  A  can  enforce  his  claim  against  the  proceeds.  Rupp's 
Appeal,  100  Pa.  531,  1889. 

Notice  of  a  trust  which  does  not  exist  does  not  affect  purchaser. 
Keeerreis  v.  LutM,  187  Pa.  959,  1898. 

In  Burr  v.  Kase,  168  Pa.  81, 1895,  the  agreement  was  in  writing  but 
had  been  lost,  and  the  court  held  that  the  evidence  of  the  contents  of 
the  lost  paper  was  not  sufficient. 

If  A  takes  a  lease  from  B  after  the  sale,  the  question  whether  his 
acceptance  of  the  lease  amounts  to  a  waiver  and  abandonment  of  the 
claim  is  a  Question  for  the  jury.  Brown  v.  Dysinger,  1  Rawle,  40S 
(1899);  Seylar  v.  Carson,  69  Pa.  8i,  1871. 

The  question  may  come  before  the  court  in  several  ways :  Ejectment 
by  A  against  B  on  the  agreement.  Jackman  v.  Ringland,  4  W.  ft  S. 
149, 1849.  Ejectment  by  B  against  A,  A  setting  up  the  agreement  in  de- 
fence.   Sheriff  v.  Neal,  6  Watts,  534,  1837. 

Bill  on  equity  by  A  against  B,  to  enforce  the  trust  (Kisler*s  Appeal, 
73  Pa.  393),  1871,  in  which  case,  if  a  responsive  answer  is  filed,  A  is 
within  the  usual  chancery  rule  as  to  overcoming  the  effect  thereof. 
Beckett  v.  Allison,  188  Pa.  979,  1898. 

By  proceedings,  B  against  A,  under  the  Act  of  1836,  P.  L.  780. 
Cowperthwaite  v.  Bank,  109  Pa.  397,  1883. 

Trusts  of  this  kind  are  within  the  five  years  limitation  clause  of  the 
Act  of  April  99,  1856,  Sec.  6,  P.  L.  539;  Christy  v.  5tS,  95  Pa.  380, 
1880. 

But  the  statute  does  not  run  while  the  cestui  que  trust  is  in  posses- 
sion.   BeegU  ▼.  Went*,  55  Pa.  369,  1867. 

Not  necessary  for  A  to  make  a  tender.  B  is  not  entitled  to  reim- 
bursement. Gilbert  v.  Hoffman,  2  Watts,  66, 1833;  McCaskey  v.  Graff, 
93  Pa.  391;  Seylar  v.  Carson,  69  Pa.  81,  1871. 
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As  Marked  by  Decisions  Selected  from  the  Advance 

Reports. 


animals. 

The  Supreme  Court  of  New  Jersey  holds  ia  Emmons 
et  al.  v.  Stevane  et  al.,  64  Atl.  1014,  that  the  owner  of  a 
LUMutytor  dog  is  not  liable  for  injuries  inflicted  by  it 
iaj«rit»  upon  a  person  who  had  cared  for  it  for  nearly 

four  months,  where  the  owner's  knowledge  of  the  dog's 
viciousness  was  limited  to  its  propensity  to  attack 
strangers. 


BANKRUPTCY. 

The  United  States  Circuit  Court  of  Appeals,  Second 
Circuit,  decides  in  Richardson  v.  Shaw  et  al.9  147  Fed. 
rrefwctii  659,  that  where  a  broker  buys  stock  for  a 
*********  customer  on  a  margin,  the  title  to  such  stock 
is  in  the  customer  and  not  in  the  broker,  who  holds  the 
same  merely  as  pledgee  to  secure  the  advances  made  by 
him  in  the  purchase.  Hence  the  customer  is  not  a  cred- 
itor of  the  broker  with  respect  to  the  transaction  within 
the  meaning  of  the  Bankruptcy  Act  of  1898  and  its  sup- 
plements, and  the  transfer  of  the  stock  to  the  customer 
on  settlement  of  his  account  cannot  be  considered  the 
giving  of  a  preference  by  the  broker  upon  his  bankruptcy 
within  four  months  thereafter.  Compare  also  the  very 
recent  case  In  re.  Boiling,  147  Fed.  786. 

A  very  gratifying  decision  appears  In  re  Lloyd  et  al.9 
148  Federal  92,  where  the  United  States  District  Court, 
ei«ctio«o<  E.  D.  Wisconsin,  decides  that  the  giving  out 
Tn»tMs  yu  0f  a  jjgt  Q£  creditors  by  a  bankrupt  to  attor- 
neys before  the  filing  of  his  schedule  is  a  practice  to  be 
severely  condemned,  and  no  attorney  should  be  permitted 
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to  vote  any  claim  in  the  election  of  a  trustee  which  has 
come  to  him  through  the  instrumentality  of  the  bank* 
rupt;  but  the  fact  that  he  so  received  claims  is  not  suffi- 
cient ground  for  excluding  his  vote  on  claims  which  came 
to  him  unsolicited.    Compare  In  re  McGill,  zo6  Fed.  57. 

The  United  States  District  Court,  D.  Maine,  decides 
in  Moody  v.  Cole,  138  Fed.  295,  that  a  proceeding  in 

bankruptcy  to  enforce  obedience  to  an  order 
2  pmST        requiring  a  bankrupt  to  surrender  property 

or  money  to  his  trustee  is  criminal  in  charac- 
ter, and  a  finding  that  the  bankrupt  is  in  contempt 
should  be  reached  Only  on  evidence  which  induces  belief 
beyond  a  reasonable  doubt;  but  where  it  meets  such 
requirement,  the  court  should  exercise  the  power  of  com- 
mitment expressly  given  by  the  statute  and  not  compel 
the  trustee  to  resort  to  a  plenary  suit. 


BANKS  AND  BANKING. 

The  Superior  Court  of  Pennsylvania  decides  in  Clark 
&  Co.  v.  Savings  Bank,  31  Pa.  Super.  Ct.  647,  that  the 
ctwdw:  &<*  of  a  bank  in  paying  a  check  on  a  forged 
AcctpttKN  indorsement  and  its  subsequent  act  of  charg- 
ing the  check  against  the  account  of  the  drawer,  is  not 
an  acceptance  in  writing  signed  by  the  acceptor  within 
the  meaning  of  the  Act  of  May  10,  1881,  P.  L.  17,  which 
declares  "that  no  person  within  this  state  shall  be  charged 
as  an  acceptor  on  a  bill  of  exchange,  draft,  or  order 
drawn  for  the  payment  of  money,  exceeding  twenty  dol- 
lars, unless  his  acceptance  shall  be  in  writing,  signed  by 
himself  or  his  lawful  agent."  Compare  Seventh  National 
Bank  v.  Cook,  73  Pa.  483. 

In  Iowa  State  Bank  v.  Cereal  Refund  &  Brokerage  Co., 
109  N.  W.,  719,  it  appeared  that  defendant,  the  secre- 
tary and  manager  of  a  corporation,  drew  a 
pVg*«*        check  in  the  name,  of  the  corporation,  paya- 
ble to  himself,  on  plaintiff  bank,  with  knowl- 
edge that  the  corporation  had  no  funds  on  deposit.    He 
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deposited  the  check  with  another  bank,  which  presented 
it  for  payment.  Payment  was  twice  refused,  and  defen- 
dant was  notified  thereof.  The  check  was  presented  a 
third  time,  when  plaintiff  inadvertently  paid  it  and  de- 
fendant received  the  money  thereon.  Under  these  facts 
the  Supreme  Court  of  Iowa  decides  that  the  plaintiff 
was  entitled  to  recover  the  money  from  defendant,  as 
having  been  paid  by  mistake.  See  in  this  connection 
Bank  v.  Bank,  74  Fed.  276. 

The  Supreme  Court  of  Pennsylvania  decides  in  Com- 
monwealth ex  rel.  v.  State  Bank  of  Pittsburg,  216  Pa.  124, 
gcuvattoi  that  where  a  creditor  draws  upon  a  debtor 
•fftnfe  and  sends  the  draft  for  collection  to  a  bank  in 
which  the  debtor  is  a  depositor,  and  the  bank  with  the 
depositor's  consent  issues  a  draft  to  the  creditor  on  a 
bank  in  another  city,  and  charges  the  amount  of  the 
draft  against  the  depositor's  account  and  it  appears  that 
before  such  change  was  made  the  money  was  remitted 
to  pay  the  draft,  the  creditor  cannot  claim,  after  the 
failure  of  the  first  bank,  that  the  money  sent  to  the  sec- 
ond bank,  was  so  separated  from  the  general  funds  of 
the  first  bank  that  it  should  be  applied  to  the  payment 
of  his  draft.  Compare  State  v.  Bank  of  Commerce,  61 
Neb.  181. 


BREACH  OP  MARRIAGE  CONTRACT. 

A  somewhat  remarkable  decision  of  the  Supreme 
Court  of  Washington  appears  in  Graver  v.  Zook,  87  Pac 
638,  where  it  is  held  that  on  grounds  of  public 
policy  a  man  is  not  liable  for  breach  of  a  mar- 
riage promise  where  the  woman  was  suffering  from  pul- 
monary tuberculosis,  although  he  knew  that  she  had  the 
disease  at  the  time  of  the  engagement.  The  agitation 
in  certain  quarters  for  legislation  in  regard  to  qualifica- 
tions for  marriage  renders  this  decision  of  special  interest 
Compare  Shackleford  v.  Hamilton,  39  Ky.  80,  15  L.  R. 
A.  531. 
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CARRIERS. 

The  Supreme  Court  of  Iowa  holds  in  Pennsylvania 
Company  v.  Shearer,  79  N.  E.  431,  that  a  common  car- 
u»ui»g  rier  and  a  shipper  may,  in  the  absence  of 
Lututty  fraud,  imposition,  or  deception,  enter  into  a 
valid  and  enforceable  special  agreement  requiring  the 
shipper,  in  case  of  loss  or  damage,  to  make  verified  claim 
for  damages  in  writing,  within  a  specified  time,  and,  in 
default  thereof,  that  the  carrier  shall  not  be  liable,  pro- 
vided that  the  period  of  time  within  which  such  claim 
shall  be  made  is,  under  all  the  circumstances  of  each  case, 
a  reasonable  one.  Compare  Pittsburgh  etc.  Rd.  Co.  v. 
Sheppard,  56  Ohio  St.  68. 

In  Green  v.  Missouri,  etc.  Ry.  Co.,  97  S.  W.  646,  the 
Kansas  City  Court  of  Appeals  of  Missouri  decides  that 
Liability  the  fact  that  a  passenger  is  riding  on  a  freight 
•rDetoy  train  does  not  relieve  the  carrier  from  liability 
for  injuries  to  him  owing  to  negligent  delay  in  transpor- 
tation. Compare  Whitehead  v.  Railway  Co.%  99  Mo.  263, 
6  L.  R.  A.  409. 


CONSTITUTIONAL  LAW. 

It  is  decided  by  the  Supreme  Court  of  Mississippi  in 
Bradford  Construction  Company  v.  Hefiin,  42  So.  174, 
-^  that  a  partial  abrogation  of  the  fellow-servant 
SSatctiM  law  as  to  "railroad  corporations"  which  ex- 
cludes railroads  operated  as  an  adjunct  to 
the  main  business  of  the  corporation,  rather  than  as  com- 
mon carriers,  is  not  obnoxious  to  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States.  Compare 
Beeson  v.  Busenbark,  44  Kan.  673,  xo  L.  R.  A.  839. 


CONTEMPT. 

The  United  States  District  Court,  D.  Montana,  decides 
in  United  States  v.  Carroll,  147  Fed.  947,  that  a  direct 
ActiBvidBiuattemPt  ty  a  person  to  bribe  or  persuade  a 
*  coart  witness  to  testify  contrary  to  the  truth  in  a 
cause  pending  and  then  on  trial,  or  to  influence  the  jury 


PROGRESS  OP  THE  LAW.  l6l 

CONTEMPT  (Continued). 

or  any  member  thereof  to  find  a  verdict  in  favor  of  one 
party  or  the  other,  made  on  the  street  in  the  immediate 
vicinity  of  the  court,  constitutes  a  direct  contempt,  and 
the  mere  denial  of  the  charge  by  the  accused  under  oath 
is  not  sufficient  to  exonerate  him,  but  the  matter  should 
be  heard  and  determined  upon  all  the  testimony  produced. 

CONTRACTS. 

The  Supreme  Court  of  Nebraska  in  Grochowski  v. 
Grochowski  et  a/.,  109  N.  W.  742,  that  a  promise  made 
P.MIC  in  consideration  of  an  agreement  to  refrain 

******  from  resisting  the  probate  of  a  will  is  not 

void  as  against  public  policy  where  no  persons  or  interests 
other  than  the  persons  and  interests  of  the  contracting 
parties  are  prejudicially  affected  thereby. 

An  interesting  decision  presenting  a  very  novel  rule 
appears  in  King  v.  Sheriffs,  109  N.  W.  656,  where  it  is 
UM«f  decided  by  the  Supreme  Court  of  Wisconsin 
*******  that  where  defendant  left  two  photographs 
of  his  deceased  wife  with  an  artist  to  aid  him  in  painting 
a  portrait  of  her,  and  the  artist  after  completing  the  por- 
trait painted  a  second  one  without  the  authority  or  con- 
sent of  defendant  this  constituted  a  breach  of  implied 
contract  to  use  the  photographs  only  for  the  purpose  for 
which  they  were  furnished,  so  that  defendant,  though 
receiving  the  second  portrait,  and  refusing  to  return  it 
to  the  artist,  was  not  liable  to  the  artist  for  its  value. 
One  judge  dissents.  Compare  Pavesich  v.  New  England 
L.  Ins.  Co.,  50  S.  E.  69,  and  Schulman  v.  Whitaker,  42 
So.  227,  cited  infra.      

CORPORATIONS. 
In  Dunbar  et  al.  v.  American  Telephone  &  Telegraph 

Co.  et  al.  79  N.  E.  423,  it  appeared  that  minority  stock- 
holders in  a  suit  to  restrain  another  corpora- 

ftE5?3,of  tion  from  purchasing  the  majority  of  the 
stock  in  their  company  alleged  that  the  pur- 
pose of  the  trade  was  to  stifle  competition; 

that  such  purchasing  company  intended  to  acquire  stock, 
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and  through  such  ownership  to  select  directors,  who  should 
act  in  the  interest  of  the  purchasing  company  and  free  it 
from  competition,  and  that  its  ultimate  purpose  was 
to  destroy  finally  the  complainants9  company.  Under 
these  facts  the  Supreme  Court  of  Illinois  holds  that  such 
conduct  of  the  purchasing  company  was  fraudulent  as 
against  such  minority  stockholders,  entitling  them  to 
maintain  their  suit  for  release.  The  case  is  a  very  excel- 
lent review  of  the  authorities.  Compare  Wheeler  v.  Pull- 
man Iron  &  Steel  Co.,  143  111.  197. 

The  United  States  Circuit  Court,  S.  D.  New  York, 
decides  in  Bowker  v.  Haigkt  &  Freese  Co.,  147  Fed.  923, 
in»»iY«*c7  that  a  federal  court  which  is  in  charge  of  the 
procMtfiag*  assets  of  an  insolvent  corporation  by  its  re- 
ceivers will  not  interfere  with  an  action  in  a  state  court 
in  which  a  judgment  has  been  rendered  against  the  cor- 
poration by  directing  it  not  to  appeal  therefrom,  where 
such  appeal  will  not  involve  expense  to  the  estate. 


CRIMINAL  LAW. 

The  Supreme  Court  of  Ohio  decides  in  State  v.  Hens- 
ley,  79  N.  E.  462,  that  an  order  made  by  the  Court  of 

Common  Pleas  during  the  trial  of  an  indict- 
B«5MiM«f    ment  for  a  felony,  to  the  effect  that  in  view 

of  the  testimony  expected  to  be  given  by  wit- 
nesses next  to  be  called  the  court,  would  continue  the 
trial  during  the  taking  of  the  testimony  of  witnesses 
likely  to  give  immoral  or  obscene  testimony  in  the  small 
courtroom,  that  the  sheriff  should  admit  no  one  to  said 
room  except  the  jury,  defendant's  counsel,  and  members 
of  the  bar  and  newspaper  men  and  one  other  person,  a 
witness  for  defendant,  exceeds  the  power  of  the  court  in 
the  premises,  and  its  enforcement  is  a  denial  to  defendant 
of  his  constitutional  right  to  a  public  trial.  Compare 
Gritnmett  v.  State  22  Tex.  App.  36. 
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A  very  interesting  decision  with  respect  to  the  right 
of  the  State  to  take  photographs  of  persons  accused  of 
Pfcot»fr*i*  crime  appears  in  Schulman  v.  Whitaker,  42 
ofAcouc*  g^  aa^  where  it  is  held  by  the  Supreme 
Court  of  Louisiana  that  unless  it  be  evident  that  a  pic- 
ture should  be  taken  to  identify  the  person  or  to  detect 
crime,  it  cannot  be  taken;  the  purpose  not  being  detec- 
tion or  identification.  If  a  person  is  under  arrest  or 
within  the  court's  jurisdiction,  generally  there  arises  no 
necessity  for  the  exercise  of  the  photographer's  art  before 
his  trial  and  conviction.  Compare  also  the  case  immedi- 
ately following  of  Itzkovitch  v.  Whitaker,  42  So.  328.  The 
importance  of  the  decisions  is  obvious. 

In  State  v.  Bursaw,  87  Pac.  183,  the  Supreme  Court  of 
Kansas  holds  that  when  an  accused  becomes  a  witness 
AccmtfM  i*1  his  own  behalf  it  is  not  error  for  the  court 
witacM  to  ca]j  attention  to  his  testimony  and  to  ad- 
vise the  jury  that  it  may  consider  his  interest  in  the  result 
of  the  trial  as  affecting  his  credibility. 


DAMAGES. 

The  Supreme  Court  of  Minnesota  decides  in  Lindh  v. 
Great  Northern  Ry.  Co.,  109  N.  W.  823,  that  an  actum 
ex  delicto  to  recover  damages  for  injured 
feelings  lies  at  the  suit  of  the  husband  against 
a  common  carrier  for  soiling  and  ruining  the  casket  con- 
taining the  body  of  his  dead  wife,  and  for  mutilating 
and  disfiguring  the  corpse  by  negligently  and  wilfully 
exposing  it  to  rain. 

In  Rhind  v.  Freedley  et  al.%  64  Atl.  963,  the  Supreme 
Court  of  New  Jersey  holds  that  where  a  vendor  fails  to 
deliver  goods  in  accordance  with  his  contract, 
and  they  cannot  be  procured  in  the  market, 
and  the  vendee  is  obliged  to  procure  other  goods,  the 
measure  of  damages  is  the  difference  between  the  contract 
price  and  the  price  of  the  nearest  substitute  procurable. 
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See  in  this  connection  Hindi  v.  Liddett,  L.  R.  xo  Q.  B. 

265. 

In  Pittsburg  &c.  R.  Co.  v.  Wakefield  Hardware  Co.,  55 
S.  E.  422,  the  Supreme  Court  of  North  Carolina  decides 
wrMgfsi  that  where  cars  are  wrongfully  attached,  evi- 
Att*cfi««*t  denoe  0f  profits  which  the  owner  might  have 
made  during  the  period  of  their  detention  from  hiring 
them  out,  as  was  its  custom,  may  not  be  shown,  as  this 
would  be  speculative  damages,  but  the  true  measure  of 
damages  is  the  interest  on  their  value,  increased  or  di- 
minished, as  the  case  may  be,  by  the  difference  between 
their  deterioration  if  in  daily  use,  and  their  deterioration 
while  wrongfully  tied  up,  provided  the  owner  was  not 
able  to  avoid  all  injury  from  the  attachment  by  simply 
giving  bond.    Compare  Sharpe  v.  Railroad,  130  N.  C.  614. 


DIVORCE. 

An  important  decision  occurs  in  Mutter  v.  Mutter,  97 
S.  W.  393,  where  it  appeared  that  a  husband  sought  a 
pfcyiicti  divorce  in  the  ground  of  the  wife's  malforma- 
incMtmcttj  fion^  preventing  sexual  intercourse.  The  evi- 
dence showed  that  they  lived  together  but  three  days; 
that  the  wife  was  not  a  normally  formed  woman;  that 
it  was  impossible  for  her  to  have  sexual  intercourse;  that 
she  knew  the  facts  before  her  marriage,  but  concealed 
them  from  the  husband  until  after  marriage.  Under 
these  facts  the  Court  of  Appeals  of  Kentucky  decides 
that  the  husband  was  entitled  to  a  divorce  though  sur- 
gery might  remove  the  malformation. 


FEDERAL  COURTS. 
In  Gaddie  v.  Mann  et  al.,  147  Fed.  960,  the  United 

States  Circuit  Court,  S.  D.  Georgia,  W.  D.f  decides  that 
where  one  partner  has  committed  acts  which 
render  the  continuation  of  the  partnership 

impossible,  all  of  the  other  partners  are  not  required  to 

join  as  complainants  in  a  suit  for  dissolution;  but  such 
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suit  may  be  maintained  by  one  joining  the  others  as  de- 
fendants, and  the  fact  that  the  interest  of  others  may 
be  similar  to  his  own,  and  that  they  are  citizens  of  the 
same  state  as  the  offending  partner,  will  not  defeat  the 
jurisdiction  of  a  federal  court,  where  the  complainant 
is  a  citizen  of  another  State.  See  in  this  connection  notes 
to  Shipp  v.  Williams,  10  C.  C.  A.  249,  and  to  Mason  v. 
Duilagham,  27  C.  C.  A.  298. 


IMPROVEMENTS. 

In  Collins  v.  Taylor,  64  Atl.  946,  the  Supreme  Judicial 
Court  of  Maine  decides  that  when  one  builds  a  house  upon 

the  land  of  another,  with  the  consent  of  the 
ujdj!,,i     landowner,   or  the  landowner  subsequently 

assents  to  its  remaining  there  as  the  prop- 
erly of  the  builder,  in  either  event  the  house  is  the 
personal  property  of  the  builder.  Compare  Fuller  v. 
Tabor,  39  Me.  519. 

INJUNCTION. 

The  Supreme  Court  of  North  Carolina  decides  in  Singer 
Mfg.  Co.  v.  Summers  ei  al.,  65  S.  E.  522,  that  where  an 
agent  deposited  the  principal's  money  in  a 
bank,  and  with  intent  to  embezzle  it  obtained 
a  cashier's  check  in  his  own  name  and  indorsed 
it  to  a  third  person,  the  agent  being  insolvent,  and  the 
third  person  a  nonresident,  in  an  action  by  the  principal 
against  the  bank,  and  the  other  parties  to  the  check  to 
recover  the  deposit,  it  was  proper  to  restrain  payment 
of  the  check  until  the  rights  of  the  parties  could  be  deter- 
mined. Herewith  compare  Edwards  v.  Culberson,  111 
N.  C.  342,  18  L.  R.  A.  204. 


INSURANCE. 

In  Haldeman  v.  Dublin  Mutual  Insurance  and  Pro- 
tective Co.,  16  Dis.  R.  61,  the  Pennsylvania  Common 
irtm^iMi  Picas  Court  of  Bucks  County  decides  that 
hmSSSulL  V^re  property  insured  is  destroyed  by  the 
*****  negligence  of  a  third  person,  so  that  the  in- 
sured has  a  remedy  against  him,  the  insurer,  by  the  pay- 
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ment  of  the  loss,  becomes  subrogated  to  the  rights  of  the 
assured  to  the  extent  of  the  sum  paid  on  the  policy.  A 
settlement  between  the  assured  and  the  wrongdoer,  re- 
leasing the  latter  from  all  liability,  destroys  the  insurer's 
right  to  subrogation  and  thereby  discharges  him  from 
liability.  See  in  this  connection  Packham  v.  German 
Fire  Insuranre  Co.,  91  Md.  5x5,  50  L.  R.  A. 


JUDGMENTS. 

The  United  States  Circuit  Court  of  Appeals,  First  Cir- 
cuit, decides  in  Coram  et  al.  v.  Ingersoll,  148  Fed.  169, 
Rm  that  where  an  ancillary  administrator  brings 

jndicct*  an  action  on  a  chose  in  action  properly  deemed 
assets  of  the  estate  in  his  jurisdiction,  and  a  judgment 
is  rendered  against  him  on  the  merits,  such  judgment  is 
conclusive  in  favor  of  the  defendants  everywhere,  and  a 
second  suit  cannot  be  maintained  against  them  on  the 
same  cause  of  action  by  an  ancillary  administrator  of 
the  estate  in  another  jurisdiction.  The  case  is  a  very 
thorough  review  of  the  question  involved.  Compare  the 
decision  below  in  Ingersoll  v.  Coram,  136  Fed.  639,  where 
the  contrary  view  was  taken. 


LIENS. 

The  Appellate  Court  of  Indiana,  Division  No.  2,  decides 
in  Reardon  v.  Higgins,  79  N.  E.  208,  that  the  advance* 
Bq«itaMt  ment  °f  money  by  defendant  to  plaintiff  with 
LlM  an  agreement  that  plaintiff's  horse  would  be 

security  therefor,  and  should  be  delivered  to  defendant 
to  hold  such  security,  and  to  sell  if  the  money  was  not 
paid  in  a  reasonable  time,  gives  an  equitable  lien.  The 
court  further  holds  that  an  equitable  lien  based  on  an 
agreement  to  give  one  possession  of  a  horse  as  security 
for  money  advanced  is  a  good  counterclaim  in  replevin 
for  the  horse,  though  replevin  sounds  in  tort.  Compare 
Lapham  v.  Osborne,  20  Nev.  168. 
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Since  the  passage  by  the  Pennsylvania  Legislature  of 
the  act  of  June  24,  1901,  Pamphlet  Laws,  597,  prohibit- 
Ft*  ing  the  marriage  of  first  cousins,  it  has  been 

CMStM  a  mooted  question  as  to  whether  if  such  a 

marriage  is  celebrated  outside  the  state  between  citi- 
zens of  Pennsylvania  the  marriage  will  be  recognised 
within  the  state.  In  Commonwealth  v.  Isaacmann,  16 
Dis.  Rep.  18,  the  Court  of  Quarter  Sessions  of  Philadel- 
phia County  dealing  with  this  question  holds  that  such 
a  marriage  will  be  recognized  where  the  parties  in  cele- 
brating the  marriage  outside  the  state  do  not  appear  to 
have  intended  to  evade  the  provisions  of  the  Act.  What 
the  result  would  be  in  case  there  has  been  an  effort  to 
evade  the  statutory  enactment  is  not  decided,  but  it  is 
believed  that  in  view  of  the  peculiar  language  of  the  Act 
the  same  result  would  be  reached. 


MASTER  AND  SERVANT. 

The  Supreme  Court  of  Kansas  decides  in  Atchison  &c. 
Ry.  Co.  v.  Fronk,  87  Pa.  698,  that  a  student  brakeman, 
Ram***  w^°»  in  consideration  of  being  permitted  to 
BaptoycM  yjde  on  a  railway  company's  freight  train  to> 
observe  and  learn  the  duties  of  a  freight  brakeman,  agrees 
to  perform  service  on  its  engines,  trains,  and  cars,  while 
learning  such  duties,  is  an  employe  of  the  company. 
Compare  Huntzicher  v.  Illinois  C  R.R.  Co.,  129  Fed.  548. 

A  very  interesting  decision  in  relation  to  the  fellow- 
servant  rule  occurs  in  Richer  v.  Central  R.  Co.  of  New 
Jersey,  64  Atl.  1068,  where  it  is  held  that  a 
train  despatcher  of  a  railroad  company, 
whose  duty  it  is  to  issue  telegraphic  orders  for  the  move- 
ment of  trains  upon  a  single-tracked  road,  in  the  name 
of  the  superintendent,  and  to  see  that  they  are  trans- 
mitted, is  not  a  fellow  servant  of  a  fireman  upon  one  of 
the  locomotives  of  the  company.  Seven  judges  dissent. 
Compare  Belleville  Stone  Co.  v.  Mooney9  61  N.  J.  Law 
*53t  39  L-  *•  A-  *34- 
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MONOPOLIES. 

In  Mines  v.  Scribner  et  al„  147  Fed.  927,  it  is  decided 
by  the  United  States  Circuit  Court,  S.  D.  New  York, 
Restrain  that  an  agreement  by  the  members  of  a  pub- 
•c  Tradt  Ushers'  association  controlling  ninety  per  cent, 
of  the  book  business  of  the  country,  under  which  all 
agreed  not  to  sell  to  anyone  who  would  cut  prices  on 
copyrighted  books,  nor  to  anyone  who  should  be  known 
to  have  sold  to  others  who  cut  prices,  etc.,  was  an  agree- 
ment relating  to  interstate  trade  or  commerce  within  the 
Anti-trust  Act 


MUNICIPAL  CORPORATIONS. 

The  Supreme  Court  of  Mississippi  decides  in  Mayor 
etc.  of  Vicksburg  v.  Richardson,  42  So.  234,  that  a  city 
fewtrms  which  after  notice  does  not  prevent  connection 
utility  0f  private  sewerage  with  its  gutters  along 
the  sides  of  streets,  whereby  the  offal  is  carried  to  a  va- 
cant lot,  creating  a  nuisance  rendering  an  adjoining 
house  uninhabitable,  is  liable  for  the  damage.  Compare 
Demby  v.  City  of  Kingston,  133  N.  Y.,  538. 

The  Supreme  Court  of  New  Jersey  holds  in  Bye  it  al. 
v.  Atlantic  City,  64  Atl.  1056,  that  a  municipal  council 
petite  may  determine,  in  the  exercise  of  the  discre- 

iapr*y«K«t»  tjon  vested  in  it,  to  pave  a  public  highway 
with  a  special  or  patented  material,  and  to  ask  for  bids 
upon  such  material  alone,  when  the  price  at  which  any 
one  may  obtain  the  patented  material  is  definitely  fixed 
and  known  to  be  obtainable  by  all  at  such  price  before 
the  bids  are  asked  for.  See  also  Newark  v.  BonnM,  57 
N.  J.  Law  424. 

NEGLIGENCE. 

An  important  principle  is  laid  down  by  the  Common 
Pleas  Court  No.  2  of  Philadelphia  County,  Pennsylvania, 
contributory  in  Weir  v.  Haverford  Electric  Light  Company, 
«*&*•*.  l6  Pa  c  c  Rm  It  where  it  is  held  that  when 
a  defendant  by  wanton  and  reckless  negligence  has 
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NEGLIGENCE  (Continued). 

caused  injury  to  a  plaintiff  the  fact  that  the  plaintiff  has 
been  guilty  of  mere  negligence  will  not  justify  the  court 
in  entering  a  non-suit.  Compare  Mulherrin  v.  Railroad 
Co.,  81  Pa.  366. 


RAILROADS. 

The  Court  of  Errors  and  Appeals  of  New  Jersey  de- 
cides in  Johanson  et  al.  v.  Atlantic  City  R.  Co.,  64  Atl. 
Right  oi  w«y:  io6x,  that  where  a  railway  company  builds 
uctAM  jte  roa(i  Upon  the  land  of  another  without 

other  authority  than  the  parol  license  of  the  owner,  the 
latter  may  ordinarily  revoke  such  parol  license  at  any 
time,  and  bring  suit  to  recover  possession  of  the  premises. 
Herewith  compare  Hetfield  v.  C.  R.  R.,  29  N.  J.  571. 


REMOVAL  OP  CAUSES. 

In  Knuik  et  al.  v.  Butte  Electric  Ry.  Co.  et  al.,  148  Fed. 
73,  the  United  States  Circuit  Court,  D.  Montana,  decides 
scpuabfe  that  an  action  to  recover  damages  for  the 
c*»n*wnr  negligent  injury  of  a  person  while  a  messenger 
on  a  street  car  is  one  ex  delicto,  and  not  on  the  contract 
of  carriage,  and  the  plaintiff  may  join  as  defendants  the 
street  railroad  and  an  employe,  where  the  joint  negli- 
gence is  alleged  to  have  been  the  cause  of  the  injury; 
and  in  such  case  the  cause  of  action  is  not  separable  for 
the  purpose  of  removal.  See  in  this  connection  notes  to 
Robbins  v.  EUetibogeu  18  CCA.  86. 


SPECIFIC  PERFORMANCE. 

In  KiUredge  et  al.  v.  KiUredge,  65  Atl.  89,  the  Supreme 
Court  of  Vermont  decides  that  where,  by  agreement 
wttevs.  between  a  husband  and  wife,  the  wife  was  to 
nartutf  convey  a  portion  of  her  farm  to  the  husband 
in  consideration  of  his  joining  with  her  in  deeding  the 
remainder  to  her  children,  the  conveyance  having  been 
made  to  him,  she  was  entitled  to  maintain  a  bill  to  en- 
force specific  performance  on  his  part  notwithstanding 
the  marital  relation.  Compare  Pinny  v.  Fellows,  15  Vt. 
5*5- 
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We  take  pleasure  in  announcing  that  the  note  by  Mr. 
Henry  P.  Erdman,  of  the  class  of  1907,  on  "Liability  far 
Injuries  Done  by  Blasting  without  Proof  of  Negligence," 
which  appeared  in  the  last  November  issue  of  the  Register, 
has  been  noticed  in  a  recent  decision  of  the  Supreme  Court 
of  Minnesota.  It  will  be  found  cited  in  the  case  of  Gouid 
v.  Winona  Gas  Co.,  in  the  advance  sheets  of  the  North- 
western Reporter. 


Federal  Treaties  and  the  State  Police  Power— A  Re- 
buttal.— The  side  espoused  by  Dean  Lewis  of  the  Law  Depart- 
ment of  the  University  of  Pennsylvania  in  his  recent  scholarly 
article  on  the  Japanese  school  question1  can  undoubtedly  call 
to  its  support  adjudicated  cases  on  the  question  of  the  right 

s  See  American  Law  Rroister,  vol.  s$.  Now  s,  also  American  Law 
Register,  voL  54*  No.  is. 

no 
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of  the  Federal  Government  under  its  treaty-making  power 
to  interfere  with  the  commercial  and  fiscal  policy  of  a  state. 
It  is  believed  however  that  the  court  in  deciding  these  cases 
did  not  consider  or  contemplate  the  Questions  which  would 
have  been  involved  if  the  interference  had  been  with  matters 
which  were  essentially  personal  and  social.'  There  is  no  doubt 
that  the  framers  of  the  Constitution  and  the  people  who 
adopted  it  intended  to  give  to  the  central  government  large 
if  not  exclusive  commercial  powers  in  so  far  as  foreign  nations 
were  concerned,  and  that  they  realized  that  in  order  that 
such  a  grant  of  power  might  be  effective  it  must  at  times 
involve  the  right  to  interfere  more  or  less  with  what  may  be 
termed  the  local  business  organisation  of  the  several  states. 
A  distinction  however  must  be  made  between  subjects  which 
are  commercial  and  national  and  those  which  are  local  and 
social.  The  history  of  the  times  shows  conclusively  that  the 
treaty-making  power  was  given  to  the  central  government 
for  commercial  and  national  purposes  and  for  such  purposes 
only .j  The  spirit  of  the  day  was  essentially  individualistic 
and  Calvinistic*  and  a  surrender  to  a  central  government  of 
the  right  by  treaty  or  otherwise  to  interfere  with  domestic 
privacy,  to  regulate  domestic  institutions  and  to  force  com* 
panionship  in  the  social  circle  whether  that  of  the  family, 
the  school,  the  township,  the  village  or  the  state  was  so 
antagonistic  to  the  thought  of  the  time,  that  we  believe  that 
such  a  construction  of  the  Constitution  was  undreamed  of 
and  its  negation  therefore  unnecessary.  If,  indeed,  immedi- 
ately after  the  adoption  of  the  Constitution  the  doctrine  had 
been  asserted  that  such  an  intrusion  upon  the  domestic 
privacy  of  the  state  or  of  its  localities  was  justified  under  the 
grant  of  treaty-making  power,  it,  to  use  the  language  of  Mr. 
Justice  Cooley, 

"would  have  been  somewhat  startling  to  oar  people,  and  would  have 
been  likely  to  lead  thereafter  to  a  more  careful  scrutiny  of  the  charters 
of  government  framed  by  them,  lest,  sometime,  by  an  inadvertent  use 
of  words,  they  might  be  found  to  have  conferred  upon  some  agency  of 
their  own,  the  legal  authority  to  take  away  their  liberties  altogether."* 

It  is  argued  by  Doctor  Lewis  that  the  President  and  Senate 
may,  by  means  of  the  treaty-making  power,  cede  away  a 

•  See  American  Law  Rboistbr,  vol.  54,  p.  700 

'See  Authorities  cited  in  note  6  of  Dean  Lewis'  Article.  See  also 
Curtis'  Const.  Hist,  of  U.  S.,  Chapter  xxvi. 

4  Calvinism  was  as  much  a  social  and  political  theory  as  it  was  a 
religious  belief.  The  puritan  of  the  Old  and  of  the  New  World  rarely 
got  beyond  the  idea  of  the  small  industrial  or  religious  unit.  It  was 
the  interference  with  this  unit  by  the  crown  which  largely  led  to  the 
English  Revolution. 

s  Cooley,  J.  in  Peojte  v.  HmUmrt,  ta  Michigan  97. 
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state  and  that  it  necessarily  follows  that  they  may  regulate 
its  internal  policy.  The  premise  however  can  hardly  be 
conceded.  There  are  dicta  on  both  sides  of  the  question.* 
There  are  adjudicated  cases  on  neither.  There  is  a  precedent, 
however,  and  this  is  against  the  proposition.  When  in  1842, 
in  order  to  settle  the  Northeastern  boundary  line,  it  was 
found  necessary  to  cede  to  Great  Britain  portions  of  the 
territory  belonging  to  Maine  and  Massachusetts,  not  only 
were  particular  pains  taken  to  obtain  the  consent  of  both  of 
the  states  concerned  but  compensation  was  made  to  them 
by  the  Federal  government  and  provided  for  in  one  treaty.' 
Is  there,  indeed,  any  question  as  to  what  would  have  been 
the  answer  of  the  f  ramers  of  the  American  Constitution  to 
the  question  as  to  whether  or  not  they  intended  that  the 
treaty-making  power  should  be  so  extensive?  Grant  the  power 
to  cede  away  Virginia,  to  cede  the  Old  Dominion,  to  cede 
the  battle-fields  of  Massachusetts ! ! !  The  illustration  of  the 
cession  to  Germany  of  the  provinces  of  Alsace  and  Lorraine 
has  been  given.  As  a  matter  of  fact  Alsace  and  Lorraine  were 
conquered  and  occupied  before  the  treaty  was  made.  It  was 
a  cession  after  an  accomplished  fact  of  conquest  and  occupa- 
tion. Alsace  and  Lorraine  were  as  much  in  the  hands  of  the 
Germans  as  was  Paris  itself.  But  French  precedents  do  not 
in  any  event  apply  to  American  or  English  conditions.  In 
France  the  localities  are  essentially  agencies  of  the  central 
government.  In  the  development  of  both  Great  Britain  and 
America  and  in  the  mastery  of  the  American  continent  the 
principle  of  home  rule,  and  especially  of  a  social  home  rule, 
has  been  the  corner  stone.  The  French  ideal  was  essentially 
nationalistic  and  bureaucratic.  The  American  and  English 
ideal  was  essentially  individualistic  and  Calvinistic.  Thetis 
was  a  home  rule  not  necessarily  of  colonies  or  states  but 
rather  of  the  family,  of  the  village,  of  the  hamlet,  of  the  church* 
of  the  township  and  of  the  hundred.  The  right  to  choose 
one's  associates  was  always  insisted  upon.  It  was  for  this 
reason  that  the  English  civilization  outstripped  the  French 
civilization  in  America  and  overcame  it.     The  growth  in 

•  Sec  Cases  cited  by  Dr.  Lewis  in  Notes  4  and  5.  See  also  Thayer 
Cases  on  Const.  Law,  vol.  x,  p.  373,  note  x,  in  which  Professor  Thayer 
says:  "  The  treaty  making  power,  as  expressed  in  the  Constitution  ti 
in  terms  unlimited  except  by  those  restraints  which  are  found  in  that 
instrument  against  the  action  of  the  government  or  of  its  departments 
and  of  those  arising  from  the  nature  of  the  government  itself  and  of 
that  of  the  states.  It  would  not  be  contended  that  it  extends  so  far 
as  to  authorise  what  the  Constitution  forbids,  or  a  change  in  the 
character  of  the  government  or  in  that  of  one  of  the  states,  or  a  cessio 
of  any  portion  of  the  territory  of  the  latter  without  its  — — ♦  •• 

v  Moore,  International  Arbitrations,  p.  i$j. 
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America  was  the  result  of  the  growth  and  migration  and 
pushing  forward  into  the  wilderness  of  small  local  groups 
whose  members  made  their  own  laws,  chose  their  own  as- 
sociates and  set  up  their  own  standards  of  public  and  private 
.  morality.  The  West  was  not  conquered,  the  Indians  were 
not  subjugated  by  the  troops  of  Great  Britain  or  of  the  United 
States.  It  was  conquered  and  occupied  by  the  hardy t  in- 
dividualistic, often  Calvinistic,  pioneer,  who  without  aid* 
except  that  derived  from  his  own  axe  and  his  own  rifle, 
cleared  and  settled  the  land,  admitted  his  own  associates, 
established  his  own  social  customs,  framed  his  own  govern* 
ment,  provided  for  his  own  defense  and  fought  for  the  home 
and  the  social  institutions  which  he  himself  had  created. 
The  French  on  the  other  hand  were  always  looking  to  their 
central  government  for  their  support,  their  ideals  and  their 
policies.  There  has  indeed  been  in  America  a  local  home 
rule,  a  right  of  flocking  as  one  chooses,  which  as  an  accom- 
plished fact  has  been  more  potent  than  the  theory  of  state 
sovereignty  itself  and  has  not  been  dependent  upon  it.  It 
has  been  the  home  rule  of  the  local  unit,  of  the  family,  of 
the  local  church,  of  the  village  and  of  the  township,  and  in 
the  history  of  Anglo-Saxon  and  American  development  no 
government  has  ever  been  able  to  ignore  it.  No  law  has  ever 
been  strong  enough  to  force  the  Anglo-Saxon  to  change  his 
natural  habits  or  to  mate  or  mingle  with  those  whom  he  does 
not  desire.*  The  Civil  War  may  have  destroyed  to  a  large 
extent  the  doctrine  of  states  rights.  It  did  not  destroy  the 
doctrine  of  inherent  social  rights. 

•  See  De  Tocaueville,  Democracy  in  America,  Chapter  5,  in  whkh 
in  speaking  of  New  England  township  government,  the  author  says: 
"In  this  part  of  the  union  the  impulsion  of  political  activity  was  given 
in  the  townships;  and  it  may  almost  he  said  that  each  of  them  orig- 
inally formed  an  independent  nation.  When  the  longs  of  England 
asserted  their  supremacy  they  were  contented  to  assume  the  central 
power  of  the  state.  The  townships  of  New  England  remained  as  they 
were  before;  and,  although  they  are  now  subject  to  the  state,  they 
were  at  first  scarcely  dependent  upon  it.  It  is  important  to  remember 
that  they  have  not  been  invested  with  privileges,  but  that  they  seem 
on  the  contrary  to  have  surrendered  a  portion  erf  their  independence 
to  the  state.  The  townships  are  only  subordinate  to  the  states  in 
those  interests  which  I  shall  term  social  as  they  are  common  to  all 
the  citizens.  They  are  independent  in  all  matters  that  concern  them* 
selves,  and  among  the  inhabitants  of  New  England  I  believe  that  not 
a  man  is  to  be  found  who  would  acknowledge  that  the  state  has  any 
right  to  interfere  in  their  local  interests.'*  In  commenting  on  tint 
passage.  Judge  Cooley,  in  the  case  of  PeopU  v.  HurUntrt,  24  Mich.  90, 
also  says:  "  The  historical  fact  is  that  local  governments  universally 
in  this  country,  were  either  simultaneous  with  or  preceded  the  more 
central  authority.  In  Massachusetts,  originally  a  Democracy,  the 
two  may  be  said  to  have  been  at  first  identical;  but  when  the  colony 
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The  question  involved  in  the  Japanese  school  controversy 
is  essentially  a  social  question.*  You  can  enforce  commercial 
rules  by  law.  It  is  almost  impossible  to  enforce  social  rules, 
except  where  the  conscience  and  the  will  of  the  community 
are  in  favor  of  the  regulation.  Prom  the  power  to  admit 
aliens  to  citizenship  there  does  not,  as  Doctor  Lewis  asserts, 
necessarily  follow  the  power  to  regulate  the  social  life  of  the 
people  among  whom  they  are  allowed  to  settle.  The  right  of 
the  community  to  protect  its  own  morals  and  to  keep  its  own 
blood  pure,  has,  except  where  the  treaty-making  power  has 
been  involved  (and  there  are  no  adjudications  on  this  question) 
been  universally  recognised.  Is  there  any  reason  for  believ- 
ing that  the  framers  of  the  American  Constitution  ever  had 
anything  but  commercial  considerations  in  mind  when  they 
granted  to  the  central  government  the  treaty-making  power? 
Would  the  people  of  the  several  states  have  consented  for  a 
moment  to  grant  to  a  new  and  untried  government,  of  which 
the  majority  of  them  were  jealous  and  fearful,  the  power  to 
interfere  with  their  domestic  institutions  and  domestic 
privacy,  a  power  which  Great  Britain  herself  has  rarely 
asserted  over  her  own  localities  and  colonies?  There  is  some- 
thing which  is  more  important  than  to  be  able  to  perform 
one's  contracts  with  foreign  nations  or  to  pursue  a  consistent 
policy  towards  them,  and  that  is  the  ability  to  preserve  peace 
and  concord  within  one's  own  dominions.  It  has  been  this 
yielding  to  local  customs  and  institutions  which  has  alone 
kept  the  British  Empire  intact,  which  alone  has  made  the 
retention  of  India  possible.  When  in  1841  a  citizen  of  Great 
Britain  was  being  tried  for  violating  the  laws  of  New  York 
and  set  up  the  defense  that  his  act,  which  was  complicity  in 
the  destruction  of  the  steamship  Caroline,  was  committed  in 

became  a  representative  government,  and  new  bands  poshed  out  into 
the  wilderness,  they  went  bearing  with  them  grants  of  land  and  au- 
thority for  the  conduct  of  their  local  affairs.  But  in  Connecticut  the 
several  settlements  originated  their  own  governments,  and  though 
these  were  doubtless  very  imperfect  and  informal,  they  wets  sum* 
cient  for  the  time  being,  and  the  central  government  was  later  in  point 
of  time."     See  a  wo  Roosevelt,  Winning  of  the  West. 

t  In  speaking  ol  the  segregation  of  the  negro,  the  Supreme  Court  of 
the  United  States  said:  "The  object  of  the  amendment  (14th)  was 
undoubtedly  to  enforce  the  absolute  equality  of  the  two  races  before 
the  law,  but,  in  the  nature  of  things,  it  could  not  be  intended  to  abolish 
distinctions  based  upon  color,  or  to  enforce  social,  as  distinguished 
from  political  equality,  or  a  commingling  of  the  two  races  upon  terms 
unsatisfactory  to  either.  Laws  permitting  and  even  requiring  their 
separation  in  places  where  they  are  liable  to  be  brought  into  contact 
do  not  necessarily  imply  the  inferiority  of  either  race  to  the  other,  and 
have  been  generally  if  not  universally  recognised  a*  within  the  com- 
petency of  the  state  legislatures  in  the  exercise  of  their  police  power/* 
Opinion  in  Plessy  v.  Ferguson,  x6  Sup.  Ct.  Rep.  1138, 1140. 


that  there  are  Imitations.  It  is  admitted  by 
that  there  are  implied  fimitatxms  arising  out  of 
the  fact  that  ~the  Constitution  was  adopted  by  a  free  people 
imbued  with  the  importance  of  individual  liberty  and  firmly 
beocving  in  democratic  inuitutiunv"  Is  there  any  exercise 
of  Kbefty  more  sacred  to  the  Anglo-Saxon  than  the  freedom 
to  choose  Ins  own  associates  and  those  of  Ins  children  and  to 
keep  his  race  pore?    Again  to  use  the  language  of  Judge 

The* 
by  the< 

the  people  the  management  of  their  local 
directly  or  indirectly  off  their  load  officers,  if 
would  be  somewhat  startling  to  oar  people,  and  would  be  likely  to 
lead  hereafter  to  a  more  careful  scrutiny  of  the  charters  of  govern* 
meat  framed  by  them,  lest  sometime  by  an  inadvertent  use  of  worde* 


they  mjgftt  be  found  to  have  conferred  upon  tome  agency  of  their 
own  the  legal  authority  to  take  away  their  liberties  altogether.  If 
we  look  into  the  several  state  coristitutk«s  to  see  wr*st  verbal  restric- 
tions have  heretofore  been  passed  upon  legislative  authority  in  this 
regard  we  shafl  find  them  very  simple.  We  have  taken  mat  peine 
"*  *  **     '    lividual'with 


to  smiuund  the  hie,  liberty  and  property  of  the  indi 
guarantees,  but  we  have  not  as  ajreneral  thing  guarded  local  govern* 


t  with  similar  protections.  We  must  assume  cither  an  taw 
that  the  legislative  control  should  be  constant  and  absolute,  or,  on 
the  other  hand,  that  there  are  certain  fundamental  principles  in  our 
general  framework  of  government  which  are  within  the  coatempla* 
tion  off  the  people  when  they  agree  upon  the  written  charter,  subject 
to  which  certain  delegations  of  authority  to  the  several  departments 
of  government  have  been  made.  That  this  last  is  the  case  appears 
to  me  too  plain  for  serious  controversy. **•« 

These  remarks,  it  is  true,  were  made  in  considering  the 
question  of  the  right  of  home  rule  in  the  municipality  and 
in  the  local  community  as  opposed  to  the  sovereign  state. 
They  are  equally  applicable,  however,  in  the  discussion  of  the 
question  as  to  the  existence  of  local  rights  and  a  local  police 
power  in  a  state  or  in  a  locality  thereof  as  opposed  to  the 
power  of  the  central  government  whether  exercised  by  treaty 
or  otherwise.  The  argument  of  Dean  Lewis  is  rather  an 
argument  or  statement  of  what  would  be  reasonable  than  of 
what  actually  was  the  intention  of  the  framers  of  the  Con- 
stitution and  the  understanding  of  the  people  who  ratified 
it,  or,  indeed,  of  what  is  the  present  construction  of  that 

"Moore,  International  Arbitrations,  p.  1441* 
"  In  PeopU  v.  Hmttmrt,  94  Michigan  97. 
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instrument.  It  might  be  well  to  amend  the  Constitution  so 
as  to  give  to  the  central  government  a  treaty-making  power 
as  extensive  as  that  contended  for,  but  that  is  not  the 
question  before  us.  The  question  is,  what  are  the  constitu- 
tional rights  of  the  state  of  California  and  of  the  city  of 
San  Francisco  under  the  Constitution  as  it  now  stands? 
and  the  determination  of  this  question  should  largely  depend 
upon  the  intention  of  the  framers  of  the  instrument,  if  that 
intention  can  be  arrived  at. 

Andrew  Alexander  Bruce. 
University  of  North  Dakota. 


Liens  pop  Demurrage. — In  view  of  the  increasing  im- 
portance of  the  question  of  freight  and  demurrage  charges, 
all  decisions  of  the  courts  on  these  subjects  are  noticed 
with  peculiar  interest  by  shippers  and  business  men.  In  a 
very  recent  case — Nicolette  Co.  v.  Coal  Co.,  2x3  Pa.,  379,1906 — 
the  Supreme  Court  of  Pennsylvania,  reversing  the  Superior 
Court  and  the  Common  Pleas  Court  of  Allegheny  County, 
held  that  a  common  carrier,  even  if  he  has  sustained  damage 
by  reason  of  the  delay,  has  no  common  law  lien  for  demurrage 
charges;  and  in  strong  dicta  by  Justice  Brown  it  is  said 
(page  38a): 

"  Hence  the  consignee  of  goods  shipped  by  railroad  is  not  bound  by 
rules  and  regulations  of  the  company  providing  for  a  lien  for  demur* 
rage,  though  published,  without  nis  or  the  consignor's  assent  thereto 
when  the  contract  for  shipping  the  goods  was  made.  Even  a  knowl- 
edge  of  such  rules  without  assent  thereto  will  not  affect  the  shipper 
or  consignee.  *  *  *  The  carrier  must  seek  his  redress  in  the  ordinary 
manner  for  breach  of  an  implied  contract." 

The  facts  of  the  case  were  that  a  lien  was  claimed  by  a 
carrier  of  lumber  on  barges,  who  detained  the  lumber  until 
the  plaintiff  company  should  pay  demurrage  charges,  and  on 
this  the  lumber  company  brought  replevin  and  recovered  the 
lumber.  But  throughout  the  entire  opinion  and  in  the  cases 
cited  to  uphold  its  decision,  the  court  treats  it  as  if  the  Hen 
was  a  lien  claimed  by  a  railroad  company  for  demurrage 
charges  on  cars.  So  that  it  may  be  taken  as  settled  that  in 
Pennsylvania,  unless  this  case  should  be  reversed,  a  railroad, 
company  has  no  common  law  or  "  natural "  lien  for  demurrage 
charges  against  the  goods  on  the  goods  shipped,  and  it  is  in 
this  aspect  that  the  case  will  be  discussed. 

It  is  maintained  that  this  rule  grew  up  owing  to  the  limi- 
tations of  the  old  common  law  in  its  power  over  ships  and 
to  the  mere  dicta  of  one  case,  and  the  Pennsylvania  court* 
had  it  deemed  it  wise  to  do  so,  by  pointing  this  out,  could 
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have  treated  the  question  as  a  res  Integra — a  subject  or  point 
not  yet  decided — instead  of  treating  it  as  a  point  definitely 
settled  beyond  dispute,  as  they  did.  Then  had  the  court  con- 
sidered it  as  a  res  integra,  the  argument  for  granting  the  lien  is 
really  stronger  than  the  argument  against  it,  and  so,  if  there 
is  nothing  in  the  very  nature  of  a  lien  which  prevents  its 
being  granted  in  this  case,  it  should  have  been  allowed. 
And  finally,  in  some  instances,  either  by  statute  or  common 
law  decision  contrary  to  the  Pennsylvania  case,  the  lien  has 
been  permitted.  It  is  not  maintained  that  in  point  of  law 
the  decision  of  the  Pennsylvania  court  is  erroneous,  but  it 
is  urged  that  a  contrary  decision  would  not  have  transgressed 
any  settled  rule  of  law  and  would  have  subserved  better  the 
just  needs  of  modern  transportation. 
Story,  in  his  "Treatise  on  Equity/9  says: 

"A  lien  is  simply  a  right  to  possess  and  retain  property  until  tome 
charge  attaching  to  it  is  paid  or  discharged." 

Since  the  Pennsylvania  case  admits  that  a  lien  for  demur- 
rage could  arise  by  special  agreement  or  special  contract  of 
the  parties,  we  are  concerned  only  with  the  court's  denial 
that  such  lien  exists  at  common  law.  The  court  admits  that, 
by  a  particular  agreement  made. on  the  bill  of  lading,  a  lien 
for  demurrage  will  be  granted  to  the  railroad,  but  though  the 
railroad  can  thus  protect  itself,  the  question  remains  impor- 
tant, for  possible  mistakes  or  a  combination  of  circumstances 
might  cause  such  agreement  not  to  be  specially  entered  into 
each  time,  and  unless  so  specially  entered  into,  under  the 
Pennsylvania  decision  the  railroad  has  no  lien  for  demurrage. 

Were  there  any  instances  at  common  law  where  a  lien 
analogous  to  the  railroad's  lien  on  freight  for  demurrage  was 
allowed?  It  is  perfectly  true  that  there  was  no  lien  at  com- 
mon law  for  demurrage  in  shipping  cases,  and  yet  the  com- 
mon law  allowed  very  broad  lien  for  freight  charges.  The  ship 
captain  had  a  lien  on  any  part  of  one  consignee's  goods  for 
the  freight  due  on  all  that  consignee's  shipment. 

In  Wright  v.  Snell,  5  B.  ft  Aid.,  350,  the  court  intimates 
very  clearly  its  opinion,  that  by  notice  plainly  and  widely 
published  though  not  specifically  agreed  to  by  the  shipper, 
a  special  lien  on*  freight  may  become  a  general  lien  for  any 
bade  freight  due  from  the  same  consignee,  provided  no  in- 
justice was  done.  There  is  besides  this  lien  the  well  known 
Hen  on  a  passenger's  baggage  for  the  fare  of  that  passenger, 
as  in  Wolf  v.  Summers,  2  Camp.,  631,  where  a  railroad  was 
allowed  to  hold  a  passenger's  baggage  till  he  paid  his  fare. 
So  that,  by  these  two  cases  it  would  seem  that  when  necessity 
and  justice  demanded  it,  the  common  law  courts  were  not 
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irrevocably  opposed  to  the  extension  of  a  common  carrier's 
lien,  from  a  special  to  a  general  lien,  as  in  the  first  case,  or 
even  farther,  as  in  the  last  case. 

Indeed,  the  Pennsylvania  court  frankly  admits  that  by- 
special  agreement  the  carrier  can  get  his  hen  for  demurrage* 
whereas  formerly  even  this  was  somewhat  of  a  doubtful 
proposition,  as  is  shown  by  a  case  in  the  reign  of  George 
III.* 

The  truth  of  the  matter  is  clearly  set  forth  in  a  case  in 
the  Admiralty  Court,  viz.,  The  Hyperion's  Cargo,  a  Lowell. 
93,  where  the  court  held  that,  under  Admiralty  law  a  ship 
owner  had  a  lien  on  the  cargo  for  demurrage.  The  court 
said: 

"When  the  common  law  of  England  was  modified  by  the  intro- 
duction of  many  rules  from  the  law  merchant,  the  former  law  had  no 
process  for  interring  this  reciprocal  privilege  of  the  ship  and  the  goods* 
and  had  succeeded  in  repressing  the  only  court  that  bad  the  lequisiieY 
mode  of  action,  and  was  obliged  to  say  that  it  could  not  recognise* 
the  maxim  even  when  embodied  in  an  express  contract,  as  it  usually 
was  in  English  charter  parties.*' 

*(Birlcy  vs.  Gladstone  t  Maule  and  Sel.  104)  Then  charter-partiee* 
were  a  frequent  mercantile  arrangement  and  the  court  held,  that  when* 
in  a  charter  party  the  ship  owners  covenanted  to  receive  full  cargo  to 
be  delivered  at  Liverpool  and  the  freighter  covenanted  to  pay  so 
much  per  ton  for  the  cargo  and  so  much  per  diem  for  demurrage  and 
the  freighter  and  ship  owner  mutually  bound  themselves  in  the  penal 
sum  of  £3,000  for  the  performance  of  all  the  articles  of  agreement*, 
the  ship  owners  binding  the  ship,  tackle  and  appurtenances  and  the* 
freighter  the  goods  shipped  by  him  as  freight,  yet  even  here  there  was* 
no  hen  for  a  sum  claimed  for  demurrage  on  the  freight.  The  Court* 
Lord  EUenborough,  C.  J.t  giving  the  opinion,  held  that  there  was  1 
lien  here  because  the  clause  binding  the  parties  in  the  penal  sum 
£3,000  and  claiming  to  give  a  Hen  on  the  freight  to  one  and  on  t 
ship  and  tackle  to  the  other  "can  not  be  mutually  obligatory."  T 
remedy  rests  in  a  suit  for  breach  of  covenant  and  there  is  no  Sen? 
"for  the  owner  of  the  ship  may  detain  the  goods  of  the  freighter  a*9 
security  for  performance  of  the  covenants,  but  the  freighter  cam 
never  detain  the  ship  and  so  there  will  be  no  mutuality  of  Hen  bo— 
tween  them.'*  Though  this  is  a  case  of  a  ship  and  not  of  a  raflroaA 
it  would  seem  as  if  the  Pennsylvania  courts,  by  allowing  a  Ben  if 
special  arrangements  were  made,  had  advanced  a  little,  and  are  soma 
what  more  liberal  in  allowing  liens  than  the  courts  were  formerly. 

The  view  point  of  the  Pennsylvania  court  is  more  advanced,  for  e» 
contract  is  not  void  because  it  is  not  mutually  enforceable,  and  hatft 
the  English  court  agreed  with  the  present  Pennsylvania  court 


lack  of  mutuality  in  the  contract  need  not  have  prevented  its  beinjC 
enforced  against  one  party.  That  the  right  of  lien  was  not  mutueS 
was  an  objection  only  under  the  facts  of  this  case  where  the  parties* 
apparently  intended  to  create  mutual  hens.  A  Ken  does  not  neerf 
mutuality  of  enforcement  and  this  argument  would  therefore  not  b*» 
in  point  to-day  against  granting  a  lien  for  demurrage,  for  there  is  avO 
mutuality  in  the  lien  granted  for  freight,  which  is  admittedly  valid* 
and  so  none  need  exist  in  the  hen  for  demurrage. 
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For  this  proposition  the  court  here  dtes  the  same  old  English 
case  of  BirUy  v.  Gladstone,  cited  anU: 

••*  *  *  The  history  of  this  question  in  the  courts  of  common 
law  in  England  has  been  that  of  a  straggle  between  ship  owners  to 
create  liens  by  stipulation,  especially  Hens  for  demurrage,  and  that 
of  the  courts  to  narrow  the  stipulations  by  construction. 

So  it  would  seem  fair  to  say  that  the  attitude  of  the  Penn- 
sylvania courts  differs  from  that  of  the  old  English  courts* 
for  the  old  courts  disliked  these  specially  created  liens,  while 
the  courts  to-day  have  gone  at  least  one  step  in  advance  of 
them  and  freely  allow  the  lien  if  specially  agreed  upon.  It 
would  seem  also  that  the  Admiralty  Court  in  the  case  just 
quoted  was  of  the  opinion  that  the  only  reason  the  common 
law  had  not  adopted  the  theory  that  a  ship  owner  had  a  lien 
on  the  cargo  for  demurrage  was  because  they  had  no  courts 
where  the  lien  could  be  enforced  properly  and  for  really  no 
other  reason.* 

It  is,  of  course,  plain  that  if  a  common  carrier  by  water 
had  a  common  law  lien  for  demurrage  it  would  be  a  strong 
argument  for  granting  the  same  right  to  a  common  carrier 
by  land,  and  therefore  the  subject  has  been  developed  thus 
fully  in  order  to  show  that  the  ship  had  such  a  lien  in  Ad- 
miralty courts,  and  that  the  lien  was  not  denied  to  a  ship 
owner  by  the  common  law  courts  because  of  any  fundamental 
objection  to  it  in  the  law  as  administered  there.  Besides 
which  the  Pennsylvania  courts  have  already  broken  away 
somewhat  from  the  strict  and  limited  rule  of  the  old  English 
courts,  thereby  making  this  present  step  of  a  common  law 
lien  for  demurrage  not  impossible  had  they  chosen  to  advance 


If  we  consider  the  rule  against  the  lien  apart  from  the 
ship  cases  it  would  appear  to  be  an  outgrowth  or  corollary 
of  the  following  rule,  as  stated  by  Hutchinson  in  his  work 
on  "Carriers,"  Sec.  478: 

"The  lien  allowed  to  the  carrier  by  the  law  extends  only  to  his 
charges  for  the  transportation  of  the  goods  and  does  not  include 
expenses  for  warehousing  them," 

•In  accord  with  this  supposition  would  seem  to  be  the  situation  hi 
the  Admiralty  courts  of  this  country.  Here,  the  Admiralty  courts 
retain  the  ability  to  enforce  the  lien  of  the  cargo  against  the  ship  and 
so  they  allow  the  hen  of  the  ship  owner  to  exist  on  the  freight  for 
demurrage  and  other  charges,  denied  by  the  common  law  courts  of 
England  because  they  could  not  enforce  the  hen  of  the  freight  shipper 
against  the  ship.  In  the  case  of  Hawgood  v.  1,310  Tons  of  Coal,  si 
Fed.  Rep.  6S1,  the  court  held  that  a  ship  owner  has  a  lien  upon  a 
cargo  for  demurrage  enforceable  in  Admiralty  courts  even  though  the 
bin  of  lading  <**r*fc»i«Mwf  no  demurrage  clause  and  the  lien  was  in  this 
1  granted  by  no  special  agreement  at  afl  but  by  common  law. 
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For  the  last  part  of  this  important  proposition  he  cites  two 
cases,  one  of  which  only  is  worthy  of  careful  consideration. 
The  first  case  is  Lambert  v.  Robinson,  in  i  Espinasse  1x9, 
and  the  other  is  S.  5.  Virginia  v.  Kraft,  a$  Mo.t  76.  The 
latter  case  has  really  nothing  to  do  with  the  proposition  for 
which  it  is  cited.* 

The  other  case  cited  is  one  of  the  oldest  cases  which  has  a 
really  important  bearing  on  the  lien  allowed  to  a  carrier  on 
land.  It  has  been  very  frequently  cited  to  sustain  proposi- 
tions similar  to  Hutchinson's,  as  will  be  shown.  In  the  case 
of  Lambert  v.  Robinson,  1  Esp.,  the  facts  were  as  follows: 
A  consignor  of  goods  met  a  stage  coach  on  the  road  and 
stopped  it  to  give  the  driver  a  parcel  to  be  delivered  to  the 
plaintiff  at  the  next  inn.  When  the  coach  arrived  at  the  inn 
the  plaintiff  tendered  the  money  due  for  the  freight  charges, 
but  the  driver  refused  to  deliver  it  up  to  him  unless  he  paid 
2d.  extra  for  bookage  and  warehouse  room;  and  the  plaintiff 
sued  in  trover  and  recovered  the  goods.  The  court  held 
(Eyre,  C.  J.,  giving  the  opinion): 

"The  defendant  had  set  up  no  color  of  title  to  warrant  him  in  hold- 
ing the  goods,  as  there  was  no  lien  given  by  law  in  this  case.  But 
even  admitting  that  by  law  he  had  a  lien,  it  must  be  for  some  legal 
demand.  That  in  the  present  case  the  demand  was  an  exaction,  as 
the  defendant  could  not  claim  a  sum  where  there  was  no  duty  per- 
formed, in  this  case  there  having  been  no  entry  on  the  books  nor 
warehouse  room  occupied." 

He  therefore  directed  a  verdict  for  the  plaintiff.  It  is  sub- 
mitted that  this  case  does  not  go  as  far  as  Hutchinson  would 
have  it,  and  considered  in  the  most  favorable  light,  the 
most  that  can  be  said  is  that  there  is  dicta  to  uphold 
Hutchinson's  rule.  The  case  was  to  settle  the  ownership  of 
2d. ;  the  opinion  was  a  very  short  one,  and  what  the  case 
contains  for  our  purpose  is  only  dicta,  and  not  strong  dicta 

j5.  5.  Virginia  v.  Kraft.  Here  the  carrier  was  suing  the  consignee 
of  certain  freight  for  charges  paid  by  the  carrier  to  a  shipping  agent 
at  the  point  where  the  goods  were  loaded.  These  charges  were  owed 
to  this  shipping  agent  for  traveling  expenses  and  lawyer's  fees  due 
him  from  the  carrier  company.  The  consignee  paid  the  freight  charges 
but  refused  to  pay  any  more  of  the  bill  which  included  in  addition 
tiade 


all  these  payments  made  previously  to  the  shipping  agent,  for  which 
the  consignee  was  not  responsible.  Admittedly  Use  consignee  was 
the  proper  owner  of  the  goods  and  so  far  as  can  oe  gathered  from  the 
report  of  the  case  had  no  knowledge  at  all  of  these  advances  made  to 
the  shippingagent  for  which  the  carrier  now  tried  to  hold  him  re- 
sponsible. The  court  decided  that  the  carrier  company  was  guilty 
of  gross  negligence,  and  could  not  even  collect  in  damages  from  the 
defendant.  Plainly  if  they  could  not  collect  in  damages  they  could 
have  no  lien  and  so  the  case  here  is  not  of  great  weight. 
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at  that.    And  yet  see  how  often  that  case  is  cited  to  sustain 
the  same  proposition: 

In  "Chitty  on  Carriers/'  page  176,  the  case  is  cited  to 
sustain  the  proposition: 

"  Where  goods  are  brought  to  an  inn  or  warehouse,  and  the  consignee 
is  there  ready  to  receive  them,  the  carrier  is  bound  to  deliver  them, 
and  cannot  impose  upon  him  a  liability  for  warehouse  room  or  for 
booking  the  parcel." 

He  does  not  state  that  on  the  facts  of  that  case  the  carrier 
could  have  had  no  right  at  law  to  sue  for  these  charges  be- 
cause he  had  not  earned  them,  and  naturally  he  has  not  a 
lien  for  what  he  has  not  earned. 

In  "Cross  on  Carriers,"  page  287,  the  case  is  cited  under 
this  statement: 

"It  mutt,  however,  be  a  detention  only  for  the  amount  actually 
incurred  for  carriage.  Thus  where  goods  are  taken  by  the  owner 
from  the  wagon,  the  carrier  or  warehouseman  has  no  claim  for  book- 
ing or  warehouse  room,  and  there  is  consequently  in  such  case  no 
right  of  hen." 

Here  the  statement  is  most  nearly  correct,  and  yet  if  the 
case  had  not  been  read  by  the  person  seeing  the  statement 
it  might  not  be  understood  that,  so  far  as  the  case  decides*  it 
did  not  grant  a  lien  because  the  lien  had  not  been  earned,  and 
was  really  asked  for  to  sustain  a  fraudulent  charge. 

In  "Moore  on  Carriers,"  page  441,  the  case  is  cited  to  sus- 
tain the  proposition, 

where  the  carrier  voluntarily  parts  with  the  possession  it  loses  its 
en." 


and  though  it  is  hard  to  see  at  first  how  the  case  on  its  face 
does  stand  for  that,  it  is  entirely  aside  from  the  subject  at 


In  "Jeremy  on  Carriers,"  page  78,  the  case  is  cited  to 
prove  the  proposition  it  really  stands  for,  viz.,  that  a  carrier 
has  no  lien  on  goods  for  an  act  which  he  did  not  perform. 
But  this  does  not  support  the  proposition  that  if  he  perform 
duties  he  has  not  then  a  Hen. 

"Jones  on  Lien,"  Sec.  281,  cites  the  case  twice  to  sustain 
the  two  following  doctrines: 

(1)  "A  carrier  has  no  lien  for  charges  not  connected  with  the  trans- 
portation of  the  goods  and  not  within  the  contemplation  of  the  parties." 

(2)  The  second  time  Jones  cites  the  Lambert  v.  Robinson 
case  is  to  sustain  the  proposition  in  Sec.  981: 

' '  A  carrier  has  no  lien  for  the  storage  of  goods  unless  there  be  special 
contract  allowing  him  to  carhge  for  storage,9' 
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and  under  this  he  cites  only  one  other  case  besides  Lambert 
v.  Robinson,  the  case  of  Sonars  v.  British  Co.,  in  30  J.  L.  Q. 
B.v  9»9,  which  is  not  important.* 

This  shows  how  prevalent  has  become  the  idea  that  Lam- 
bert v.  Robinson  really  decides  the  proposition  for  which  it  is 
so  often  cited.  Compare  the  statement  for  which  the  case  is 
made  authority  and  correctly  in  Angell  in  "The  Law  of  Car- 
riers/* Sec.  368: 

"But  cases  of  this  sort  depend  much  on  circumstances.  •  •  • 
In  one  case  it  appears  that  the  detention  can  only  be  for  the  amount 
incurred  for  carnage;  as  where  goods  were  taken  by  the  owner  from 
the  carrier's  wagon  it  was  held  that  the  carrier  had  no  claim  for  book* 
ing  and  consequently  he  could  set  up  no  lien  for  delivery." 

There  are  other  instances  of  the  misapplication  of  this  case.i 
Besides  this  old  case  of  Lambert  v.  Robinson,  which  is  the 
fountain  head  of  this  rule,  the  Pennsylvania  court  cites  other 
authority.  One  is  "The  American  Encyclopedia  of  Law/' 
which  says  there  is  no  lien  for  demurrage,  and  cites  for  the 
proposition  only  two  cases  not  already  discussed  somewhere 
before.  The  cases  are  Railroad  v.  Hunt,  15  Lea,  a6i9  which 
does  not  strengthen  the  position  to  any  extent/  and  another 
case  which  will  be  discussed. 

The  Pennsylvania  case  then  cites  "  Redfield  on  Railways/' 
page  193,  as  follows: 

"The  right  of  a  common  carrier  to  a  hen  extends  to  charges  con- 
nected with  the  expense  of  transportation  strictly.'9 

ASomers  v.  British  Co.  merely  holds  that  an  artifier  who  in  the 
exercise  of  his  right  of  lien  detains  the  chattel  upon  which  he  has 
expended  his  labor  and  material,  has  no  claim  against  the  owner  for 
taking  care  of  the  chattel  while  so  detained. 

sin  Crommelin  v.  N.  Y&  H.  R.  R.  Co.,  (1  Abbott,  N.  Y.  App.  47*), 
the  court  m  an  opinion  by  Hunt,  Ch.  I.,  held  that  the  defendant  rail- 
road had  no  lien  on  the  freight  for  the  demumee  which  was  admittedly 
then  due  from  the  consignee  for  his  delay.  The  situation  as  it  was  in 
the  Superior  Court  is  reported  here  thus:  "The  Superior  Court  on 
appeal  held  for  substantially  the  same  reasons  as  those  assigned  in 
the  following  opinion  that  there  was  no  hen ;  citing  besides  other  cases 
Lambert  v.  Robinson,  1  Esp.  110,  and  Whittaker  on  Liens."  In  the 
'    "  '  Bosw,  - 


report  of  the  same  case  in  10  Bosw.  77,  the  court  cites  fxactacafly 
two  authorities  in  the  way  of  cases,  vis.:  Birley  v.  Gladstone— the 
reason  for  which  decision  has  been  fully  explained — and  then  the 
court,  Mowell,  J.,  says:  "The  only  other  case  (besides  the  case  of 
Birley  v.  Gladstone)  I  have  found  bearing  directly  on  this  question  is 
Lambert  v.  Robinson  1  Esp.  siq." 

•For  in  this  case  the  railroad  itself  was  in  fault  and  caused  the  de- 
lay during  which  it  then  tried  to  claim  demurrage  and  a  lien  for  de- 
murrage, which  of  course  was  not  allowed  as  the  demurrage  charge 
itself  was  wrong. 


I* 

The  only  case  cited  to  sustain  this  by  RedfieM  is  the  case 
already  mentioned  here,  vis.t  The  Virginia  v.  Kraft,  25  Mo., 
76,  in  which  case,  as  said  before,  the  court  refused  to  allow 
a  lien  in  a  case  where  the  carrier  could  not  have  recovered 
in  damages  anyhow,  and  so,  of  coarse,  had  no  right  of  Sen. 
The  last  case  cited  by  the  opinion  in  the  Pennsylvania  case 
and  in  the  "American  Encyclopedia"  is  an  Illinois  case 
{Chicago  &  N.  W.  R.  R.  v.  Jenkins,  103  ID.,  5*8).  which 
holds  simply  on  its  own  authority  that  no  such  Ken  exists. 
and  is  in  plain  accord  with  the  Pennsylvania  decision. 

Tracing  out  as  far  as  possible  the  origin  for  the  rule  as 
laid  down  in  Pennsylvania,  New  York  and  Illinois,  and 
through  the  various  cases  and  text  books,  the  rule  seems  to 
be  grounded  primarily  on  two  old  English  cases — Lambert 
v.  Robinson  and  Birhty  v.  Gladstone.  The  courts  and  text 
writers  have  laid  special  stress  on  Lambert  v.  Robinson,  and 
more  than  any  single  case  it  seems  to  have  been  relied  on. 
It  would  seem  as  though  this  old  case,  had  the  court  in  113 
Pa.  chosen  to  do  so,  could  have  been  distinguished  very 
easily  and  the  fact  that  the  rule  was  based  on  dicta  could 
have  been  pointed  out.  Courts  of  as  high  authority  as  the 
court  which  decided  Birley  v.  Gladstone  have  openly  said  that 
that  case  was  decided  in  that  way  because  the  court  had  no 
method  of  enforcing  the  lien.  So  that  again,  had  the  Penn- 
sylvania court  decided  to  depart  from  this  case,  it  could  have 
done  so  without  any  serious  change  of  the  law;  and  the  en* 
tire  question  might  therefore  have  been  considered  as  a  res 
integra,  instead  of  which  the  court  apparently  treats  the 
entire  subject  as  one  settled  beyond  every  doubt,  and  pays  no 
regard  to  the  economic  and  practical  side  of  the  question. 

Had  the  problem  been  viewed  at  all  from  a  practical  busi- 
ness or  economic  standpoint  there  might  have  been  much 
said  in  favor  of  granting  the  lien.  It  seems  hard  to  find  any 
strong  reason  why  a  lien  should  not  be  granted  for  demur- 
rage. The  demurrage  charges  themselves  are  perfectly  reg- 
ular and  legal,  except  in  Nebraska,  and  they  have  been  found 
to  be  absolutely  necessary.  Why  endanger  their  existence 
and  render  them  so  much  more  cumbersome  by  forcing  the 
railroad  to  sue  for  the  damages  at  law,  as  the  Pennsylvania 
case  suggests,  when  the  just  and  legal  payment  can  so  much 
easier  be  obtained  by  letting  the  railroad  hold  the  property 
till  the  amount  due  is  paid?  Then,  too,  why  is  a  lien  given 
for  freight?  Because  the  railroad  is  forced  by  law  to  carry 
freight.  But  this  first  step  having  been  forced  by  law,  the 
result  is  of  necessity  that  the  railroad  must  store  the  freight 
till  the  consignee  has  a  reasonable  time  in  which  to  remove 
it.    There  is,  it  would  seem,  therefore,  but  little  real  distine- 
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tion  between  freight  and  demurrage  charges,  which  are  both 
the  result  of  the  common  carrier's  position.  It  would  be  li- 
able for  damages  if  it  did  not  store  the  goods  in  some  proper 
way  (Porter  v.  Chicago  &  R.  I.  R.  R..  so  111.,  407),  yet  tt  can- 
not mandamus  the  consignee  to  unload;  and  the  railroad 
must  therefore  either  go  to  the  expense  of  building  and  main- 
taining a  warehouse  or  lose  the  use  of  its  cars  for  that  time. 
It  would  appear  that  the  railroad  is  in  such  a  position  that, 
being  forced  by  necessity  to  care  for  the  goods,  it  should  in 
justice  have  a  lien  on  them  for  demurrage  charges. 

It  is  reasonably  sure  that  the  ease  with  which  a  railroad  ' 
having  this  lien  can  collect  the  demurrage  .will  greatly  aid 
commerce  and  transportation.  The  consignee,  knowing  that 
he  must  pay  demurrage  as  a  just  penalty  for  his  delay,  and 
that  if  he  does  not  pay  it  he  cannot  get  the  goods,  will  hurry 
to  remove  the  goods,  or  if  he  cannot  avoid  some  delay,  will 
pay  the  demurrage  rather  than  be  longer  deprived  of  his 
property,  and  so  in  the  latter  case  the  railroad  is  not  forced 
to  bring  suit.  When  the  necessity  and  justice  of  the  charge 
itself  are  realised  it  will  be  seen  that  the  more  readily  col- 
lectible it  is  made,  the  fairer  it  will  be  to  all  concerned  and 
the  better  will  railroads  be  able  to  discharge  their  duties  to 
the  public. 

There  is  nothing  in  the  very  nature  of  a  lien  which  makes 
it  unjust  or  otherwise  to  give  the  lien  in  this  case.  And  Cross, 
in  his  book  "On  the  Law  of  Lien,"  page  7  ei  seq.,  says  in  part 
that  a  lien  is  very  analogous  to  a  nght  of  set-off,  and  he 
makes  four  main  distinctions,  which  do  not  affect  the  point 
at  hand.* 

Cross  says  in  part  that  liens  and  set-offs  are  merely  means 
by  which  the  law  avoids  circuity  of  action.  They  are  mere 
modes  of  convenience,  which,  however,  must  not  be  used  if 
any  real  injustice  is  worked.  Liens  may  arise  through  policy 
of  the  law,  by  custom  of  the  realm  or  by  agreement,  either 
express  or  implied,  between  the  parties.  It  will  be  seen  how 
very  simple  a  lien  is.  It  is  practically  here  nothing  but  a 
set-off.  It  cannot  be  sold  to  some  entire  outsider.  It  is  not 
subject  to  execution.  It  is  merely  the  right  to  hold  the  goods 
till  a  just  charge  due  on  them  be  paid.  No  basic  objection 
to  granting  the  lien  here  exists.    It  is  a  simple  and  direct 

1(1)  Set-off  is  confined  more  generally  to  action  tx  contractu,  while 
a  lien  may  frequently  be  advanced  in  action  of  tort;  (a)  Set-off  can 
be  pleaded  to  an  account  less  than  or  equal  to  the  amount  sued  for, 
but  a  lien  exist*  on  security  to  any  amount;  (3)  Set-off  is  not  plead- 
able if  barred  by  the  Statute  of  Limitations,  but  goods  may  be  detained 
as  a  lien  notwithstanding  that  only  the  remedy  by  action  is  barred; 
(4)  Set-off  includes  all  mutual  debts  in  the  same  right,  but  a  hen 
cannot  be  maintained  after  the  debt  for  which  it  is  security  is  paid. 
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means  for  the  collection  of  a  just  debt.  Formerly  there  was 
a  grave  objection  to  this  lien  because  the  amount  of  the 
charge  was  not  definite  and  could  only  be  made  definite  by 
the  findings  of  a  jury.8 

But  this  objection  of  uncertainty  has  to-day  been  entirely 
removed  because  the  railroads  now  have  as  regular  charges 
for  demurrage  as  they  do  for  freight,  and  these  are  published 
and  known  to  every  shipper  and  consignee. 

Let  us  consider  the  arguments  against  the  lien  as  presented 
in  the  cases  denying  its  existence,  aside  from  their  discussion 
of  the  old  cases.  The  two  cases  which  present  the  strongest 
arguments  against  the  lien,  aside  from  all  consideration  of 
authorities,  are  the  Illinois  case  and  the  Pennsylvania  cases. 
The  Illinois  case  (C.  &  N.  R.  R.  v.  Jenkins,  ante),  in  showing 
why  at  maritime  law  the  lien  was  allowed  says: 

41  But  the  mode  of  doing  business  by  the  two  kinds  of  carriers  is 
essentially  different.  Railroad  companies  have  warehouses  in  which 
to  store  freights.  Owners  of  vessels  have  none.  Railroads  discharge 
cargoes  earned  by  them.  Carriers  by  ship  do  not,  but  it  is  done  by 
the  consignee.  ** 

The  Pennsylvania  court  advances  two  other  reasons  against 
the  lien:  (1)  Demurrage  is  not  of  frequent  occurrence  and  is 
not  anticipated,  and  (2)  the  charge  is  not  certain. 

The  mere  statement  of  these  so-called  objections  shows 
their  weakness.  Why  should  a  railroad  be  forced  to  have 
warehouses  any  more  than  a  steamship  company?  The  goods 
to-day  are  usually  unloaded  by  the  consignee  or  his  agent. 
These  are  the  plain  answers  to  the  Illinois  case.  As  to  the 
Pennsylvania  objections,  it  is  surprising  to  contend  that 
demurrage  is  of  infrequent  occurrence,  for  it  occurs  but  too 
constantly.  And  the  charges  are,  as  stated  before,  as  definite 
as  the  freight  rates  and  as  well  known  to  consignors,  and 
being  known  to  them* 

"it  is  to  be  presumed,  .in  the  absence  of  any  evidence  to  the  contrary, 
that  the  parties  contracted  with  reference  to  these  charges. M 

Yet  these  are  all  the  arguments,  apart  from  0I4  authorities, 
advanced  by  courts  refusing  the  lien;  arguments  which  are 
not  to  be  compared  with  the  arguments  on  the  other  side, 

•In  the  old  case  of  Phillips  v.  RodU  (15  Bast  549)  which  was  a 
case  of  very  similar  facts  to  BirUy  v.  Gladstone,  anu,  and  sited  ia 
that  latter  case,  the  court  said:  "It  is  impossible  in  this  case  without 
the  intervention  of  a  jury  or  an  arbitrator  to  settle  what  is  the  sum 
to  be  tendered;  it  would  be  taking  a  leap  in  the  dark.  When  there 
ia  no  custom  to  regulate  the  proportion  ana  the  amount  the  case  must 
necessarily  rest  ia  damages,': 
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had  the  court  but  chosen  to  regard  the  question  as  un- 
decided instead  of  following  an  old  dicta. 

The  opposite  rule — granting  the  lien  for  demurrage— does 
prevail  in  at  least  one  jurisdiction  by  decision  and  has  been 
made  the  law  in  others  by  statute.  In  Colorado  Annot.  St. 
1891-2855,  North  Dakota  Code  6286,  and  Wyoming  Rev. 
Sts.  1887-2846,  such  a  lien  for  demurrage  would  appear  to 
exist  if  any  fair  interpretation  of  these  statutes  be  given, 
though  no  cases  making  any  interpretation  of  this  point  have 
been  observed. 

Massachusetts  held  in  Milter  v.  Mansfield,  1x2  Mass.v  260, 
directly  contra  to  the  Pennsylvania  case.  A  railroad  company 
had  a  lien  on  the  freight  of  the  plaintiff  for  demurrage  which 
the  defendant,  the  railroad  company,  had  a  right  to  charge 
and  which  the  plaintiff  knew  would  be  charged. 

"Being  known  to  the  plaintiff,  at  is  to  be  presumed,  in  the  absence 
•of  any  evidence  to  the  contrary,  that  the  parties  contracted  with 
reference  to  it.  It  enters  into  and  forms  part  of  this  contract,  and 
defendant  is  entitled  to  recover  the  amount  fixed  by  usage,  by  virtue 
of  a  plaintiff's  promise  to  pay  it.  This  charge  is  in  its  essential  char- 
acter a  charge  for  storage.  After  the  arrival  of  the  goods  at  their 
destination  the  liability  of  the  company  as  common  carriers  ceased, 
but  they  became  liable  to  the  custody  of  the  goods  as  warehouse- 
men, and  if  they  were  not  removed  within  a  reasonable  time  wen 
entitled  to  compensation  for  which  they  had  a  lien  as  1 


There  cannot  be  much  doubt  as  to  the  correctness  of  this 
Massachusetts  view.  The  grounds  on  which  the  lien  is  based 
here  is  that  the  railroad  becomes  a  warehouseman  when  it 
holds  the  consignee's  freight  longer  than  a  certain  time.  And 
perhaps  the  strongest  argument  of  all  against  the  present 
Pennsylvania  decision  is  that  in  Slunk  v.  Phila.  Steam  Co., 
60  Pa.,  109,  Sharswood,  J.,  says: 

"The  responsibility  of  the  carrier  ought,  it  would  seem,  to  last 
either  until  delivery  to  the  owners  or  until  that  of  some  other  party 
begins.  Transporters  of  merchandise  may  be  both  carriers  and  ware- 
housemen, and  they  cease  to  be  the  former  when  they  have  placed 
the  goods  they  have  carried  in  a  depot  of  their  own  or  any  other  sals 
warehouse.  Their  responsibility  as  warehousemen  is,  however,  only 
for  ordinary  neglect." 

So  the  Pennsylvania  court  has  imposed  upon  the  railroad  all 
the  duties  and  liabilities  of  warehousemen,  and  yet  denies 
to  them  one  of  the  cardinal  rights  of  a  warehouseman — the 
right  to  hold  the  goods  till  the  fair  charges  for  storage  be 
paid.  It  might  almost  seem  as  though  the  Pennsylvania 
court  had  taken  a  step  backward  simply  to  uphold  the  dicta 
of  the  old  case  of  Lambert  v.  Robinson  and  had  overruled  * 
sound  and  eminently  correct  decision  by  a  great  judge.    Bat 
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the  court  apparently  pays  no  attention  to  this  anomaly.  A 
railroad  still  remains  a  warehouseman  and  responsible  as 
such,  and  yet  it  cannot  protect  itself  as  an  ordinary  ware- 
houseman can  by  holding  the  goods  stored  till  the  storage 
charges  thereon  are  paid.  This  important  right  is  denied  to 
the  railroad,  merely  because  of  the  dicta  in  one  old  case  decid- 
ing the  ownership  of  twopence. 

To  sum  up  in  conclusion: 

(x)  Demurrage  was  allowed  to  sustain  a  lien  in  the  case 
of  ships  by  the  Admiralty  courts  and  only  refused  by  the 
courts  of  common  law  because  of  their  inability  to  enforce  it. 

(2)  The  common  law  courts  have  been  willing  to  extend 
the  special  lien  for  freight  charges  to  a  general  lien,  or  even 
farther,  if  the  circumstances  warranted  it;  and  so,  since  de- 
murrage is  a  charge  made  necessary  by  the  same  basis  as 
freight  charges,  the  two  are  very  analogous,  and  the  differ* 
ence  between  them  is  not  great  enough  to  allow  the  Hen  in 
one  case  and  to  deny  it  in  the  other. 

(3)  Especially  since  the  rule  denying  it  to  carriers  by  land 
is  based  primarily  on  the  dicta  of  one  old  case,  the  rule  need 
not  therefore  have  decided  this  court. 

(4)  Then  the  arguments  against  the  lien,  apart  from  the 
decisions  themselves,  do  not  seem  so  strong  or  convincing 
as  the  arguments  for  it,  especially  since  there  is  absolutely 
nothing  in  the  nature  of  a  lien  itself  which  makes  its  exis- 
tence here  impossible.  Indeed,  every  requirement  of  a  Hen 
seems  to  be  fulfilled  here,  and  its  convenience  makes  it  almost 
a  necessity. 

(5)  Besides  which,  the  Pennsylvania  court  having  already 
held  the  railroad  to  be  a  warehouseman  in  respect  of  keeping 
the  freight,  the  right  of  a  warehouseman  to  his  lien  is  sou 
a  cardinal  thing  that  it  would  seem  very  unjust  to  refuse  it 
to  a  railroad  when  acting  in  this  capacity. 

Paul  Frccma*. 
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The  Foundations  of  Lbcal  Liability.  A  Presentation  of 
the  Theory  and  Development  of  the  Common  Law.  by 
Thomas  Atkins  Street,  A.M.,  LL.B.  In  three  volumes. 
Edward  Thompson  Company,  Northport,  R.  I..  1906. 
Pp.  xxix.  500;  xviii,  559;  xit  571. 

It  is  some  time  since  there  has  appeared  in  the  field  of 
legal  literature  so  ambitious  a  production  as  these  volumes 
on  the  Foundations  of  Legal  Liability  by  Mr.  Street.  With 
the  professed  purpose  of  presenting  a  synthesis  of  the  funda- 
mental principles  of  the  Common  Law  in  the  several  fields 
of  Tort,  Contract  and  Actions,  and  indicating  their  evolution 
along  scientific  and  historical  lines,  the  magnitude  of  the 
work  might  well  appall  any  author  of  legal  treatises.  Cer- 
tainly the  effort  challenges  our  attention  and  calls  for  care- 
ful consideration,  in  spite  of  the  fact  that  one  is  naturally 
led  to  expect  defects  in  so  comprehensive  a  work  produced 
by  one  man  within  the  time  apparently  given  these  volumes. 

The  subject  matter  is  presented  in  three  volumes,  the  first 
being  devoted  to  Torts,  the  second  to  Contracts,  and  the 
third  to  Actions.  This  division  is  obvious,  but  it  may  be  said 
on  the  threshold  that  the  author's  arrangement  of  his  subject 
matter,  though  perhaps  open  to  criticism  in  some  respects, 
is  in  general  very  satisfactory.  His  classification  is  in  fre- 
quent instances  novel,  and  based  on  a  theory  of  the  law  which 
renders  the  division  of  the  subject  a  means  of  effecting  clear- 
ness of  thought  and  presenting  the  rules  of  law  in  a  helpful 
light  by  showing  their  interrelation  in  a  new  perspective. 

We  feel  also  that  special  mention:  should  be  made  of  Mr. 
Street's  style  of  expression.  He  has  treated  his  subject  in 
terse,  clear  English,  an  element  of  no  small  merit  in  legal 
treatises  and  one  rather  infrequently  met  with.  We  have 
no  hesitation  in  commending  his  work  in  this  regard  most 
highly,  and  whatever  may  be  our  views  as  to  the  essential 
merit  of  his  production  as  an  exposition  of  the  law,  lawyers 
will  no  doubt  find  it,  as  a  treatise  of  this  kind,  unusually 
readable  and  interesting. 

During  the  last  thirty  years  an  enormous  amount  of  atten- 
tion has  been  devoted  to  the  historical  development  and 
scientific  analysis  of  the  foundation  of  the  law.  Mr.  Street 
in  his  preface  frankly  admits  his  indebtedness  to  the  many 
articles  contained  in  various  legal  publications  embodying 
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the  results  of  these  researches.  He  has  in  many  places  set 
out  in  his  usual  clear  admirable  English,  a  rtsuml  of  the 
results  thus  obtained.  In  other  instances  the  views  of  these 
writers  appear  indirectly  in  their  influence  upon  his  opinions. 
On  the  whole  Mr.  Street  has  done  .a  great  service  in  bringing 
in  concise  form,  though  not  always  adequately  or  accurately, 
this  information  before  the  profession  to  whom  these 
articles,  though  their  existence  is  known,  are  practically 
inaccessible. 

The  criticisms  which  we  find  it  necessary  to  make  upon  this 
production  result  largely  from  its  ambitious  scope.  A  book 
that  purports  to  investigate  generally  the  foundations  .of  the 
Common  Law  and  present  the  rules  thereof,  as  at  present 
existing,  describing  at  the  same  time  their  evolution,  must 
be  considered  on  a  very  different  basis  from  a  book  of  more 
modest  pretensions.  Accuracy  in  details,  thoroughness  in 
treatment  and  philosophical  depth  and  grasp  in  analysis,  are 
naturally  to  be  expected.  The  book  fails,  we  believe,  to  reach 
the  high  standard  which  its  preface  leads  us  to  expect.  There 
is,  as  a  rule,  little  effort  to  pursue  the  rules  of  law  to  their 
philosophical  source.  Perhaps  the  author  has  not  had  this 
purpose  in  mind  and  the  omission  to  present  his  principles 
in  this  aspect  should  be  considered  a  criticism  rather  upon 
his  conception  of  the  scope  of  his  work  than  upon  the  com* 
pleteness  with  which  he  attains  his  purpose.  Still,  in  a  work 
on  the  Foundations  of  Legal  Liability,  philosophical  consid- 
erations as  to  the  ultimate  reasons  tor  the  various  rules  of 
law  have  not  only  a  proper  but  an  indispensable  place  if  the 
subject  is  to  be  treated  in  the  most  illuminating  manner. 

It  is  however  in  respect  to  his  exposition  of  modern  rules 
of  law  and  his  theories  as  to  the  historical  development  of 
the  law  that  Mr.  Street's  sins  of  commission  appear  most 
clearly. 

It  would  be,  of  course,  impossible  to  take  up  Mr.  Street's 
work  chapter  by  chapter,  and  to  point  out  what  in  the  re- 
viewer's opinion  is  good,  what  is  novel,  and  what  is  erroneous 
or  inaccurate.  Our  purpose  is  merely  to  indicate  the  general 
quality  of  the  work  which  he  has  done,  and  how  closely  he 
has  approached  to,  how  widely  departed  from,  that  standard 
of  finality  and  excellence  which  he  has  in  his  preface  claimed 
for  his  production.  For  this  purpose  it  is  necessary  to  indi- 
cate what  appear  to  the  reviewer  certain  inaccuracies  of 
statement  and  falsities  of  view-point. 

An  illustration  of  the  difference  between  Mr.  Street's  some- 
what superficial  method  and  imperfect  comprehension  of 
.historical  development  and  the  accuracy  and  thoroughness 
of  an  original  investigator  can  be  found  in  a  comparison 
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between  his  discussion  of  the  subject  of  trespass  ab  initio 
and  the  admirable  exposition  of  the  same  subject  by  Prof. 
Ames,  ii  Harvard  Law  Review,  pages  287  to  189. 

Mr.  Street's  position  that  tort  liability  is  primarily  based 
on  harm  to  the  plaintiff,  while  it  reflects  the  attitude  of  the 
modern  law  which  allows  no  new  right  of  action  unless  actual 
temporal  detriment  be  shown,  none  the  less  ignores  the  his- 
torical development  of  the  law  and  leaves  without  adequate 
explanation  that  large  group  of  torts,  direct  descendants  of 
theoriginally  quasi  if  not  wholly  criminal  action  of  trespass, 
which  preserve  the  punitive  character  of  their  parent  and  re- 
quire no  proof  of  appreciable  temporal  detriment. 

Liability  for  the  violent  touching  of  the  person  or  the 
mere  walking  upon  the  land  of  another  appears  wholly  ab- 
normal if  its  origin  be  overlooked. 

Again,  while  Mr.  Street  disagrees  with  the  prevailing  view 
that  tort  is  a  breach  of  a  law-imposed  duty  and  repudiates 
Mr.  Justice  Holmes'  definition.which  he  condenses  (p.  xxvii)  as 
follows:  "A  tort  is  a  wrong  which  consists  in  the  infliction  of 
temporal  damage  by  a  responsible  person  under  circum- 
stances of  such  nature  that  the  person  inflicting  the  damage 
knows  or  in  common  experience  ought  to  know,  that  his 
conduct  is  likely  to  result  in  harm,"  it  is  bard  to  see  how 
the  investigation  is  advanced  any  closer  to  final  solution  by 
considering  tort  as  a  legal  delinquency.  It  is  difficult  to  the 
average  mind  to  conceive  of  an  act  being  wrongful  in  the 
absence  of  a  duty  to  refrain  from  it.  While  Mr.  Justice  Holmes* 
definition  is  open  perhaps  to  the  criticism  Mr.  Street  makes 
that  at  best  it  is  only  partially  applicable,  on  dose  analysis 
it  will  be  seen  to  adequately  cover  all  the  field  of  living 
modern  tort  liability,  and  to  supply  a  safe  and  just  guide 
for  its  future  growth.  Its  inadequacy,  if  inadequate  it  be, 
is  in  this,  that  it,  like  Mr.  Street  himself,  takes  no  account 
of  those  liabilities  which  are  survivals  of  the  punitive  action 
of  trespass  and  of  those  actions  in  which  the  plaintiff's  title  is 
alone  important,  which  were  drawn  into  tort  when  the  earlier 
possessory  actions  fell  into  desuetude  and  which  still  preserve 
their  essentially  proprietary  character. 

But  what  Mr.  Justice  Holmes'  definition  possesses  to  the 
full — appreciation  of  social  duty  as  the  standard  of  legal 
conduct — Mr.  Street  entirely  overlooks.  Thus  he  appears 
to  miss  the  dominant  keynote  of  modern  tort  liability.  This 
is  the  more  curious  since  he  has  clearly  stated  (Chap.  VI) 
the  steps  by  which  the  early  stringent  duty  of  answering  for 
all  the  direct  consequences  of  any  voluntary  act  was  modi- 
fied by  the  growth  of  the  justification  that  the  technical 
trespasser  intended  no   harm   and  had  taken  every  care 
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to  avoid  it.  He  points  out  (p.  189  et  seq.)  for  the  first  time, 
so  far  as  the  reviewer  knows,  that  this  excuse  became  fully 
recognized  just  about  the  time  when  the  action  on  the  case 
for  injuries  done  in  the  performance  of  one's  own  projects 
indirectly  and  without  violence,  was  coming  into  prominence 
and  that  the  same  principles  were  naturally  applied  to  them. 

Once  depart  from  the  stringent  early  measure  of  trespass 
liability,  and  it  is  evident  that  one  of  two  things  becomes 
inevitable,  either  that  no  one  shall  be  held  a  wrong-doer 
unless  he  intended  to  work  injury,  nor  responsible  beyond 
the  harm  intended  (a  liability  adequately  punishing  moral 
and  ethical  delinquencies  but  affording  no  sufficient  pro- 
tection to  the  innocent  sufferer  from  unintended  harm),  or 
that  there  shall  be  set  up  some  purely  external  standard  of 
legally  permissible  behavior  such  as  that  actually  adopted— 
the  conduct  of  the  normal  average  good  citizen  who  con- 
siders  not  only  his  own  interests  but  his  neighbor's  safety. 

In  negligence,  the  typical  action  on  the  facts  of  the  partic- 
ular case,  there  is  normally  presented  as  a  preliminary  ques- 
tion the  wrongfulness  or  innocence  of  the  particular  act  or 
omission.  This  question,  though  by  no  means  always  absent, 
is  not  normally,  important  in  other  tort  actions,  in  many 
of  which  as  in  trespass  to  person  or  property,  or  in  libel, 
the  wrongfulness  of  the  act  if  committed,  is,  in  the  absence 
of  justification,  undoubted.  Mr.  Street  adopts,  page  90,  the 
theory  taken  from  Beven  on  Negligence  (p.  106)  which  he 
states  to  be  that,  "  reasonable  foresight  of  harm  supplies  the 
criterion  for  determining  the  preliminary  question  as  to 
whether  negligence  exists  in  a  particular  case,  but  that  neg- 
ligence once  established,  the  extent  of  the  liability  is  deter- 
mined by  the  rule  of  liability  which  applies  in  tort."  He 
fails  however,  to  perceive  that  this  distinction  is  based  upon 
this,  that  while  social  duty  is  the  test  of  permissible  legal 
conduct,  legal  delinquency  being  shown,  the  policy  of  the  law, 
which  to  protect  others  considers  wrongful  acts  probably  in* 
jurious  to  them,  requires,  in  order  that  the  protection  shall  be 
adequate,  that  the  liability  shall  extend  to  all  the  harm  actually . 
resulting  therefrom.  Mr.  Street  unfortunately  fails  to  per- 
ceive that  this  distinction  is  based  on  conceptions  inherent 
in  the  very  nature  of  tort  (or  law  imposed)  liability  and 
allows  himself  to  be  misled  by  the  apparent  similarity  be- 
tween the  test  for  ascertaining  negligence  and  the  admitted 
test  for  ascertaining  the  extent  of  the  liability  for  breach  of 
contract.  He  jumps  to  the  conclusion  that  foresight  is  the 
test  for  ascertaining  negligence,  while  hindsight  ascertains 
the  measure  of  damages  for  the  reason  that  negligence  is 
neither  wholly  tort  nor  altogether  contract,  but  something 
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half  way  between  the  two,  having  in  one  aspect  affinity  to 
tort,  in  the  other  to  contract.  He  .rejects  as  arbitrary  the 
time  honored  distinction  between  tort  and  contract.  Legal 
liability  he  thinks  should  be  properly  divided  into  delict, 
active  misfeasance,  and  omission  of  duty,  passive  non-fea- 
sance. Only  delicts  are  true  torts.  Contracts  he  appears  to 
consider  only  a  special  type  of  omission  of  duty.  Negligence, 
he  says,  is  on  the  equatorial  belt,  sometimes  delictual  and  tor- 
tious, and  sometimes  omissive  and  so  approaching  contract. 

He  admits  that  Courts  however  much  they  differ  as  to  the 
proper  method  of  damages  in  actions  for  negligence,  have 
never  attempted  to  distinguish  between  misfeasance  and 
non-feasance,  or  to  apply  to  the  one  a  delictual,  to  the 
other  a  contractual  standard  of  liability.  But  there  being 
in  all  negligent  cases  two  questions  always  presented,  first 
whether  a  particular  act  or  omission  was  negligent;  second 
for  how  much  of  the  ensuing  injuries  should  the  wrong  doer 
answer,  his  theory  is  that  the  Courts,  dimly  feeling,  rather 
than  clearly  perceiving  the  dual  nature  of  negligence,  have 
as  a  sort  of  happy  compromise  split  the  difference  and  ap- 
plied to  the  first  a  test  appropriate  to  contract,  to  the  second 
a  test  appropriate  to  delictual  wrong  or  tort,  and  thus  whether 
the  particular  alleged  wrong  was  active  or  passive,  delict  or 
omission  of  duty.  We  are  forced  to  agree  with  Mr.  Street 
that  this  is  indeed  a  marvel. 

Mr.  Street's  reasoning  appears  to  be  based  on  a  funda- 
mental error.  The  distinction  between  tort  and  contract  is 
as  fundamental  as  any  in  the  common  law.  Nor  is  that 
distinction  based  upon  the  fact  that  the  misconduct  is  usually 
active  in  the  one,  and  mere  omission  of  duty  in  the  other. 
A  breach  of  contract  may  consist  in  doing  a  thing  agreed  not 
to  be  done  just  as  a  tort  may  be  a  failure  to  take  some  re- 
quired precaution.  That  a  breach  of  contract  is  by  active 
misconduct  no  more  enlarges  the  measure  of  damages  than 
the  omissive  nature  of  a  tort  restricts  it.  The  distinction  lies 
deeper  than  the  mere  character  of  the  breach.  Tort  duty  is 
imposed  by  law  for  the  protection  of  others  irrespective  of 
the  consent  of  him  on  whom  it  is  laid.  In  contract,  on  the 
other  hand,  both  the  obligation  and  the  right  are  created 
by  the  consent  of  the  parties  expressed  by  word  or  act  and 
are  limited  by  it.  The  different  nature  of  the  duty  has  inev- 
itably led  to  the  different  method  of  damages.  Courts  have 
naturally  refused  to  impose  any  greater  obligation  upon  a 
party  to  the  contract,  either  as  to  performance  or  upon  breach, 
than  he  could  realize  that  he  was  assuming,  nor  do  they  give 
to  the  other  party  a  benefit  which  he  had  not  intended  to 
acquire. 


BOOK  REVIEWS.  /pj 

While  the  test  for  ascertaining  the  measure  of  damages 
in  contracts  and  the  negligence  of  a  particular  act  or  omission, 
are  both  based  on  the  foresight  of  the  average  man,  and  both 
differ  from  the  measure  of  damages  for  an  admitted  tort, 
the  difference  in  the  one  case  is  due  to  the  difference  between 
tort  liability  and  the  contractual  obligation,  while  in  the  other 
it  is  due  to  the  historical  development  of  the  law  of  tort, 
whereby  a  breach  of  social  duty  became  the  test  of  legal  de- 
linquency in  lieu  of  voluntary  violent  action. 

Mr.  Street's  classification  of  negligence  into  delict  and 
omission  of  duty,  while  not  novel  might  have  been  developed 
in  a  way  to  be  of  real  value.  Unfortunately,  however,  he  uses 
it  only  to  draw  a  false  analogy  between  contract  and  omis- 
sive  negligence. 

While  engaged  in  attempting  to  demonstrate  an  untenable 
proposition  he  slights  the  real  problem  presented.  There  is 
an  essential  difference  between  non-feasance  and  misfeasance. 
Liability  for  a  failure  to  take  active  steps  to  protect  others 
is  by  no  means  so  extensive  as  liability  for  harmful  action. 
Lord  Esher,  who  in  Heaven  v.  Pender,  n  Q.  B.  D.,  503,  had 
advanced  as  the  test  for  both  the  foreseeable  probability 
of  injury,  if  the  act  were  done  or  the  precaution  omitted,  was 
forced  in  Le  Lieure  v.  Gould  1893,  x  Q.  B.,  499.,  to  admit 
that  this  test  was  fully  applicable  only  to  active  misconduct. 

What  is  the  fundamental  difference  between  the  two  which 
leads  to  this  result?  Is  there  any  basic  principle  upon  which 
the  law  imposes  positive  duties  and  if  so,  what  is  it?  Mr. 
Street's  treatment  of  these  problems  (Chap.  XIII)  throws 
little  or  no  new  light  on  these  most  difficult  questions. 

The  grouping  of  the  subject  matter  under  the  head  of  what 
Mr.  Street  has  designated  the  secondary  trespass  formation 
is  valuable  in  its  suggestions,  though  there  is  a  curious  inter- 
mingling of  cases  illustrating  principles  probably  derived  as 
he  suggests  from  the  primitive  duty  of  a  landowner  to  con- 
fine at  his  peril  his  movable  chattels  within  the  limits  of  his 
premises  with  cases  which  have  always  heretofore  been  con- 
sidered as  negligent  breaches  of  social  decorum. 

Mr.  Street's  view  that  a  landowner  is  bound  to  keep  his 
property  in  safe  condition  and  that  his  resulting  absolute 
liability  is  only  restricted  by  the  counter  principle  of  the  vol- 
untary assumption  of  risk  by  those  who  use  it,  is  neither 
accurate  nor  helpful.  While  it  may  account  for  the  difference 
in  liability  to  a  trespasser  who  of  course  knows  he  must  look 
out  for  himself  and  a  licensee  who  may  expect  not  to  be  led 
into  concealed  danger,  it  affords  no  adequate  explanation 
for  the  distinction  existing  in  England  at  least,  to  which  by 
the' way  Mr.  Street* does  not  allude,  between  the  landowner's 
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duties  to  one  invited  on  the  owner's  business  and  to  the 
social  guest  or  the  licensee  permitted  to  come  on  the  land  for 
some  purpose  of  his  own. 

Again  his  treatment  of  contributory  negligence  is  especially 
superficial.  He  accepts  without  question  or  investigation  the 
view  that  both  the  defense  itself  and  the  doctrine  of  last 
clear  chance,  which  he  appears  to  think  of  universal  accep- 
tance, are  questions  of  proximate  legal  causation.  No  men- 
tion is  made  of  the  position  taken  by  many  courts  that  this 
defense  is  based  on  the  principle  that  both  plaintiff  and  de- 
fendant are  joint  wrong  doers  between  whom  no  contribution 
is  allowed.  This  theory  is  upheld  with  differing  results  in 
Pennsylvania  where  the  last  clear  chance  doctrine  has  been 
repudiated  and  in  New  Hampshire  where  it  has  been  fully 
accepted.  Nor  does  he  attempt  to  explain  why  it  is  that  the 
plaintiff's  negligent  act  is  a  defense  because  it  is  an  inter- 
vening agent  breaking  the  chain  of  causation,  while  the  same 
act  done  by  the  third  party  is  but  a  concurrent  cause  in  no 
way  relieving  the  defendant  from  liability;  though  at  p.  130 
he  cites  two  cases  {Hogle  v.  R.  R.  and  Wiley  v.  R.  R)9 
showing  this  to  be  so. 

Evidently,  then,  it  is  not  to  the  operation  of  the  normal 
rules  of  proximate  cause  that  this  defense  is  to  be  referred 
but  to  some  peculiar  modification  of  them  applicable  only 
between  parties  to  the  actions.  What  principle  or  policy  of 
law  requires  this  modification,  or  how  a  defense  can  be  based 
upon  a  principle  which  must  be  entirely  remodeled  to  support 
it,  Mr.  Street  does  not  attempt  to  explain. 

Nor  is  Mr.  Street's  treatment  of  the  subject  of  breach  of 
statutory  duty  any  more  satisfactory.  His  criticism  of  Couch 
v.  Steel  p.  174  that  "nowadays  this  provision  [of  a  penalty 
for  breach]  would  be  accepted  as  showing  that  the  legisla- 
ture did  not  intend  to  give  an  action  for  damages  and  the 
action  for  the  penalty  would  be  held  the  sole  remedy,"  is 
directly  contrary  to  drove  v.  Winborne,  a  Q.  B.  (1898)  40s. 
He  also  states  p.  174  that  it  is  not  open  to  serious  doubt  that 
he  has  "stated  the  true  doctrine*'  in  drawing  a  distinction 
between  acts  prohibited  by  statute  which,  if  done,  are  he 
believes  done  at  the  actor's  peril  no  matter  how  improbable 
the  resulting  injury  might  appear,  and  positive  duties  im- 
posed by  statute  where  only  such  injury  is  actionable  as  the 
legislature  has  intended  to  prevent.  Notwithstanding  Mr. 
Street's  confident  assertion  it  is  more  than  doubtful  whether 
any  such  distinction  exists.  In  all  the  cases  given  by  him 
the  injury  caused  by  the  prohibited  misconduct  was  of  the  sort 
which  the  statute  was  designed  to  prevent  though  its  grave 
extent  or  the  precise  chain  of  events  by  which  it  was  caused 
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perhaps  eicrptinnal  and  unforeseeable.  Would  Mr. 
Street  daim  that  if  as  act  prohibited  the  safe  of  oleomar- 
garine the  vendor  would  be  liable  for  injuries  mxifud 
by  one  falling  on  a  buttered  sfide  prepared  therewith  by  an 
infant  vendee? 

Mr.  Street  in  his  preface,  page  S,  says: 

-  While  the  treatment  of  conversion  win  appear  to  be  rather 
novel,  it  is  believed  that  the  subject  is  treated  upon  right 
lines.  Here  we  have,  somewhat  happily  it  seems,  hit  upon 
the  term  'disseisin  of  chattels'  as  expressive  of  the  funda- 
mental idea  in  this  tort.  The  reader  win  no  doubt  be  agree* 
ably  surprised  to  find  how  readily  the  law  of  conversion  as- 
sumes consistency  when  viewed  from  the  standpoint  indicated 
m  tms  expression. 

While  the  use  of  the  term  is  novel,  the  fundamental  idea 
which  he  states  as  expi  eased  therein,  is  not.  In  his  treat- 
ment of  the  subject  of  conversion  he  merely  states,  in  his 
usual  dear  and  excellent  style,  the  legal  conclusions  to 
which  Prof.  Ames'  admirable  collection  of  cases  on  Disseisin 
and  Conversion  in  his  cases  on  Torts,  second  edition  voL  i, 
pages  264  to  385,  logically  and  inexorably  lead. 

The  subject  of  Defamation  is  on  the  whole  wett  treated 
though  one  is  inclined  to  doubt,  in  the  absence  of  some  cited 
authority, the  broad  statement  "that  speaking  the  truth  is 
not  a  ground  of  legal  liability  at  aUVf  ami  to  prefer  the  estab- 
lished view  that  truth  is  a  justification  peculiar  to  defama- 
tion as  showing  that  the  plaintiff  does  not  deserve  a  reputa- 
tion  free  from  the  imputation  in  question.  It  is  possible  to  con- 
ceive of  cases  where  to  disclose  facts  true  and  perhaps  even 
generally  creditable  may  manifestly  tend  to  bring  about 
immediate  injury  if  spoken  for  the  purpose  of  causing  the 
very  harm  sustained,  and  while  slander  would  probably  not  lie 
it  is  by  no  means  certain  that  the  injured  party  could  not 
obtain  redress  by  an  action  on  the  case.  Nor  win  att  persona 
agree  with  him  in  thinking  that  it  is  a  blot  on  the  Common 
Law  that  att  derogatory  spoken  words  should  not  be  actionable. 
While  there  may  be  doubts  as  to  the  logic,  the  average  prac- 
titioner wiU  agree  as  to  the  practical  utility,  of  the  restric- 
tive distinction  between  slander  and  Kbel. 

The  chapters  on  Deceit  are  perhaps  the  best  in  the  book. 
His  position  that  the  American  cases  which  consider  actionable 
misrepresentations  made  in  honest  though  unreasonable  be- 
lief in  their  truth  "are  really  to  be  supported  on  the  ground 
of  breach  of  implied  warranty" is  particularly  valuable  and 
suffsestive. 

In  view  of  the  fact  that  in  Trade  and  Labor  cases  the  law 
is  only  in  the  making  it  is  not  surprising  that  Mr.  Street  has 
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failed  to  give  any  satisfactory  analysis  of  the  law  on  the  sub- 
ject, contenting  himself  with  the  statement  that  it  is  a  "new 
and  distinct  species  of  wrong"  in  which  liability  neither  "de- 
pends upon  the  use  of  any  of  the  means  generally  recognized 
as  wrongful  per  seM  nor  can  "be  properly  referred  to  any  of 
the  recognized  heads  of  delict  like  nuisance,  fraud,  and 
trespass,"  p.  371.  Here  again  his  failure  to  evolve  any 
general  conception  of  tort  liability  leaves  him  helplessly 
unable  to  deal  with  a  novel  branch  of  the  subject  which 
has  not  yet  become  crystallized  into  definite  form  by  judi- 
cial decision. 

He  appears  also  unable  to  realize  that  since  -these  cases 
usually  involve  triangular  dealings  it  by  no  means  follows 
that  because  as  between  A  and  B,  A  has  the  legal  right  to 
act  as  he  does,  he  may  also  use  that  right  for  the  purpose  of 
causing  B  to  act  injuriously  to  C  the  plaintiff,  and  leans  to  the 
view  that  if  the  act  be  rightful  as  toward  B  no  impropriety 
of  object  as  to  C  can  make  it  a  wrong  to  him.  See  note  2, 
p.  369.  Our  courts  are  to-day  constantly  drifting  further 
and  further  away  from  this  line  of  thought  and  Mr.  Street's 
attitude  seems  more  than  questionable. 

In  the  volume  on  the  subject  of  Contract  we  find  Mr. 
Street  lays  particular  emphasis  on  his  discussion  and  so- 
called  discovery  of  the  nature  of  the  bilateral  contract.  This 
contract  he  contends  is  not  based  on  the  presence  of  con- 
sideration at  all  but  rests  entirely  upon  the  consent  of  the 
parties.  No  sooner,  however,  has  this  proposition  been  laid 
down,  than  he  finds  it  necessary  to  qualify  it  by  adding  that 
the  mutual  consent,  or  rather  the  mutual  promises,  must  be 
promises  with  respect  to  something  substantial, — something 
which  according  to  the  established  law  of  consideration  would 
be  regarded  as  adequate  to  support  contractual  liability. 
We  confess  that  the  presentation  of  the  theory  seems  to  us 
rather  a  new  presentation  of  the  difficulty  involved  in  the 
bilateral  contract  than  a  solution  of  this  difficulty.  It  can 
hardly  be  called  a  discovery  that  in  the  contract  founded  on 
mutual  promises,  consideration  in  its  ordinary  sense  of  a 
detriment  to  the  promisee  does  not  exist;  and  while  the 
fallacy  of  suggesting  that  the  obligation  to  perform  in  such 
contracts  is  the  consideration  has  not  always  been  recognized, 
still  legal  students  have  not  failed  to  observe  this,  and  attempts 
to  solve  the  difficulties  involved  in  a  satisfactory  explanation 
of  the  bilateral  contract  are  not  few. 

To  us  indeed,  Mr.  Street's  "discovery"  does  not  seem  a 
discovery  at  all  but  rather  a  clear  presentation  of  the  puzzle 
involved  in  this  form  of  contract,  and  an  explanation,  new 
undoubtedly  in  form,  but  not  reaching  any  ultimate  basis. 
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If  the  contract  rests  upon  mutual  consent  the  question  at 
once  arises  why  must  the  promises  be  "substantial"? 

Furthermore  the  results  which  Mr.  Street  claims  follow 
from  a  full  appreciation  of  his  exposition  of  this  contract  and 
their  effect  in  explaining  the  cases  do  not,  we  feel,  justify 
his  belief.  In  the  first  place  he  finds  it  necessary  to  disregard 
the  case  of  Shadwell  v.  Shadwell,  9  C.  B.  N.  S.  159.  We  con* 
fess  that  a  theory  running  counter  to  a  case  so  carefully 
considered  as  Shadwell  v.  Shadwell  and  not  yet  overruled 
must  find  much  to  support  it  before  it  can  be  accepted. 
Furthermore  the  cases  which  he  cites  to  sustain  his  view  do 
not  all  appear  on  examination  to  bear  out  his  contention. 
Thus  Lingenfelder  v.  Wainwright  Brewing  Co.,  103  Mo.  578, 
cited  on  page  129,  is  clearly  a  case  of  a  bilateral  agreement. 
So  also  is  King  v.  Duluth,  61  Minn.  482,  cited  at  the  same  place. 
Erb  v.  Brown,  §69  Pa.f  216,  also  cited,  is  hardly  in  point. 
Furthermore  Scotson  v.  Pegg,  6  H.  &  N.  295,  has  generally 
been  treated  as  an  unilateral  agreement.  Mr.  Street  recog- 
nizes that  Professors  Williston,  Langdell  and  Ames  all  con- 
sider it  in  this  light.  A  case  susceptible  of  being  so  misunder- 
stood by  such  eminent  gentlemen,  can  hardly  be  regarded  as 
a  basis  on  which  to  rest  an  important  theory  with  respect 
to  the  nature  of  contractual  liability.  Of  still  less  importance 
as  a  foundation  stone  for  Mr.  Street's  theory  is  Scotson  v.  Pegg 
where  we  find  that  the  decision  is  based  upon  an  imaginary 
disputed  right  to  the  coals. 

Furthermore*  as  in  the  instances  already  referred  to, 
judicial  interpretation  has  failed  entirely  to  lend  its  weight 
to  the  conception  of  bilateral  contract  suggested  by  Mr. 
Street.  Admitting  its  prooer  differentiation  from  other  con- 
tracts we  cannot  see  that  Mr.  Street  has  met  the  difficulties; 
and  his  conclusions  run  counter  to  too  many  decisions  to 
obtain  any  general  acceptance.  The  effort  to  found  the 
obligation  solely  on  the  promises  to  perform  something  sub- 
stantial does  not  prove  enlightening. 

Furthermore,  the  real  question  as  to  what  is  substantial 
at  once  arises.  If  we  understand  Mr.  Street  correctly,  and  we 
have  taken  care  to  understand  him,  he  would  have  us  decide 
the  substantiality  of  the  promise  separate  and  apart  from  its 
surroundings.  For  example  if  A,  having  already  contracted 
with  B  to  paint  B's  house,  in  response  to  a  promise  from  C 
that,  if  he  will  do  what  he  has  already  agreed  to  do,  C  will 
compensate  him,  then  promises  to  paint  B's  house  a  contract 
arises,  according  to  Mr.  Street.  The  second  promise  to  paint 
the  house,  he  says,  is  a  promise  to  do  something  substantial, 
notwithstanding  the  fact  that  the  obligation  to  paint  the 
house  already  exists.    Why  is  it  substantial?    This  question 
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remains  unanswered  and  the  mere  dogmatic  assertion  that 
the  promise  must  be  divested  of  its  surroundings  is  not  helpful 
to  legal  thought.  Furthermore,  if  it  be  said  that  A  incurs 
a  new  obligation  to  C  to  do  the  act,  this  is  simply  another 
phase  of  the  fallacy  so  often  involved  in  the  explanation  of 
the  bilateral  contract.  The  old  difficulty  encountered  where 
A,  for  a  new  promise  from  B,  agrees  to  do  the  very  thing 
which  he  has  already  obligated  himself  to  B  to  do,  is  also 
said  by  Mr.  Street  to  be  cleared  away  by  this  discovery  of 
the  true  nature  of  the  bilateral  contract.  He  tells  us  that 
where  "  the  new  agreement  takes  the  form  of  mutual  promises, 
this  seems  necessarily  to  involve  an  abrogation  or  waiver  of 
the  old  contract/'  (ii-i3o.)  But  why?  There  is  no  abrogation 
if  there  is  no  substantiality  in  the  new  counter-promise. 

The  question  whether  a  counter-promise  which  consists  in 
merely  repeating  a  prior  promise,  is  or  is  not  substantial  only 
presents  the  old  difficulty  under  a  new  name.  Of  course  if 
the  old  contract  is  destroyed  by  mutual  rescission  the  ground 
is  cleared  for  a  new  contract.  But  unfortunately  for  the 
uniformity  of  contract  law,  the  same  facts  which  amount  to 
mutual  rescission  in  Massachusetts  and  Michigan,  are  regarded 
in  Maine  and  Missouri  as  establishing  only  black-mail.  There 
is  certainly  no  solvent  efficacy  or  unifying  element  in  the 
final  conclusion  of  Mr.  Street: 

"  Perhaps,  after  all,  the  safest  and  simplest  way  of  stating 
the  rule  is  to  say  that  where  a  new  bilateral  agreement  is 
substituted  for  the  old  and  the  respective  rights  under  it  are 
mutually  waived,  the  new  agreement  is  valid."    (ii-130.) 

Mr.  Street's  treatment  of  the  subject  of  accord  and  satis- 
faction can  be  given  unqualified  praise.  He  is  dear,  complete 
and  accurate  and  furnishes  a  discussion  of  this  subject  which 
will  no  doubt  find  proper  recognition. 

It  should  be  noted,  we  think,  that  in  developing  the  doctrine 
of  consideration  along  the  established  lines,  although  the 
author  gives  full  credit  to  Professor  Ames  for  the  explanation 
that  the  action  of  Assumpsit  on  mutual  promises  is  an  out- 
growth of  the  action  of  deceit,  he  fails  to  note  that  the  first 
to  announce  this  discovery  of  the  origin  of  Assumpsit  was 
Judge  Hare;  to  whose  book  Professor  Ames  himself  has  given 
full  recognition.  The  originality  and  lucidity  of  Judge  lure's 
chapters  on  Consideration  were  deserving  we  believe  of  at 
least  a  passing  recognition;  Nor  will  the  student  of  Early 
English  Contracts  who  is  familiar  with  Professor  Ames'  Essay 
on  Parol  Contracts  prior  to  Assumpsit  endorse  Mr.  Street's 
assertion  that  the  field  of  "the  Innominate  Contract"  was  an 
"hitherto  untold  chapter  in  our  English  law  of  Contracts.9' 

We  cannot  pass  without  criticism  the  treatment  accorded 
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by  Mr.  Street  to  the  right  of  a  third  party  to  sue  on  a  contract 
made  for  his  benefit.  In  this  part  of  his  subject  he  baa  not, 
we  believe,  aided  in  clearing  up  the  difficulties.  Furthermore 
his  suggestion  that  the  provision,  found  in  the  Codes  ot  States 
which  have  adopted  the  Reformed  Procedure,  vis.,  that  suits 
must  be  brought  in  the  name  of  the  real  party  in  interest  has 
a  bearing  on  the  question,  constitutes  in  our  judgment  a  very 
great  misconception  of  that  Code  provision,  and  also  comes 
near  overlooking  the  real  difficulty  in  the  problem.  This 
difficulty  is,  Is  the  third  party  the  real  party  in  interest? 
When  A  and  B  make  a  promise  for  the  benefit  of  C,  is  C 
the  real  party  in  interest?  Mr.  Street  does  not  entirely  over- 
look this  criticism  of  his  view  and  takes  the  position  (page 
156)  that  the  old  rule  was  a  procedural  one  and  that  a  lepal 
duty  contractual  in  its  nature  does  exist  in  favor  of  the  third 
party,  but  a  legal  duty  which  has  always  existed  and  yet  has 
never  been  enforceable  is  somewhat  of  an  anomaly.  What 
does  Mr.  Street  mean  by  legal  duty?  If  it  is  not  a  duty  which 
the  law  will  enforce,  it  becomes  a  conception  whose -content 
should  be  clearly  defined  and  the  circumstances  under  which 
it  will  come  into  existence  definitely  stated.  Nothing  of  this 
sort  is  attempted,  but  Mr.  Street  contents  himself  with  saying 
that  there  is  a  legal  duty,  but  that  for  procedural  reasons  this 
duty  could  not  be  enforced  by  the  Common  Law,  but  .may 
under  the  Reformed  Procedure.  In  our-  opinion,  instead  of 
solving  difficulties  this  idea  of  a  legal  duty  incapable  of 
enforcement  raises  more  serious  problems  for  new  solution. 
Furthermore,  whatever  may  be  said  of  the  merit  of  the  theory, 
it  overlooks  the  fact  that  decisions  have  not  accepted  it. 
For  example,  in  New  Jersey  the  provision  as  to  the  real  party 
in  interest  is  in  force  (See  Acts  of  1898,  page  481)  and  in 
Styles  v.  Long  Co.9  38  Vroom  4x3,  the  Court  follows  the  old 
decisions  as  illustrated  in  Crowell  v.  Currier,  27  N.  J.  Equity 
15s  (1876).  This  reference  to  the  provision  of  the  Reformed 
Procedure,  which  has  not  infrequently  been  made  by  persons 
superficially  acquainted  with  this  subject,  deserves,  we  believe, 
severe  criticism  as  only  serving  to  befog  the  issue  and  to 
raise  new  questions  for  solution. 

Further  specific  criticism  we  regard  unnecessary.  Our 
purpose  has  been  to  refer  to  such  matters  as  would  enable  our 
readers  properly  to  appraise  this  book.  Its  demerits  in  our 
opinion  result  largely  from  its  ambitious  scope.  Volume  III. 
on  Actions  is  open  to  criticisms  of  a  similar  nature  to  those 
we  have  made  in  respect  to  Volumes  I.  and  II.  Its  merits 
likewise  are  similar.  That  Mr.  Street  has  done  excellent  and 
unusually  comprehensive  work  as  a  compilator  of  previous 
material  every  careful  student  will  cheerfully  concede.   That 
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the  book  however  fails  to  reach  the  degree  of  value  and  origin- 
ality announced  in  the  preface  or  the  excellence  to  which  the 
ideal  treatise  on  such  subjects  should  attain  must  certainly 
be  admitted  by  any  one  familiar  with  the  problems  dealt  with 
by  Mr.  Street. 

H.  W.  B. 

The  reviewer  it  indebted  to  Francis  H.  Bohlen,  Esq.,  for  that 
part  of  this  review  which  is  devoted  to  a  consideration  of  the  volume 
on  Tort  (Volume  I),  and  to  Crawford  D.  Hening,  Esq.,  for  various 
suggestions  and  criticisms  in  reference  to  the  volume  on  Contract 
(Volvme  II). 
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WILLIAM  MORRIS  MEREDITH 
1799-1873 

by 

RICHARD  LEWIS  ASH  HURST, 
Of  the  Pennsylvania  Bar. 

William  Morris  Meredith  was  a  conspicuous  figure  in 
Pennsylvania  during  the  middle  fifty  years  of  the  19th 
Century,  and  played  a  highly  important  part  in  its  his- 
tory. 

It  may  further  be  truthfully  said  that  during  that 
time  he  exercised  at  certain  critical  periods  a  powerful 
influence  and  left  a  distinct  impress  on  the  life  of  the 
Nation. 

Whether  owing  to  the  proverbial  evanescent  nature 
of  the  triumphs  of  the  forum,  or  to  the  reserve,  to  call  it 
by  no  stronger  name,  so  often  shown  by  his  State  and 
City  in  their  appreciation  of  their  greatest  citizens,  there 
are  probably  few  so  great  Americans  so  little  remembered 
outside  of  Pennsylvania.  Born  at  the  beginning  of  the 
Century  his  earnest  professional  activity  covered  a  pe- 
riod of  more  than  half  a  century  ending  only  with  his 
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death  in  1873,  and  during  the  longer  portion  of  this 
period  he  was  the  recognized  leader  of  the  Bar  of  Penn- 
sylvania, and  besides  the  prominent  State  and  City  posi- 
tions he  filled,  he  had  been  as  Secretary  of  the  Trea- 
sury under  Taylor  the  controlling  spirit  of  the  last  truly 
Whig  administration  of  the  Federal  Government 

William  Morris  Meredith  was  born  June  8,  1799,  in 
the  home  of  his  father,  William  Meredith,  in  Philadelphia. 
Law  had  already  taken  a  strong  hold  on  the  Meredith 
family.  William  Meredith  was  a  lawyer  of  some  emi- 
nence in  his  day,  though  better  known  in  later  years  as 
the  president  of  the  unfortunate  Schuylkill  Bank;  and 
his  younger  brother,  Jonathan,  born  in  178s,  was  for 
many  years  a  leader  of  the  Bar  of  Baltimore.  Jonathan 
Meredith  lived  until  1872,  only  predeceasing  his  greater 
nephew,  the  subject  of  our  sketch,  by  a  year.  Both 
William  and  Jonathan  were  sons  of  Jonathan  Meredith, 
the  elder,  who  came  to  America  from  Herefordshire  about 
1750,  and  settled  in  Philadelphia,  where  he  accumulated 
a  considerable  fortune  for  those  days  in  his  business  as 
a  saddler.  Herefordshire  is  a  hilly  western  county  on 
the  border  of  North  Wales,  and  the  name,  Meredith,  is 
distinctly  Welsh.  So  far  as  is  known,  there  was  110  con- 
nection between  these  Merediths  and  the  family  of  Samuel 
Meredith,  who  was  Treasurer  of  the  United  States  about 
the  close  of  the  last  century.  William  Morris  Meredith's 
mother  was  Miss  Gertrude  Gouverncur  Ogden.  She  was 
a  niece  of  Gouverneur  Morris  and  of  Lewis  Morris,  a 
signer  of  the  Declaration  of  the  Independence,  and  at 
one  time  Governor  of  New  Jersey,  who  were  her  mother's 
brothers.  Mrs.  William  Meredith  was  distinguished  for 
her  literary  taste  and  poetic  abilities,  as  well  as  for  her 
personal  characteristics.  Both  were  commemorated  by 
as  distinguished  a  critic  and  observer  as  Robert  Walsh, 
perhaps  most  prominent  of  Philadelphia's  authors  dur- 
ing the  first  half  of  the  nineteenth  century,  in  his  well- 
known  work,  " Didactics,"  published  in. Philadelphia  in 
1836.  He  spoke  of  Mrs.  Meredith,  in  his  article  on 
"Female  Training,"  Vol.  I,  p.  26: 
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"As  a  mother,  capable  of  fully  educating  her  children 
of  both  sexes;  a  wife,  serving  as  the  efficient  counsellor 
and  partner  of  her  husband  in  all  his  studies  and  cares; 
a  friend,  anxiously  reflecting,  judging,  feeling,  acting  for 
those  whom  she  honored  with  her  regard;  a  member  of 
the  fashionable  world,  who  assembled  around  her  the 
gayest  circles  and  enlivened  external  entertainments, 
without  ever  losing  an  hour,  or  omitting  an  effort  material 
for  the  minute  administration  of  a  large  family;  a  writer, 
who  displayed  a  masculine  vigor  of  thought  and  expres- 
sion, and  literary  powers  and  acquisitions  of  uncommon 
value  and  variety,  who  wielded  her  pen  without  the 
least  ambition  or  pride  of  authorship,  yet  with  the  ut- 
most intentness  and  any  sacrifice  of  self,  when  instruc- 
tion or  comfort  could  be  conveyed,  however  privately  or 
remotely." 

Mrs.  William  Meredith  died  October  9th,  1828.  Her 
loss  so  prostrated  her  husband  that  he  never  recovered 
his  mental  tone,  although  he  survived  her  many  years 
He  had  a  slight  attack  of  paralysis  in  1827,  before  her 
death,  and  a  second,  which  wholly  shattered  his  powers, 
somewhat  later.  He  died  in  1844.  He  is  said,  in  the 
"Lives  of  Eminent  Philadelphians,"  to  have  been  noted 
for  the  conciliating  courtesy  of  his  deportment,  for  his 
refined  and  gracious  hospitality,  and  as  a  speaker,  for 
the  elegance,  grace  and  finish  of  his  diction.  Both  Mr. 
and  Mrs.  Meredith  were  contributors  to  Dennic's  Port- 
folio, a  Magazine  which  in  the  first  quarter  of  the  last 
Century  was  a  prominent  feature  in  Philadelphia's  lit- 
erary life. 

William  Morris  Meredith  was  the  eldest  of  a  family 
of  eleven  children,  and  after  his  mothers  death  and  the 
breaking  down  of  his  father's  health,  assumed  in  large 
measure,  the  parental  responsibility  towards  his  younger 
brothers  and  sisters,  which  duty  he  performed  as  he  did 
all  the  duties  of  life — simply,  naturally  and  faithfully, 
deferring  marriage  until  he  was  thirty-five  years  oM, 
although  he  and  his  wife  had  been  for  many  years  be- 
trothed.   In  1806,  when  seven  years  old,  he  was  entered 
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in  the  old  Grammar  School  connected  with  the  Univer- 
sity, from  which  he  early  proceeded  into  the  collegiate 
department  of  the  University  of  Pennsylvania,  from 
which  he  graduated  June  12,  1812,  at  the  early,  but  not 
then  exceptional  age  of  thirteen,  with  second  honor. 
Mr.  Meredith's  preparation  for  the  Bar  was  more  delib- 
erate, as  he  appears  to  have  given  five  years  to  study 
before  he  was  admitted  to  the  Bar  in  181 7.  Mr.  James  J. 
Barclay,  who  was  an  intimate  friend  of  Mr.  Meredith 
and  his  senior  by  some  years,  in  a  short  memoir  inserted 
in  the  Report  of  the  House  of  Refuge  for  1874,  says  that 
for  some  time  after  graduating,  Mr.  Meredith  continued 
to  study  belles  lettres  and  the  Greek  and  Latin  classics, 
before  he  commenced  the  study  of  law  in  his  father's 
office.  He  was  but  eighteen  years  old  when  admitted 
to  practice  at  the  Bar  as  an  attorney.  Practice,  however, 
did  not  come  quickly  to  him.  He  often  related  that  he 
had  been  ten  years  at  the  Bar  before  he  earned  enough 
to  pay  for  his  coats,  or  office  rent,  and  it  was  still  longer 
before  his  success  became  marked. 

Meredith  did  not  find  this  long  period  of  waiting  an 
easy  one.  At  one  time  he  seriously  contemplated  giving 
up  both  the  law,  and  his  native  Commonwealth  and  going 
to  New  Orleans  to  engage  in  mercantile  pursuits.  Fortu- 
nately for  the  State  and  for  the  Bar,  he  persevered. 
The  enforced  leisure  of  his  patient  waiting  was  given 
mainly  to  profound  and  incessant  study.  There  was 
probably  no  part  of  the  Common  Law  as  set  forth  in  the 
Reports  or  the  Statutes  which  he  did  not  explore,  and 
for  him,  with  his  phenomenal  memory,  to  examine  and 
study  was  to  remember.  He  read  the  Reports — the  whole 
body  of  the  English  Reports — from  the  Year  Books  down 
to  the  days  of  Mansfield  and  Blackstone  from  end  to 
end.  With  the  reports  of  our  own  State  he  was  as  familiar 
as  with  the  State  Trials,  which  he  knew  almost  by  heart. 
He  did  not  much  love  the  study  of  Civil  Law;  it  was  the 
Common  Law  which  was  the  chosen  object  of  his  affection- 
ate study.  He  was  very  fond  of  the  quaint  old  book  of 
•'Doctor  and  Student"  in  which  a  doctor  of  Civil  Law 
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discusses  with  a  student  of  Common  Law  tlie  compara- 
tive merits  of  the  respective  systems  and  in  which  the 
student  uniformly  triumphs  over  his  learned  antagonist. 
He  recommended  it  to  his  students  for  light  reading 
after  having  given  the  due  number  of  hours  to  serious 
work.  His  opinion  was  that  the  further  one  went  back 
in  the  old  digests  and  in  the  Year  Books,  the  nearer  he 
would  get  to  the  true  source  of  the  Common  Law  unde- 
filcd  by  extraneous  admixture.  He  thought  that  in  the 
old  black-letter  columns  the  first  difficulty,  that  of  mas- 
tering the  crabbed  lettering  and  abbreviations  was  the 
greatest;  that  the  Norman  French  of  the  old  reports 
was  simpler  in  words  as  well  as  construction  than  mod- 
ern French,  while  the  thought  was  usually  simply  and 
clearly  expressed,  so  that  the  difficulty  was  principally 
on  the  surface.  He  was  very  fond  of  Brookes9  Digest  of  • 
the  Year  Books,  which  is  certainly  an  admirable  guide, 
particularly  on  questions  of  pleading.  He  delighted  in 
Littleton  on  Tenures,  which,  he  said,  was  the  only  law 
book  ever  written  which  contained  not  a  single  erroneous 
statement  or  proposition,  and  deserved  also  the  highest 
commendation  for  its  lucidity;  I  am  sure  he  knew  it  by 
heart.  For  Coke's  Commentary  on  Littleton  he  cared 
much  less.  He  found  Lord  Coke  obscure,  discursive, 
unsystematic  and  sometimes  mistaken.  He  considered 
that  down  to  the  time  of  Queen  Elizabeth,  lawyers  and 
judges  wrote  and  spoke  clearly  and  lucidly  and  the 
study  and  ascertainment  of  what  the  law  was,  was  there- 
fore comparatively  easy  and  simple;  but  that  with  the 
increase  of  learning  as  well  as  the  complication  of  human 
affairs  English  jurists  became  apparently  dissatisfied  with 
the  simplicity  and  clearness  of  their  law  as  it  stood;  and 
imported  into  their  treatment  of  legal  questions  a  com- 
plication and  obscurity,  which  did  not  really  belong  to 
the  subject  matter,  and  for  affectation  of  learning,  often 
made  that  doubtful,  which  had  been  dear.  So  that  he 
thought  the  difficulty  and  obscurity  of  English  law  books 
took  its  rise  from  the  days  of  Coke  and  Bacon. 
While  waiting  for  practice,  like  many  other  great  law- 


206  WILUAM   MORRIS  MEREDITH. 

ycrs,  he  tried  his  hand  in  the  defense  of  prisoners  in  the 
criminal  courts,  and  one  of  these  cases  led  to  an  important 
episode  in  his  life,  as  well  as  to  his  first  appearance  in 
the  Supreme  Court  of  Pennsylvania. 

This  was  the  case  of  Commonwealth  v.  Cook  and  others, 
decided  at  Philadelphia,  Monday,  December  a,  1893, 
and  reported  in  1  S.  &  R.  p.  577.  The  case  had  consid- 
erable importance  in  itself  and  has  a  special  interest  as 
showing  the  resolution  and  firmness  of  Mr.  Meredith's 
character  as  well  as  his  rightly  placed  confidence  in  his 
own  judgment. 

Mr.  Meredith  in  later  life,  while  duly  respectful,  was 
never  subservient  to  the  Courts,  and  always  maintained 
the  independence  and  dignity  of  the  Bar.  The  absolute 
fearlessness  and  indifference  to  consequences  which  al- 
ways characterized  him,  and  the  ardent  temper  and 
burning  hatred  of  oppression,  which  even  in  his  later 
years  he  had  sometimes  difficulty  in  controlling,  carried 
him  far  on  this  occasion,  but  the  feeling  of  the  Bar  and 
of  the  community  after  it  had  recovered  from  its  first 
excitement  was  with  him.  He  was  right  in  his  Law  as 
the  subsequent  decision  of  the  Supreme  Court  shows, 
and  the  very  severity  of  the  action  of  the  judge  indicated 
a  conscience  not  free  from  self-accusation. 

The  case  was  this:  Three  colored  men,  Cook,  Caldwell 
and  Ross  were  indicted  on  a  charge  of  murder,  growing 
out  of  the  following  circumstances:  Three  negroes  had 
broken  into  a  house  in  the  late  afternoon  or  early  even- 
ing, and  beaten  and  abused  some  of  the  inmates  and 
stolen  some  articles  from  the  house.  Prom  the  effects 
of  the  injuries  received,  a  boy,  Samuel  Alwyne,  died. 
The  prisoners  were  brought  up  for  trial  in  the  end  erf  April 
before  a  Court  of  Oyer  and  Terminer  held  by  the  judges 
of  the  Court  of  Common  Pleas  of  Philadelphia  County, 
the  prosecution  being  conducted  by  the  Attorney  General, 
Mr.  Kittera  and  the  defense  by  Mr.  Meredith,  Mr.  J.  C. 
Diddle  and  Mr.  Dunlap.  Mr.  Meredith  was  at  that  time 
twenty-three  years  old,  and  had  been  admitted  to  the 
Bar  for  about  five  years.     Mr.  Biddle  was  somewhat 
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and  afterwards  his  brother-in-law,  both  of 
married  daughters  of  Michael  Keppefe. 

There  was  a  seiiuu  qoestian  as  to  the  identity  of  two 
of  the  prisoners,  Gridwel  and  Ross;  as  to  Cook  then 
.seems  to  have  been  less  ilrwdit  of  his  identity  and  as  it 
appeared  that  he  strode  the  blow  which  ullisaately 
proved  fatal  to  the  boy,  the  question  m  his  case  was 
pnncipaOy  with  regard  to  the  grade  of  the  offence  winthu 
inuiuer  m  toe  nrst  or  second  <kgm..  Tne  tnal  ot  the 
case  was  conducted  by  the  defendant's  counsel  appar- 
ently with  great  abtfitj  and  vigor,  and  comalrtdhle 
frictioa  was  developed  during  the  trial  between  Judge 
HaOoweU,  who  presided,  and  the  younger  counsel  for 
the  prisoners,  Messrs.  Saddle  and  Meredith,  especially 
on  the  question  of  the  right  of  the  jury  to  determine  for 
themselves  whether  or  not  the  grade  of  the  offense  was 
murder  in  the  first  or  second  degree,  or  whether  they 
were  bound  to  take  the  instructions  of  the  Court  on  thb 
point.  The  judge  in  his  original  charge  told  the  jury 
that  they  had  the  physical  power  to  render  a  general 
verdict  as  to  the  grade  of  the  offense,  intimating  that 
they  had  not  the  right  to  do  so.  The  counsel  for  the 
prisoners  insisted  that  the  jury  had  the  legal  right  to 
settle  the  grade  of  the  offense  and  the  judge  finally  mod* 
ified  his  charge  so  as  to  tell  the  jury  amply  that  they  had 
a  right  to  settle  the  grade  of  the  offense  without  saying 
whether  a  legal  or  merely  a  physical  right 

The  jury  went  out  in  the  evening  of  the  second  of  May; 
they  came  in  several  times  with  the  report  that  they  were 
unable  to  agree  as  to  all  the  prisoners,  but  stated  that  aa 
to  two  of  the  prisoners  they  had  agreed  to  a  verdict, 
while  as  to  the  third  they  had  not  agreed,  nor  was  there 
the  least  probability  of  their  agreeing.  It  afterwards 
became  known  that  the  two  as  to  whom  they  had  agreed 
were  Caldwell  and  Ross,  whom  they  proposed  to  acquit, 
while  as  to  Cook  eight  of  them  desired  to  find  a  verdict 
of  murder  in  the  second  degree,  and  four,  following  the 
views  of  the  Court,  in  the  first  degree. 
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Finally,  after  the  jury  as  above  mentioned,  had  come 
in  several  times  and  after  they  had  been  out  fifteen 
hours*  they  were  discharged  by  the  decision  of  a  major- 
ity of  the  court,  without  the  consent  and  against  the 
protest  of  the  prisoners*  counsel.  This  was  on  the  morn- 
ing of  Friday,  the  third  of  May.  The  outside  feeling 
against  the  prisoners  was  strong  and  the  public  mind 
much  excited. 

On  Monday,  May  6th,  an  indictment  against  the  same 
defendants  for  assault  and  battery  on  one  of  the  other 
inmates  with  intent  to  murder,  was  called  up.  Mr. 
Biddle  asked  a  postponement  on  account  of  the  excite- 
ment existing  against  the  defendants.  The  court  denied 
the  motion  and  the  calling  of  the  jury  was  begun,  but 
was  not  concluded  when  the  court  changed  its  view,  and 
on  Mr.  Dunlap's  renewing  the  motion  for  postponement 
because  of  the  excitement  against  the  prisoners,  granted 
a  continuance.  The  Attorney  General  then  announced 
that  he  would  try  the  defendants  on  the  following  day 
on  an  indictment  for  burglary,  which  had  also  been 
found  against  them. 

On  the  following  day,  Tuesday,  May  7th,  there  appeared 
in  a  paper  published  by  Mr.  Zachariah  Poulson,  known 
as  the  American  Daily  Advertiser,  a  long  sketch  of  the 
trial,  which  the  prisoners9  counsel  considered  reflected 
unfairly  upon  both  the  prisoners  and  their  counsel,  and 
unfavorably  affected  the  prisoners9  prospects  in  the  event 
of  any  future  trial.  This  article  Messrs.  Meredith  and 
Biddle  attributed,  and  subsequent  events  seem  to  show, 
with  justice,  to  Judge  Hallowell,  the  President  Judge. 

When  the  court  opened  that  day  Mr.  Meredith  called 
attention  to  the  publication  in  The  Advertiser,  which  he 
characterized  as  a  gross  offence  against  public  justice,  and 
a  serious  injury  to  the  prisoners9  rights,  and  asked  the 
court  to  grant  an  attachment  against  th*  printer;  and 
this  being  refused,  to  instruct  the  Attorney  General  to 
indict  him.  Judge  Hallowell  was  much  incensed  at  the 
application  and  the  discussion  of  the  matter  between 
the  court  and  counsel  was  quite  acrid.   The  court  refused 
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to  make  any  order  and  Judge  Hallowell  vindicated  (he 
publication,  saying  there  was  no  reason  why  what  had 
been  done  publicly  should  not  be  published.  The  coun- 
sel for  the  prisoners  urged  the  publication  and  the  prej- 
udice of  the  public  mind,  as  a  ground  for  the  continuance 
of  the  indictment  for  burglary,  but  in  vain. 

The  case  then  being  put  on  trial  the  selection  of  a 
jury  began.  The  jurors  were  examined  with  vigor  and 
some  acerbity  by  the  prisoners*  counsel  on  the  question 
of  their  having  read  the  publication,  its  effect  on  their 
mind,  and  its  effect  on  their  probable  verdict.  The  court 
refused  to  sustain  any  of  their  objections,  driving  them 
in  each  case  to  the  use  of  peremptory  challenge.  Finally 
one  of  the  jurors,  probably  encouraged  by  the  language 
of  the  judge,  replied  to  Mr.  Meredith  when  asked  whether 
he  had  a  bias  against  the  prisoners,  "  I  have  more  against 
you." 

Mr.  Meredith  called  the  attention  of  the  court  to  this 
insolence  of  the  juror  and  demanded  his  punishment 
and  exclusion  from  the  jury.  The  judge  affected  not  to 
have  heard  the  remark,  but  when  it  was  repeated  to 
him,  refused  to  consider  it  as  a  ground  for  challenge. 

Mr.  Meredith  then  said,  "  I  thank  my  God  that  we  can 
challenge  peremptorily,  and  do  ourselves  that  justice 
which  the  court  deny  us.  I  have  never  known  any  court 
of  justice  guilty  of  such  gross  violation  of  its  duty,  in 
refusing  to  punish  the  insolence  of  a  juror  to  counsel  in 
the  discharge  of  their  duty/* 

Judge  Hallowell  said,  ''Take  care,  sir,  we  will  punish 
you."  Mr.  Meredith  replied  that  he  was  prepared  to 
meet  the  consequence,  and  if  he  had  been  guilty  of  any 
offence  the  court  might  punish  him. 

Subsequently  there  was  a  further  angry  collision 
between  the  court  and  Mr.  Biddle. 

The  case  proceeded  and  was  concluded,  and  when  the 
court  met  on  the  afternoon  of  the  next  day,  Judge  Hal- 
lowell said  the  court  had  received  the  day  before  from 
two  gentlemen,  members  of  the  bar,  a  high  affront,  and 
after  refusing  to  hear  any  explanation  or  argument. 
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adjudged  that  William  M.  Meredith  and  James  C.  Biddle 
should  be  committed  to  prison,  in  the  debtors9  depart- 
ment, until  the  first  day  of  June  for  a  high  contempt  of 
court  in  the  presence  of  this  court,  obstructing  the  ad- 
ministration of  justice.  Again  refusing  to  hear  either 
Mr.  Meredith  or  Mr.  Biddle,  and  threatening  to  increase 
their  sentence  if  more  was  said,  Judge  Hallowell  ordered 
the  sheriff  to  carry  the  sentence  into  immediate  execu- 
tion and  take  the  gentlemen  into  custody,  which  was 
done.  They  remained  in  prison  until  June  ist,  the  expi- 
ration of  their  sentence,  when  they  were  discharged. 
While  in  prison  they  were  in  receipt  of  constant  mani- 
festations of  public  sympathy,  the  excitement  against 
the  prisoners  which  had  existed  at  the  time  of  the  trial* 
having  given  place  to  admiration  for  the  bold  and  manly 
stand  taken  by  their  counsel,  in  the  maintenance  of  the 
prisoners*  rights  and  their  own  dignity. 

The  prisoners  were  again  called  for  trial  on  a  new  in- 
dictment for  murder  at  the  fall  term  of  the  court  of  Oyer 
and  Terminer.  It  was,  however,  on  this  occasion  held 
by  two  judges  of  the  Supreme  Court  according  to  the 
then  frequent  practice,  Chief  Justice  Tilghman  and  Judge 
Duncan  being  upon  the  bench.  Mr.  Meredith  for  the 
prisoners  filed  a  special  plea  in  bar,  reciting  the  proceed- 
ings at  the  former  trial,  and  insisting  that  they  were  in 
law  equivalent  to  an  acquittal  and  entitled  them  to  a 
discharge,  and  that  it  was  contrary  to  the  Constitution 
of  the  United  States,  the  liberty  of  the  citizen  and  the 
laws  of  this  Commonwealth  that  they  should  again  be 
put  in  jeopardy  of  their  life  for  the  same  offence.  To  this 
plea  the  Attorney-General  demurred. 

The  demurrer  was  argued  November  2  2d  and  23d. 
The  judges  concurred  in  holding  that  the  action  of  the 
Court  of  Common  Pleas  at  the  May  term  was  absolutely 
invalid,  that  the  court  had  no  right  to  refuse  to  receive 
the  verdict  the  jury  was  ready  to  render  as  to  two  of  the 
prisoners,  and  that  that  verdict  must  be  presumed  to 
have  been  a  verdict  of  acquittal,  and  that  they  were 
entitled  to  the  same  benefit  as  if  they  had  been  once 
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acquitted:  and  with  regard  to  the  third  prisoner,  as  to 
whom  the  jury  had  not  agreed  upon  a  veidict,  they  held 
the  court  had  no  authority  to  discharge  the  jury  without 
and  against  the  consent  of  the  prisoners,  unless  in  a  case 
of  absolute  necessity,  which  was  not  shown  to  have 
existed.  The  judges  were  careful  to  spare  the  feelings 
of  the  court  below  as  far  as  possible,  Chief  Justice  Tilgh- 
man  saying:  "I  think  it  proper  to  declare  that  I  have 
no  doubt  of  the  integrity  of  the  court  by  which  this  jury 
was  discharged;'9  and  Judge  Duncan  saying,  "When  I 
speak  of  the  abuse  of  their  power  I  am  very  far  from 
supposing  the  court  intended  to  oppress  the  prisoners." 
The  result  of  the  case,  however,  could  not  but  be  regarded 
as  a  signal  triumph* for  the  counsel  for  the  defendants, 
and  a  vindication  of  their  course. 

Not  long  after  this  occurrence  Mr.  Meredith  made  his 
first  entrance  into  political  life.  From  his  early  days  a 
convinced  Federalist  and  Whig,  as  he  was  in  his  later 
career  a  steadfast  Republican,  he  always  took  a  warm 
interest  and  active  part  in  politics,  and  a  part  of  his 
preparation  for  his  subsequent  career  was  his  service  for 
five  years  from  1824  to  1828  inclusive  in  the  lower  house 
of  the  Pennsylvania  Legislature. 

Chief  Justice  Sharswood  who  served  with  him  in  this 
Legislature  has  said  that  though  so  young  a  man  and 
the  head  of  a  small  Federalist  minority,  Meredith  was 
virtually  the  leader  of  the  House  during  the  years  he 
was  a  member  of  it.  Judge  Cadwalader,  Meredith's  life- 
long political  opponent,  paid  a  high  tribute  to  his  polit- 
ical career,  and  attributed  much  of  his  success  to  his 
practical  familiarity  with  politics  in  his  youth.  He  said 
in  his  speech  at  the  bar  meeting,  after  Mr.  Meredith's 
death:  "He  should  be  recollected  in  the  relation  not 
merely  of  an  educated  but  a  practical  statesman.  He 
came  into  life  inheriting  the  principles  of  the  old  Feder- 
alist party,  and  cherishing  a  sincere  love  for  those  prin- 
ciples, and  he  adhered  to  them  with  a  consistency  worthy 
of  imitation  by  all  who  in  their  public  relations  claim  to 
act  upon  well  regulated  principles.    He  was  what  would 
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be  vulgarly  called  a  politician;  but  with  him  it  was  the 
conduct  of  a  dutiful  citizen;  and  in  all  his  political  rela- 
tions he  served  his  country;  and  this  he  thought  he  did 
most  effectually  by  serving  his  party.  He  was  the  truest 
man  to  party  organization  I  ever  knew,  and  I  believe  the 
sincerest;  but  no  man  ever  saw  any  political  subject 
belittled  by  his  view  of  it.  Mr.  Meredith  did  not  believe 
that  the  government  of  a  free  country  could  be  admin- 
istered without  strict  adherence — close,  obedient  ad- 
herence— to  party  organization.  Upon  this  depends  the 
liberty  of  a  free  country."  "Through  his  primary  train- 
ing as  a  statesman  instead  of  working  from  below  up- 
ward to  the  principles  of  jurisprudence  and  of  legislation 
he  was  able  to  look  from  above  downward.  Hence,  the 
remarkable  example  was  seen  in  him  of  a  man  who 
dealt  with  the  greatest  facility  with  those  subjects  which 
to  others,  less  experienced,  were  proportionately  of  the 
greatest  difficulty.  With  every  question  of  public  law, 
of  statesmanship,  of  general  jurisprudence  whenever  it 
arose,  he  was  at  once  familiar.  For  that  reason  I  think 
that  all  efforts  to  exemplify  the  professional  course  of 
Mr.  Meredith  by  reference  to  particular  cases  exhibit  his 
character  imperfectly,  because  it  was  the  general,  uni- 
form, complete  organization  of  everything  which  was 
useful  in  its  elements,  combination  and  effects,  both  in 
jurisprudence  and  in  the  practice  of  his  profession,  which 
was  his  most  prominent  characteristic/9  These  charac- 
teristic remarks  of  Judge  Cadwalader,  while  few  of  us 
can  perhaps  accept  them  in  their  entirety,  contain  cer- 
tainly valuable  truth,  and  I  think  them  helpful  in  view- 
ing Mr.  Meredith's  career. 

Among  other  valuable  legislation  which  Pennsylvania 
owed  to  Mr.  Meredith's  early  service  in  the  legislature 
was  the  incorporation  of  the  House  of  Refuge,  an  institu- 
tion for  the  reform  and  education  of  juvenile  delinquents, 
which  was  due  to  his  efforts.  This  was  a  very  advanced 
step  in  penology  for  1828,  and  one  which  has  been  prolific 
of  good  for  three-quarters  of  a  century.  He  became  a 
manager  of  the  House  of  Refuge,  when  he  declined  re- 
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election  to  the  legislature  in  1829,  and  in  the  same  year 
became  a  director  of  the  Pennsylvania  Institution  for 
the  Deaf  and  Dumb.  His  connection  with  and  active 
interest  in  both  these  great  charities  continued  until  his 
death. 

In  1830,  a  number  of  the  younger  members  of  the 
Philadelphia  Bar  commenced  the  publication  of  a  legal 
magazine,  the  Journal  of  Law.  It  was  issued  once  a 
fortnight,  and  its  publication  continued  for  about  a  yean 
Its  form  was  a  rather  small  octavo.  Among  the  associa- 
tion of  members  of  the  bar  who  conducted  this  magazine 
and  contributed  to  its  pages  were  Mr.  Meredith,  his 
friend,  Mr.  James  C.  Biddle,  whom  I  have  had  occasion 
heretofore  to  allude  to,  Mr.  George  M.  Wharton,  Judge 
Hopkinson,  of  the  United  States  Court,  Wm.  T.  Dwight, 
James  S.  Smith,  John  M.  Scott  and  Joseph  R.  Ingersoll. 
The  articles  were  unsigned,  and  the  record  of  their  author- 
ship is  derived  from  the  manuscript  notes  of  the  late 
Edward  Hopper.  Mr.  Meredith  wrote  the  introductory 
article  in  the  first  number.  It  is  remarkable,  I  think, 
as  showing  a  recognition  at  that  early  day,  of  the  evils 
arising  from  the  varying  systems  of  jurisprudence  of  the 
different  states,  and  the  importance  of  that  effort  at 
uniformity  which,  after  so  many  years,  has  enlisted  the 
deep  interest  of  the  American  and  State  Bar  Associations. 

"In  the  United  States  where  thb  psoplk  exercise  so  controlling  an 
influence  on  legislation,  it  is  emphatically  necessary  that  thbt  should 
be,  to  the  greatest  attainable  extent,  instructed  in  the  philosophy  of 
general  jurisprudence,  and  in  the  state  and  leading  principles  of  our 
own.  unless  such  instruction  be  widely  diffused,  what  is  good  in  our 
system  cannot  be  secure  from  innovation;  what  is  evil  cannot  be 
properly  amended. 

"  It  is  believed,  too,  that  any  effort  must  be  deserving  of  encourage- 
ment which  may  tend  to  produce  a  greater  degree  of  uniformity  in 
the  regulations  of  the  different  states,  on  those  subjects  which  are  not 
of  merely  local  interest.  In  our  private  intercourse  and  relations  of 
business,  or  otherwise,  we  are  one  people,  while  as  far  as  regards  the 
laws  by  which  our  conduct  and  contracts  are  for  the  most  part  regu- 
lated, we  form  twenty-four  distinct  communities,  in  each  of  which  a 
rule  of  action  is  prescribed,  differing  more  or  less  from  that  which  pre- 
vails in  any  of  the  others.  Inconvenience  from  this  source,  to  a  cer- 
tain extent,  is  already  felt;  and  unless  the  dissimilarities  and  contra- 
dictions of  our  respective  codes  be  prevented  from  increasing,  incon- 
venience to  a  much  greater  extent  must  be  expected.  * 
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Among  numerous  other  articles  due  to  his  pen  in  the 
Journal  is  one  on  the  "Uncertainty  of  the  Law/'  from 
which  follows  an  extract. 

"At  the  present  day  every  man  has  a  fling  at  the  uncertainty  of 
the  law.  Yet  upon  investigation  it  would  appear  that  in  at  least  nine 
cases  out  of  ten,  the  uncertainty  complained  of  is  not  in  the  law,  bat 
in  the  facts  to  which  it  is  to  be  applied.  The  law  has  sins  enough  of 
its  own  to  answer  for; — defects  sufficiently  abundant— contradictions 
—doubts— even  absurdities,  which  ought  to  be  removed  or  amended, 
— but,  with  all  these,  we  repeat,  that  in  proportion  to  the  number  of 
disputes  which  arise  between  man  and  man,  there  are  very  few  cases 
in  which,  if  the  facts  were  clearly  ascertained,  any  respectable  member 
of  the  profession  could  not,  without  hesitation,  say  what  would  be 
the  law. 

"The  event  of  litigation  is  indeed  almost  always  uncertain:  the 
law  rarely  so.  Nor  could  any  plan  be  devised  for  destroying  this 
quality  of  litigation.  If  the  most  minute,  distinct,  and  tatemgible 
rule  were  laid  down  for  every  variety  of  passible  circumstances  (which, 
by  the  by,  never  has  been  or  can  be  done,)  there  would  remain  sources 
•  of  uncertainty  almost  as  fruitful  as  those  which  now  exist.  For  after 
all,  what  would  be  the  rule  of  law  proper  to  be  applied  in  any  case 
would  depend  entirely  upon  the  facts,  and  those  facts  must  be  proved 
by  human  testimony,  and  to  the  satisfaction  of  a  human  tribunal; 
the  testimony  and  the  tribunal  being  both  human,  therefore  both 
fallible; — the  farmer  liable  to  incorrectness  or  incompleteness  occ*> 
sioned  by  intentional  falsehood,  imperceptible  bias  or  defect  of  mem- 
ory— the  loner  (throwing  out  of  view  wilful  error  as  of  rare  occurrence) 
equally  liable  to  misdecision  from  prejudice,  misapprehension  or 
defect  of  judgment. 

••These  are  faults  not  of  this  or  that  particular  system,  but  of  to- 
man nature.  They  will  be  entirely  cured,  whenever  mankind  shall 
be  rendered  perfect  in  honesty,  memory,  apprehension  and  judgment, 
but  not  till  then.  Meanwhile,  can  human  wisdom  afford  no  allevia- 
tion of  the  evils  actually  arising  from  this  source?  Yes — a  great  deal 
by  so  shaping  the  law  of  evidence  as  to  facilitate,  as  much  as  possible, 
the  investigation  and  discovery  of  the  truth.  The  law  cannot  compel 
a  liar  to  tell  the  truth,  nor  a  weak  man  to  tell  it  correctly,  but  it  may 
provide  such  a  mode  of  extracting  the  testimony  as  shall  oc  best  suited 
for  the  detection  of  the  first,  and  the  correction  of  the  second,  and  it 
may  at  all  events  take  care  that  the  natural  and  necessary  difficulties 
of  the  inquiry  shall  not  be  increased  by  arbitrary  and  absurd  rules 
for  the  exclusion  of  any  light  which  might  have  been  useful.  This  is 
a  vast  and  most  interesting  subject,— one  which  we  have  merely 
hinted  at  now,  but  intend  to  consider  at  lam  hereafter.  It  is  in  this 
branch  of  the  law,  if  in  any,  that  reform,  radical  reform,  is  wanted.** 

These  were  very  advanced  views  as  to  evidence,  for 
1830,  and  were  not  adopted  until  many  years  later.  The 
Journal  also  contains  some  very  amusing  articles  from 
his  pen  showing  the  humor  for  which  he  was  so  remark- 
able. 

During  the  years  preceding  1834  Mr.  Meredith's  office 
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had  been  with  his  father's,  at  S.  E.  corner  of  6th  and  Mar* 
ket,  in  the  bank  building  of  the  Schuylkill  Bank,  and  he 
lived  with  his  father  at  the  southwest  corner  of  Chest- 
nut and  Tenth,  where  afterwards  the  Assembly  Buildings 
stood. 

He  was  married  June  17,  1834,  to  Catherine,  daughter 
of  Michael  Keppelc,  of  Philadelphia,  to  whom  he  had  been 
engaged  for  some  ten  years,  and  soon  afterwards  re- 
moved both  his  office  and  his  residence  to  9  York  Row, 
on  the  south  side  of  Walnut,  below  Eighth.  In  the  pre- 
vious year,  1833,  he  had  been  elected  a  member  of  Se- 
lect Council,  and  in  1834  was  chosen  President  of  that 
body,  which  position  he  continued  to  hold  by  successive 
re-election  until  he  accepted  the  Secretaryship  of  the 
Treasury  in  1849.  Select  Council  being  then  elected  by 
general  ticket,  and  from  the  old  city  proper,  was  com- 
posed of  the  leading  citizens  of  Philadelphia,  and  to  be 
President  of  that  body  was  a  great  distinction.  Mr. 
Meredith's  success  at  the  bar,  as  has  been  mentioned, 
was  slowly  won,  and  it  was  not  until  after  he  had  been 
many  years  at  the  bar,  that  his  practice  became  large 
and  lucrative.  His  early  triumph  in  the  case  of  Com- 
monwealth v.  Cook  in  1822  has  been  mentioned,  but  suc- 
cess in  the  defence  of  prisoners  brings  more  fame  than 
emolument,  to  a  conscientious  and  tender-hearted  law- 
yer. His  years  of  service  in  the  legislature  also  of  necess- 
ity delayed  the  growth  of  his  practice.  There  was  a 
tradition  for  many  years  that  Mr.  Meredith's  success 
began  with  the  celebrated  case  of  Commonwealth  v. 
Allmyer  reported  1  Wharton,  470,  the  case  which  estab- 
lished the  rights  of  the  State  and  City  in  Franklin  Square, 
against  the  German  Lutheran  Church,  which  claimed  a 
portion  of  that  square  for  interment,  under  a  grant  from 
Thomas  Penn.  According  to  this  tradition  his  success 
dating  from  that  case  was  sudden  and  immediate,  and 
he  sprang  at  once  from  a  very  limited  to  an  enormous 
and  most  lucrative  practice,  so  that  he  was  from  that 
time  until  he  went  to  Washington  in  1849  counsel  for 
one  side  or  the  other  in  every  important  case. 


2l6  WILLIAM    MORRIS  MEREDITH. 

There  is  no  question  of  the  importance  of  the  case,  nor 
of  the  striking  ability  with  which  it  was  prepared  and 
argued  by  Mr.  Meredith;  and  it  is  equally  clear  that  the 
conception  of  the  course  of  proceeding  adopted  was 
brilliant — but  it  is  not  the  case,  I  think,  that  it  marked 
the  turning  point  of  his  career,  nor  that  his  professional 
success  took  its  beginning  from  that  case.  Being  of  a 
public  nature  and  one  of  importance  to  all  citizens  it 
drew  more  attention  than  his  other  successes;  but  at 
the  time  it  was  tried  he  had  already  emerged  from  the 
ranks  and  his  successful  career  had  markedly  begun. 
Commonwealth  v.  Allmycr,  took  its  beginning  in  the 
Mayor's  Court  of  Philadelphia  in  June  Sessions,  1834, 
when  an  indictment  was  found  against  Allmyer  and  four- 
teen others  for  maintaining  a  nuisance  in  the  erection  of 
a  fence  and  wooden  building  in  the  northern  part  of 
Franklin  Square.  This  indictment  was,  according  to  a 
not  unusual  practice  in  those  days,  removed  by  certiorari 
to  the  Supreme  Court,  where  the  indictment  was  tried 
before  the  Chief  Justice  March  14th,  1836;  and  the  mo- 
tion for  new  trial  was  refused  by  the  Court  in  Banc, 
April  20th,  1836,  which  ended  the  case.  Mr.  Meredith 
was  at  this  time  in  his  thirty-seventh  year — hardly, 
therefore,  a  very  young  man,  and  had  been  at  the  bar 
nineteen  years — fourteen  years  earlier  he  had  shown  his 
courage  as  well  as  his  learning  and  skill  in  Common- 
wealth v.  Cook.  In  the  interval  he  had  been  for  five  years 
a  leading  member  of  the  legislature.  After  he  declined 
re-election  in  1829  his  practice  had  been  gradually 
increasing,  and  for  the  last  two  years  with  great  rapidity. 
In  1  Rawle,  covering  1829,  2  Rawle,  containing  cases 
decided  in  1830,  3  Rawle,  containing  cases  of  1831-2, 
and  in  4  Rawle,  containing  cases  of  the  years  1832-1833, 
Mr.  Meredith's  name  appears  once  as  counsel  in  each 
volume.  In  5  Rawle,  however  containing  cases  argued 
in  1834-5*  Mr.  Meredith's  name  appears  as  having  ar- 
gued five  cases — some  of  them  quite  important,  and  in  1 
Wharton  containing  cases  disposed  of  in  December  term, 
1835,  and  March  term,  1836,  Mr.  Meredith's  name  ap- 
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pears  as  having  argued  fifteen  out  of  a  total  of  120 
cases  reported.  Of  these  Commonwealth  v.  Allmyer  is 
the  last  decided,  and  it  appears  as  far  as  I  can  judge  to 
have  been  among  the  last  in  its  origination,  except,  per* 
haps,  the  case  of  the  Philadelphia  Savings  Association, 
which  was  decided  on  the  same  day  also  in  Mr.  Mere- 
dith's favor — he  representing  the  depositors  in  their 
claim  for  membership  against  the  stockholders.  Of  these 
earlier  cases  reported  in  1  Wharton  several  were  of  con- 
siderate importance,  and  Mr.  Meredith  represented 
important  clients.  I  may  mention  the  cases  of  the  Union 
Canal  Co.  v.  Young,  tried  March  1,  1836,  and  decided 
April  14,  1836,  and  the  case  of  Spring  Garden  v.  The 
Northern  Liberties,  decided  January  5,  1836,  but  in  which 
suit  was  begun  certainly  as  early  as  1833,  and  in  whtth 
Mr.  Meredith  represented  the  township  of  the  Northern 
Liberties,  in  a  contest  as  to  the  ownership  of  the  wharves 
and  landings  on  the  Delaware,  near  Callowhill  street. 
It  is  therefore  apparent  that  Mr.  Meredith's  industry, 
learning  and  ability  had  already  brought  him  into  the 
front  rank  of  the  younger  bar,  when  the  Franklin  Square 
proceeding  was  begun.  Early  in  the  year,  1834,  he  had 
married  and  set  up  his  own  house  and  office  in  York 
Row  (Walnut,  below  Eighth).  These  circumstances, 
viewed  in  connection  with  what  is  found  in  the  reports 
would  seem  to  show  that  his  practice  in  the  years  preced- 
ing 1834  must  have  become  sufficiently  lucrative  to  en- 
able him  to  support  a  household,  and  that  his  success, 
legal  and  political,  had  brought  him  well  into  the  public 
view  by  this  year,  when  he  became  President  of  Select 
Council.  His  position  in  Councils  as  well  as  his  repre- 
sentation of  the  Northern  Liberties,  made  his  selection 
to  conduct  the  case  for  the  deliverance  of  Franklin 
Square,  from  the  occupation  of  the  German  Lutheran 
congregation  a  natural  one.  Mr.  Joseph  R.  Ingcrsoll 
took  part  in  the  case  as  senior  counsel,  and  Mr.  Edward 
Olmstead  assisted  as  junior,  but  seems  not  to  have  par- 
ticipated in  the  argument.  Tradition  gives  Mr.  Meredith 
the  whole  credit  of  the  victory,  as  tradition  gives  to  Mr. 
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Binney  the  whole  praise  for  the  city's  triumph  in  the 
Girard  will  case. 

This  case,  as  to  Franklin  Square,  however,  is  of  so 
great  importance  and  Mr.  Meredith's  success  in  it  so 
striking  that  it  is  worth  while  to  give  a  brief  account  of 
it,  correcting  some  common  errors.  The  ground  of  the 
proceeding  was  the  dedication  of  the  five  great  squares 
of  Philadelphia  to  public  use  by  William  Penn  as  shown 
by  Holmes9  map  and  fortified  by  other  documents,  col- 
lected with  great  industry  and  marshalled  with  the 
greatest  skill.  The  German  Lutheran  congregation,  of 
which  the  defendants  were  officers,  claimed  under  a 
deed  from  Thomas  Pcnn  made  in  1741.  The  managers 
however,  had  not  accepted  the  grant  at  that  time,  nor 
until  twenty-two  years  later,  viz.,  December  9th,  1763, 
when  they  paid  the  balance  of  the  consideration  money 
and  received  a  warrant;  from  that  time  the  possession 
of  this  northern  part  of  the  square  as  a  place  of  inter- 
ment had  been  without  interruption  in  the  congregation. 
They  had  in  fact  extended  their  interments  beyond  the 
limit  of  the  Penn  warrant.  In  March,  1800,  the  city  had 
brought  an  ejectment.  In  1801  it  was  marked  settled 
and  discontinued,  on  the  congregation  giving  up  the 
region  beyond  their  warrant,  the  agreement  ami  discon- 
tinuance to  be  without  prejudioe  to  the  city's  right.  It 
is  not  therefore  correct  to  say  that  the  city  had  been 
previously  defeated  in  the  litigation.  The  litigation  had 
been  suspended  with  a  view  to  negotiation  and  with  a 
stipulation  that  the  delay  should  not  be  taken  advan- 
tage of  by  the  Congregation.  And  the  negotiation  had 
been  spasmodically  renewed  during  the  interval  of  thirty 
years.  It  was,  however,  the  case  that  the  lapse  of  time, 
between  say  1763  and  1801,  during  which  the  congrega- 
tion had  been  in  peaceable  possession,  constituted  a 
formidable  obstacle  in  the  city's  path,  and  but  for  the 
thought  of  proceeding  in  the  Commonwealth's  name,  so 
as  to  take  advantage  of  the  rule  "Nullum  tempus  occutrit 
rtgi"  it  is  very  doubtful  if  a  successful  issue  could  have 
been  hoped  for. 
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The  indictment  came  up  March  14th*  1836,  for  trial 
before  Chief  Justice  Gibson  in  the  Supreme  Court,  to 
which  it  had  been  removed  by  certiorari.  After  the  evi- 
dence was  closed  the  defendants  submitted  to  a  verdict 
being  taken  against  them,  on  the  charge  of  the  Chief 
Justice  in  favor  of  the  prosecution  on  all  points,  in  order 
to  have  the  full  benefit  of  their  defence  in  Banc,  when  the 
case  was  to  be  considered  on  the  whole  evidence.  There 
was,  therefore,  really  no  appeal  to  the  jury,  and  Mr. 
Meredith's  wonderful  powers  over  a  jury  were  not  brought 
into  requisition.  Nor  was  there  any  writ  of  error.  The 
real  argument  was  before  the  Supreme  Court  in  Banc  on 
the  motion  for  new  trial,  when  the  case  was  elaborately 
argued  by  Mr.  Meredith  and  Mr.  Ingcrsoll  for  the  Common- 
wealth, and  by  Mr.  Randall  and  Mr.  Sergeant  for  the 
defendants.  Judge  Sergeant  delivered  the  opinion  of  the 
court  refusing  a  new  trial,  and  sustaining  the  Chief  Jus- 
tice's charge — holding  Thomas  Pcnn's  grant  void,  as 
inconsistent  with  the  original  dedication,  and  that  lapse 
of  time  furnished  no  defence  for  an  encroachment  on  a 
public  right.  This  decision  was  final,  ending  the  contro- 
versy. The  square  has  remained  public  ever  since,  and 
there  is  no  doubt  or  question  that  from  1836  until  he 
accepted  the  position  of  Secretary  of  the  Treasury,  in 
March,  1849,  Mr.  Meredith  was  a  leader  of  the  bar  of 
Philadelphia.  In  the  earlier  portion  of  the  period  he  had 
still  to  compete  with  such  men  as  Binney,  Chauncey  and 
Sergeant,  but  in  the  later  years  of  this  period  his  lead- 
ership was  undisputed,  although  he  had  as  competitors 
such  men  as  Henry  J.  Williams,  John  Cadwalader,  Thos. 
I.  Wharton,  Ferdinand  Hubbell,  David  Paul  Brown, 
George  M.  Wharton,  William  W.  Haly,  some  his  contem- 
poraries and  some  his  seniors;  and  such  younger  men  as 
Peter  McCall,  George  W.  Biddle  and  St.  George  Thicker 
Campbell,  were  beginning  to  come  to  the  front.  Judge 
Cadwalader,  in  his  address  at  the  bar  meeting  held  upon 
Mr.  Meredith's  death,  stated  that  when  Mr.  Meredith 
came  to  the  front  of  the  profession,  it  had  become  the 
habit  of  the  bar  to  speak  from  very  copious  briefs,  and 
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in  many  cases  they  read  their  speeches.  Judge  Cadwal* 
adcr  said  the  restoration  of  true  extemporaneous  speak- 
ing was  due  to  Mr.  Meredith,  who,  depending  upon  his 
extraordinary  memory,  was  able  to  make  his  most  impor- 
tant arguments  either  without  notes  or  with  the  aid  of  a 
few  points  only  jotted  on  a  slip  of  note  paper.  Certainly 
no  one  who  had  the  privilege  of  hearing  his  wonderful 
oratory  ever  saw  him  use  much  more  than  a  half  sheet 
of  note  paper,  and  often  not  that.  He  spoke  absolutely 
extemporaneously,  and  without  any  verbal  preparation. 
The  substance  of  his  argument  on  the  questions  involved 
had  of  course  been  considered,  and  his  memory  furnished 
him  with  the  needed  references,  but  for  all  else  he  de- 
ponded  on  the  inspiration  of  the  moment.  That  eminent 
and  exemplary  model  to  the  legal  profession,  Mr.  Peter 
McCall,  at  the  same  meeting,  said: 

"Mr.  Meredith's  was  a  master  mind — a  mind  that  reached  by  intui- 
tion what  ordinary  men  attain  by  tedious  process.  There  was  in  him 
a  combination  of  /acuities  and  powers  sucn  as  is  rarely  found  united 
in  one  man.  Sound  judgment  with  wonderful  memory,  and  marvelous 
almost  lightning-like  rapidity  of  perception,  a  subtle  and  discrimi- 
nating genius,  a  faculty  of  logical  deduction,  a  faculty  of  speech 
which  could  persuade  a  jury  or  command  a  Senate — all  this  he  pos- 
sessed. Saturated  with  the  principles  of  the  law,  when  new  eases 
arose  on  which  precedent  shed  little  if  any  light,  when  reasoning  from 
analogy  became  important— or  in  any  emergency  or  difficulty— each 
were  his  readiness  and  fertility  of  resources  that  his  services  were  inval- 
uable. His  eloquence  was  of  the  Demosthenian  order.  He  did  not 
stoop  to  gather  the  flowers  of  rhetoric,  but  in  terse  and  vigorous  Saxon 
English,  without  verbiage  or  repetition,  he  addressed  himself  to  the 
understanding  of  his  audience.  He  was  capable  of  pathos  and  had 
the  weapons  of  wit  and  ridicule  at  command.  Seising  at  a  glance  the 
strong  points  of  his  own  case  and  the  weak  points  of  his  adversary, 
he  did  not  dissipate  his  strength  by  skirmishing  on  minor  points, 
but  concentrating  his  forces  on  the  strong  point  of  his  case  marched 
on  to  victory." 

Theodore  Cuyler,  himself  a  great  advocate,  said  of  Mr. 
Meredith  that  in  him  were  garnered  up  the  rarest  gifts 
of  advocacy  lie  had  ever  known. 

"Vast  learning,  wonderful  logical  power  of  mind,  skilful  analysis, 
powerful  sarcasm,  a  fund  of  humor  that  moved  your  heart  and  feelings 
so  that  you  scarce  knew  whether  to  laugh  or  to  cry;  a  power  to  mold 
other  men's  minds  into  sympathy  with  his  own,  and  to  work  out  the 
persuasive  results  of  the  great  advocate,  surpassing  those  that  I  had 
ever  known  to  exist  in  any  one  individual.    He  played  upon  the  heart- 
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strings  of  a  jury  as  some  skilful]  player  upon  an  instrument  sweeps 
its  chords  and  renders  them  vocal  with  the  sympathies  which  for  the 
time  move  his  own  heart." 

It  is  not  surprising  that  he  became  facile  princeps  at 
the  Bar,  and  that,  for  a  number  of  years  preceding  his 
call  to  Washington,  no  important  cause  was  argued  in 
the  state  in  which  he  was  not  retained  on  one  side  or  on 
the  other.  His  large  and  increasing  practice  did  not, 
however,  stifle  his  interest  in  politics,  or  divert  his  mind 
from  public  life  or  prevent  his  giving  his  best  services  to 
the  Commonwealth.  He  was  a  member  of  the  Consti- 
tutional Convention  of  1837  which  framed  the  Consti- 
tution under  which  we  lived  until  1874  and  took  an  active 
and  leading  part  in  its  deliberations.  Mr.  Darlington, 
who  served  with  him  in  that  convention  as  well  as  in  the 
more  recent  one  of  1873,  related  that  during  the  whole 
period  of  its  sessions,  covering  many  months,  he  was 
constant  in  attendance  and  earnest  in  its  work.  He 
opposed  many  of  the  changes  made  by  that  instrument, 
clinging  with  affection  to  the  Constitution  of  1789. 

He  supported,  however,  the  insertion  of  the  word 
4i white"  as  a  qualification  of  suffrage.  Strongly  hostile 
to  slavery  as  were  his  feelings  and  convictions,  he  was 
always  opposed  to  giving  the  suffrage  to  voters  who 
would,  he  believed,  be  ignorant  and  readily  influenced. 
Mr.  Meredith  had  been  a  Federalist  and  was  a  convinced 
Whig  and  Protectionist,  but  he  was  unaffected  by  the 
Anti-Masonic  movement  then  at  its  height,  and  had  no 
sympathy  with  it.  In  the  Constitutional  Convention, 
therefore,  he  came  into  frequent  collision  with  Thaddeus 
Stevens,  the  leader  of  the  Anti-Masonic  party,  and  the 
debates  of  the  convention  contain  many  passages  between 
them,  in  which  Thaddeus  Stevens  certainly  did  not  come 
off  first,  even  in  the  play  of  wit  and  sarcasm.  Chief 
Justice  Woodward,  himself  a  member  of  that  convention, 
said  he  never  witnessed  a  debate  which  could  compare 
with  one  he  described  between  Meredith  and  Stevens; 
and  said  that  on  that  day  Thaddeus  Stevens9  batteries 
were  silenced  utterly.    It  is  gratifying  to  know  that  the 
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personal  relations  of  Mr.  Meredith  and  Mr.  Stevens  were 
never  affected  by  their  controversies,  but  were  always 
of  the  friendliest  character.  With  the  triumph  of  the 
Whig  Party  in  1840,  when  General  Wm.  Harrison  was 
elected  President  by  so  large  a  majority,  Mr.  Meredith's 
devotion  to  its  principles  and  services  to  its  cause,  as 
well  as  his  professional  skill,  were  recognized  by  his 
appointment  as  United  States  District  Attorney  at  Phil- 
adelphia. He  took  the  office  March  25, 1841,  but  was  not 
destined  to  hold  it  long.  It  seemed  fated  that  Mr.  Mere- 
dith's public  service  under  Whig  Presidents,  should  be 
determined  by  their  death,  and  the  accession  of  Vice- 
Presidents  with  whom  he  had  little  sympathy.  He  con- 
tinued to  serve  for  a  time  under  Tyler,  but  sent  in  his 
resignation  in  April,  184a;  no  action  being  taken  on  it, 
he  wrote  to  Washington  in  the  May  following,  requesting 
the  immediate  acceptance  of  his  resignation,  which  was 
accepted  accordingly  and  a  successor  appointed  May  13, 
184a.  During  this  period  Mr.  Meredith  accumulated 
from  his  practice  a  handsome  competence,  despite  his 
absolute  disinterestedness  and  indifference  to  pecuniary 
gain.  Mr.  McCall  well  said  of  him:  u  He  set  his  face  like 
a  flint  against  the  practice  of  taking  contingent  fees — 
insisting  that  it  tended  to  degrade  the  profession — and 
never  took  one.  He  was  a  man  of  scrupulous  integrity — 
nay,  even  of  extreme  sensitiveness — in  money  matters. 
I  have  known  him  on  more  than  one  occasion  to  return 
a  considerable  fee  which  he  might  with  perfect  propriety 
have  retained."  A  conspicuous  instance  of  this  occurred 
in  the  celebrated  case  as  to  the  validity  of  the  will  of 
Stephen  Girard,  argued  in  1844  before  the  Supreme 
Court  of  the  United  States.  Mr.  Meredith  was  engaged 
with  Mr.  Binney  and  Mr.  Sergeant  to  argue  the  case  in 
Washington,  and  their  fee  was  fixed  by  Councils,  at 
$10,000  each.  When  the  case  came  up  for  argument 
before  the  Supreme  Court,  it  was  found  but  two  counsel 
could  be  heard,  and  the  case  was  therefore  argued  for  the 
city  by  the  two  seniprs,  Messers.  Binney  and  Sergeant, 
and  Mr.  Meredith  could  only  sit  by.    He  had  taken  his 
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full  share  in  the  preparation  of  the  case,  but  returned  the 
fee  of  $10,000  when  sent  him,  saying  he  preferred  not  to 
take  it,  as  he  had  not  the  opportunity  of  earning  it. 
When  it  is  remembered  that  he  was  at  the  time  Presi- 
dent of  Select  Council,  the  delicacy  of  feeling  which 
prompted  this  action  can  be  understood. 

By  a  singular  chance  for  those  days  the  Legislature 
in  the  following  year  1845  had  a  Whig  majority  but  un- 
happily Mr.  Meredith  was  defeated  for  the  United  States 
Senate  by  Mr.  James  W.  Cooper.  His  mastery  in  poli- 
tics as  well  as  law,  his  marvelous  skill  and  readiness  in 
debate,  his  eloquence  and  his  humor  and  his  noble  and 
courageous  character  would  have  made  him  an  ideal 
senator  and  easily  the  greatest  representative  Pennsyl- 
vania has  ever  had  in  the  Halls  of  Congress. 

During  this  period  of  his  successful  practice  Mr.  Mere- 
dith purchased  in  August,  1845,  a  small  country  seat  near 
Lancaster  known  as  Wheatland,  which  he  and  his  fam- 
ily occupied  for  some  four  summers  as  a  country  resi- 
dence. In  November,  1848,  he  sold  it  to  Mr.  Buchanan 
for  the  same  price  which  he  had  paid  for  it  some  years 
previously.  As  he  had  pm  chased  it  without  view  of 
pecuniary  advantage  Mr.  Meredith  declined  to  profit 
by  the  enhancement  of  its  value  during  the  period  of  his 
ownership.  In  Mr.  Buchanan's  ownership  its  name  seems 
to  have  assumed  a  plural  "s"  and  Wheatlands  became 
a  familiar  sound  in  the  public  ear  as  Mr.  Buchanan's 
abode.  Curtis9  Life  of  Buchanan  contains  some  pleasant 
correspondence  between  Messrs.  Buchanan  and  Meredith 
on  the  subject  full  of  kindly  regard  and  mutual  eonsid- 
erateness. 

It  would  be  impossible  within  the  limits  of  this  sketch 
to  allude  to  even  a  few  of  Mr.  Meredith's  forensic  tri- 
umphs during  this  period  of  his  greatest  activity  at  the 
bar.  It  came  to  a  close  when,  upon  the  return  of  the 
Whig  Party  to  power  by  the  election  of  Taylor  and  Fil- 
more  in  1848,  General  Taylor  invited  Mr.  Meredith  to 
take  the  position  of  Secretary  of  the  Treasury  in  his 
cabinet.    John  M.  Clayton,  of  Delaware,  was  Secretary 


224  WILLIAM   MORRIS   MEREDITH. 

of  State,  and  Revcrdy  Johnson,  of  Maryland,  Attorney- 
General.  It  might  at  first  excite  surprise  that  Mr. 
Meredith  did  not  occupy  this  position  rather  than  the 
higher  one  of  Secretary  of  the  Treasury.  His  consistent 
and  successful  championship  of  Protection  however 
made  him  the  logical  Secretary  of  the  Treasury.  He 
accepted  the  position  and  abandoned  his  splendidly 
successful  practice  at  its  height,  at  the  call  of  public 
duty.  He  committed  the  charge  of  his  practice  to  his 
friend,  Mr.  George  W.  Biddle,  and  removed  with  his 
family  to  Washington,  where  he  occupied  the  house  just 
below  St.  John's  Church,  opposite  Lafayette  Square, 
since  known  as  the  Coleman  House.  The  relations  be- 
tween the  President  and  his  Secretary  of  theTreasury 
and  between  their  families  became  very  close  and  inti- 
mate, so  much  so  that  on  General  Taylor's  unhappy 
demise  Mrs.  Taylor  and  her  daughter  at  once  accepted 
Mrs.  Meredith's  hospitality  and  remained  at  the  Meredith 
house  until  they  quitted  Washington. 

Among  the  most  important  matters  which  arose  in  the 
cabinet  during  the  brief  period  of  General  Taylor's 
administration  were  the  Clayton-Bulwer  treaty  with 
Great  Britain  and  the  question  of  the  admission  of  Cali- 
fornia to  the  Union  as  a  free  state.  The  responsibility 
for  the  Clayton-Bulwer  treaty  and  the  honor  or  censure  due 
for  its  negotiation  must,  of  course,  belong  to  the  Secretary 
of  State.  Mr.  Meredith  opposed  the  treaty  in  the  cabi- 
net, deeming  it  deceptive  and  its  benefits  illusory,  and  its 
submission  was  delayed  for  some  time  by  this  opposition. 

During  his  official  .term,  retaining  the  disapproval  he 
had  so  strongly  evinced  in  1823  of  the  growing  passion 
for  newspaper  notoriety,  he  endeavored  to  check  the 
habit  of  persons  holding  official  positions  writing  for  the 
newspapers,  and  issued  an  order  probiting  the  clerks  in 
his  department  doing  so.  A  Mr.  Robinson  had  acquired 
so  considerable  a  reputation  as  correspondent  of  a  New 
York  paper  that  he  persisted  in  keeping  up  his  relations 
with  it.  Mr.  Meredith  accordingly  removed  him,  to  his 
great  surprise  and  indignation. 
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With  regard  to  California,  Mr.  Meredith  strenuously 
and  persistently  contended  for  its  right  to  admission  as 
a  free  state,  untrammeled  by  any  conditions  or  com- 
promises, and  succeeded  in  impressing  his  views  on  the 
President,  and  a  majority  of  his  colleagues  in  the  cabinet. 
General  Taylor,  though  a  southerner  and  a  slaveholder, 
was,  like  Mr.  Meredith,  an  anti-slavery  man  in  feeling 
and  judgment,  and  from  his  southern  birth  was  able 
probably,  to  stand  out  the  more  steadfastly  for  what  he 
thought  right,  against  both  the  blandishments  and  the 
threats  of  the  Pro-Slavery  Party  in  Congress.  I  believe 
there  is  no  doubt  of  the  fact  that  when  the  question  of 
slavery  extension  became  a  burning  one  in  Congress, 
Henry  Clay,  then  the  Whig  Senator  from  Kentucky, 
waited  upon  the  President  and  on  behalf  of  the  southern 
Whigs  asked  and  almost  demanded,  that  W.  M.  Meredith 
should  retire  from  the  cabinet,  as  being  obnoxious  to 
their  unanimous  sentiment.  The  President,  however, 
was  firm  in  his  refusal,  saving  the  cabinet  could  not  exist 
without  Meredith,  whom  he  regarded  as  its  balance-wheel. 

Mr.  Meredith's  was  a  mind  constitutionally  opposed 
to  compromise  when  principle  was  involved.  As  shown 
by  his  beautiful  eulogium  of  John  Sergeant  delivered  a 
year  or  two  later,  he  had  been  opposed  to  the  Missouri 
compromise  in  1820,  and  praised  Mr.  Sergeant's  consis- 
tent opposition  to  that  measure  or  to  any  permission  of 
slavery  extension.  This  eulogium  is  important  as  empha- 
sizing the  three  great  articles  of  the  Whig  faith  as  Mr. 
Meredith  understood  it, — protection  to  American  indus- 
try, the  fostering  of  internal  improvements  and  hostility 
to  any  extension  of  slavery. 

It  goes  without  saying  that  Mr.  Meredith  was  strongly 
hostile  to  the  Fugitive  Slave  Law  which  was  a  leading 
feature  of  the  compromise  legislation  of  1850.  He  never 
accepted  it  as  a  constitutional  enactment.  A  few  years 
later,  when  the  writer  was  studying  law  in  his  office,  and 
public  sentiment  in  the  north  was  much  wrought  up  over 
the  frequent  proceedings  for  the  return  of  alleged  fugi- 
tives from  slavery  under  this  statute,  he  asked  Mr.  Mere- 
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tlith  what  he  thought  of  the  constitutionality  of  the 
statute.  He  said  in  reply  he  had  once  seen  a  poor  ragged 
negro  bound  and  haled  by  a  rope  by  several  men  through 
the  streets,  and  followed  by  a  crowd  of  hooting  men  and 
boys.  The  negro  had  fallen  or  thrown  himself  down  and 
been  dragged  over  the  stony  street  and  was  covered  with 
blood  and  dirt;  the  ropes,  tightened  by  his  struggles, 
cut  his  hands  and  wrists,  which  were  also  bleeding.  His 
screams  and  prayers  for  release  rent  the  air.  On  inquiry 
he  heard  the  unhappy  black  had  been  ordered  by  an 
United  States  Commissioner  to  be  returned  to  a  master 
in  Virginia.  Prom  that  time  Mr.  Meredith  said  he  had 
felt  no  doubt  that  the  law  was  unconstitutional!  This 
was  not  very  different  from  his  friend,  Mr.  Seward's 
expression  of  the  "  Higher  Law  "  which  a  little  later  caused 
so  much  excitement.  At  other  times,  however,  he  ex* 
pressed  his  view  in  different  language.  He  never  accepted 
the  case  of  Prigg  v.  The  State  of  Pennsylvania*  in  which 
his  uncle,  Jonathan  Meredith  of  Baltimore,  represented 
the  appellants,  as  good  law.  While  he  recognized  the 
constitutional  duty  of  returning  fugitives  from  labor 
under  the  Constitution,  he  maintained  the  States  had 
the  right  of  determining  for  themselves  the  facts  and 
allegations  on  which  the  claim  for  the  extradition  of  one 
of  their  residents  was  based,  and  that  the  summary 
provisions  of  the  Fugitive  Slave  Law  were  in  violation 
of  the  Bill  of  Rights  and  the  Reserved  Rights  of  the 
States.  Mr.  Meredith,  while  he  was  a  Federalist  in  the 
days  when  there  were  Federalists,  held  constitutional 
views  quite  different  from  those  of  some  supporters  of 
Federal  power,  then  and  since. 

There  could  therefore  be  no  hesitation  in  Mr.  Mere- 
dith's mind  as  to  the  questions  of  1850.  He  did  not  then 
believe  in  the  existence  of  real  danger  to  the  Union,  but 
maintained  that  if  northern  statesmen  would  stand  firm 
to  their  convictions  of  duty,  the  south  would  recede  from 
its  threatening  attitude  in  which  it  was  encouraged,  he 
thought,  by  the  weakness  of  northern  politicians.  On 
one  occasion  during  this  period  when  ftfr.  Toombs  was 


WILLIAM    MORRIS   MEREDITH.  227 

indulging  in  loud-mouthed  threats  as  to  what  the  south 
would  do,  Mr.  Meredith  replied  he  wished  they  would 
leave  off  their  damnable  grimacing  and  begin.  It  was 
Mr.  Meredith's  conviction  that  had  a  firm  policy  been 
then  pursued,  the  party  of  secession  would  have  been 
easily  repressed,  not  having  then  gathered  the  strength 
it  subsequently  acquired  through  two  pro-southern 
administrations.  He  succeeded  in  holding  the  President 
and  a  majority  of  his  colleagues  up  to  the  measure  of  his 
convictions,  and  had  it  not  been  for  General  Taylor's 
lamented  death  in  July,  1850,  the  course  of  American 
history  might  have  been  widely  different.  Mr.  Meredith 
had  prepared  during  the  spring  or  early  summer,  a  mes- 
sage for  the  President  to  Congress,  urging  the  passage  of 
the  appropriation  bills  then  pending  and  the  immediate 
admission  of  California  to  the  Union.  The  President 
intended  to  send  it  in  immediately  after  July  4th,  but 
his  fatal  illness  prevented  his  doing  so.  Shortly  after 
his  death  the  members  of  the  cabinet,  with  the  exception 
of  Mr.  Clayton,  who  was  abroad,  waited  on  President 
Fillmore  in  a  body  and  tendered  their  resignations.  The 
President  asked  them  to  retain  their  portfolios.  Mr. 
Meredith,  who  in  Mr.  Clayton's  absence  was  their  official 
spokesman,  asked  Mr.  Fillmore  if  it  was  the  intention  to 
pursue  the  policy  of  the  late  administration.  Mr.  Fill* 
more  replied  that  it  was,  with  certain  modifications. 
Mr.  Meredith  understood  what  that  meant  and  insisted 
on  his  resignation,  as  did  the  rest  of  the  cabinet,  and  they 
left  office  July  20th. 

The  Merediths  remained  a  short  time  in  Washington, 
having,  as  I  mentioned.  General  Taylor's  widow  and 
daughter  as  their  guests  until  their  return  to  their  home 
in  the  far  southwest.  Mr.  Meredith  returned  with  his 
family  to  Philadelphia  and  resumed  in  the  fall  of  1850 
the  practice  of  his  profession  at  his  old  residence,  9  York 
Row.  Many  changes,  however,  had  occurred  in  his  short 
absence.  Of  his  seniors  such  as  Sergeant,  Chauncey, 
Binney,  Joseph  R.  Ingersoll,  some  were  deceased  and 
others  retired  from  practice,  and  he  found  the  active  work 
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of  the  Bar  largely  in  the  hands  of  his  juniors.  Prom  that 
time,  though  but  little  over  fifty,  Mr.  Meredith,  while 
recognized  as  the  head  of  the  Bar,  practiced  almost 
entirely  as  senior  counsel,  and  rarely  appeared  in  court 
without  a  junior,  and  increasingly  the  resort  to  his  office 
was  by  the  junior  members  of  the  Bar,  some  not  much 
younger  in  years,  it  is  true,  than  himself,  to  obtain  his 
powerful  aid  as  senior.  He  was  the  senior  selected  by 
his  fellow  lawyers  in  almost  every  case  in  which  they 
could  have  their  choice.  And  many  clients,  remember* 
ing  his  former  triumphs,  were  anxious  his  services  should 
be  secured  in  all  important  cases,  so  that  it  may  well  be 
that  in  its  new  form,  his  practice  was  as  lucrative  as 
well  as  conspicuous  as  formerly,  while  it  was  much  less 
laborious*  and  gave  him  an  opportunity  for  relaxation 
and  a  return  to  literature  and  general  reading,  in  which 
he  delighted.  Soon  after  his  return  to  Philadelphia, 
Mr.  Meredith  was  nominated  for  the  Supreme  Court  by 
the  party  of  his  tried  affection,  the  old  Whigs.  The 
political  tide  was,  however,  then  running  strongly  Demo- 
cratic and  Mr.  Meredith  was  carried  down  with  his-party 
to  defeat.  He  therefore  never  held  judicial  office,  and 
what  would  have  been  his  success  or  achievment  on  the 
bench  must  remain  a  matter  of  conjecture.  Pennsyl- 
vania certainly  lost  by  his  defeat  a  judge  of  profound 
learning,  great  power  of  expression  and  the  loftiest  and 
most  delicate  sense  of  right  and  justice.  In  1853  Mr. 
Mr.  Meredith  warmly  supported  General  Scott  for  the 
Presidency,  and  it  seems  to  have  been  the  public  expecta- 
tion that  if  General  Scott  had  been  elected,  Mr.  Meredith 
would  have  again  been  a  member  of  the  cabinet.  A 
caricature  in  the  Democratic  Review  for  August,  1852, 
represented  Mr.  Ewing,  of  Ohio,  Mr.  Meredith  and 
Horace  Greeley  as  the  three  witches  preparing  General 
Scott's  hasty  soup  in  the  charmed  cauldron,  while  Mr. 
Seward  hovered  over  them  as  Hecate.  In  the  year  1854 
Mr.  Meredith  lost  his  wife,  to  whom  he  had  been  united 
for  20  years  of  happy  wedded  life.  She  left  him  five 
children,  a  son  and  four  daughters,  to  whom  he  was 
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tenderly  attached  and  to  whom  he  fulfilled  most  devot- 
edly every  parental  duty. 

Soon  after  his  wife's  death  Mr.  Meredith  gave  up  the 
home  on  York  Row,  where  his  wedded  life  had  been 
spent,  and  moved  both  his  office  and  dwelling  to  the  old 
house  in  Fourth  street.  Here  he  kept  his  home  until 
his  death  in  1873.  It  would  take  far  more  time  than 
space  can  afford  me  to  allude  to  even  a  few  of  the  more 
important  cases  in  which  Mr.  Meredith  took  part  and  in 
which  he  scored  repeated  triumphs  in  the  ten  years 
which  elapsed  between  his  return  from  Washington  in 
1850  and  the  time  when  the  stirring  events  of  1861  re- 
called him  to  political  life.  He  was  senior  counsel  for 
the  Reading  Railroad,  and  argued  many  cases  for  that 
great  corporation  with  brilliant  success.  He  was  the 
recognized  head  of  the  anti-slavery  men  of  Philadelphia, 
and  appeared  in  several  cases  on  behalf  of  those  active 
in  that  cause;  notably  in  the  Passmore  Williamson 
Habeas  Corpus,  in  which  he  was  less  successful  than  usual 
so  far  as  winning  his  case  was  concerned,  but  in  which 
his  splendid  powers  as  an  orator  and  lawyer  shone  with 
unexcelled  brilliancy. 

One  important  case  he  argued  and  won  during  that 
period  is  deserving  of  reference  both  for  itself  and  be- 
cause it  was  one  of  the  first  occasions  of  his  crossing 
swords  with  Edwin  M.  Stanton  then  looming  up  as  the 
leader  of  the  Pittsburgh  Bar  and  afterwards  Meredith's 
warm  friend.  This  was  the  case  of  Mott  v.  Penna. 
Railroad  Co.,  30  Pa.  St.  9,  a  case  of  a  bill  for  Injunction 
brought  by  the  Canal  Commissioners  in  the  Supreme 
Court  to  prevent  the  Governor  of  the  State  from  selling 
and  the  Pennsylvania  Railroad  Co.  from  buying  under 
the  provisions  of  the  Act  of  1857  the  Morris  Line  of  Public 
Works  consisting  of  lands  and  railroads  in  which  besides 
the  purchase  price  it  was  given  the  privilege  of  acquiring 
for  $1,500,000.  perpetual  immunity  from  taxation  and 
other  privileges.  The  able  counsel  for  the  Railroad 
relied  upon  the  Federal  Decisions  in  16  and  18  Howard 
reversing  the  decisions  of  the  Ohio  Courts  on  the  sub- 
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ject.  The  late  Mr.  John  C.  Bullitt  in  his  reminiscenses 
of  the  Bar  spoke  of  Meredith  as  having  risen  to  the  great- 
est height  of  oratory  in  his  argument  of  this  case.  Mr. 
Bullitt  rightly  spoke  of  Mr.  Meredith  as  an  "Ingrained 
Pennsylyanian"  and  said  that  while  not  a  partizan  of 
State  rights  as  commonly  understood  he  was  jealous  of 
the  rights,  dignity  and  honour  of  his  native  State.  He 
believed  the  effect  of  the  acquisition  of  the  State  Line 
under  the  provisions  of  the  Act  of  1857  would  be  to 
subordinate  the  Commonwealth  to  the  corporation.  This 
aroused  to  the  utmost  the  indignation  of  his  Lion-like 
nature  and  his  argument  was  one  of  the  greatest  he  ever 
made.  It  was  completely  successful.  The  Statute  was 
held  unconstitutional  on  the  broad  ground  that  no  legis- 
lature can  disarm  their  successors  of  the  powers  or  rights 
of  sovereignty  unless  so  authorized  by  the  Constitution, 
and  the  injunction  was  granted  by  the  Supreme  Court 
which  heard  the  case  in  Banc.  When  ultimately  the 
Penna.  R.  R.  Company  did  acquire  the  State  Line'#it 
was  under  another  Statute  with  entirely  different  pro- 
visions. 

It  was  a  time  in  which  he  was  able  to  enjoy  more  lei- 
sure and  give  himself  more  to  private  and  family  life 
than  in  any  other  period  of  his  career.  It  was  not  the 
day  of  extended  briefs,  and  he  had  little  need  for  them. 
Oral  conference  with  his  juniors,  often  prolonged,  it  is 
true,  into  the  night,  gave  him  the  facts  of  the  case,  which 
his  wonderful  memory  enabled  him  to  retain  almost 
without  a  note,  and  the  same  memory  kept  ready  for 
his  immediate  use  the  vast  stores  of  learning  accumulated 
during  his  earlier  years;  so  that  little  preparation  be- 
yond this  conference  with  his  juniors  was  needed.  Some- 
times, indeed,  he  knew  little  about  a  case  before  he  went 
into  court,  and  all  his  preparation  was  made  while  lis- 
tening to  his  colleagues  and  his  adversary,  sometimes 
sitting,  but  often  pacing  round  the  court  room  outside 
the  rail,  or  bringing  himself  to  a  halt  by  the  bar,  with 
one  foot  on  the  steps  leading  to  the  bench.  Of  course 
he   read   the   volumes  of   Pennsylvania  Reports  as  they 
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came  out,  but  he  did  not,  do  much  ether  legal  reading. 
He  had  not  much  interest  in  modern  English  Decisions 
and  for  the  most  part  seemed  to  think  that  the  old  Eng- 
lish decisions  before  the  Revolution  and  our  own  Penn- 
sylvania cases  supplemented  by  some  of  the  reports  of 
the  decisions  of  great  jurists  in  our  sister  states,  and  the 
federal  tribunals,  furnished  a  Sufficient  source  from  which 
to  draw  the  legal  principles  he  sought  to  enforce.  He 
therefore  was  able  to  give  much  time  to  general  reading. 
He  bought  a  complete  set  of  the  bound  volumes  of 
Blackwood's  Magazine  from  its  earliest  days,  and  read 
them  through  with  unflagging  interest.  He  had,  I  sup- 
pose, in  his  youth  read  many  of  its  numbers  which  di- 
rected his  attention  particularly  to  it.  He  delighted  in 
Christopher  North  and  the  Nodes  Ambrosianae,  as  well 
as  in  its  vigorous  and  acrid  political  discussions. 

He  was  fond  of  both  chess  and  whist.  Often  when  the 
door  was  shut  between  the  front  and  back  offices  he 
would  be  found  in  the  semi-octagonal  back  office  playing 
a  game  of  chess  with  his  brother,  afterwards  General 
Sullivan  Meredith.  He  did  not  much  seek  for  society 
out  of  his  home,  but  his  house  was  always  a  cheerful  one; 
besides  his  immediate  family  it  was  constantly  full  of 
his  nephews  and  nieces,  and  was  most  gay  when  he  was 
persuaded  to  come  up  from  the  office  and  be  the  center 
of  the  circle.  His  house  was  the  constant  resort  of  his 
brethren  of  the  bar  and  the  bench,  particularly  of  law- 
yers and  judges  from  the  interior  of  the  state. 

Always  strongly  opposed  to  the  extension  of  slavery 
to  the  territories,  he  affiliated  himself  with  the  Republi- 
can party  after  the  breaking  up  of  the  Whigs  and  sup- 
ported Fremont  in  1856,  and  Lincoln  in  i860.  When  the 
mutterings  of  rebellion  were  heard  after  Lincoln's  election 
and  so  many  in  the  north  were  carried  away  with  a 
passionate  anxiety  to  save  the  Union,  at  any  sacrifice, 
Governor  Curtin,  in  compliance  with  popular  desire, 
appointed  a  delegation  from  Pennsylvania  to  take  part 
in  the  so-called  Peace  Congress  which  met  in  Washington 
in  the  early  months  of  1861.    William  M.  Meredith  was 
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naturally  selected  as  one  of  this  delegation  and  went  to 
Washington  and  participated  in  its  deliberations,  though 
without  much  confidence  or  expectation  of  any  favor- 
able result  from  any  action  it  might  take.  It  goes  with- 
out saying  that,  incapable  of  being  influenced  by  fear 
or  favdr,  he  stood  with  David  Wilmot  like  adamant 
against  any  compromise  of  principle  or  surrender  of 
what  he  thought  right,  and  as  Judge  Cadwalader  justly 
said  at  the  bar  meeting  held  after  his  death: 

"As  a  member  of  the  body  called  the  Peace  Congress,  convened 
at  Washington  for  that  unsuccessful  effort,  he  secured  the  respect  of 
those  who  differed  from  htm  by  his  manly  adherence  to  views  which 
were  ultimately  carried  out  to  a  successful  termination." 

The  inevitable  happened,  the  war  broke  out,  and  Mr. 
Meredith,  back  in  his  home  in  Philadelphia,  worked  and 
hoped  and  feared,  like  his  fellow-citizens,  through  the 
anxious  spring  of  1861,  before  the  new  call  of  public 
duty  came  to  him.  His  health  had  become  impaired  as 
nil  his  friends  knew,  by  the' gout  from  which  he  was  a 
constant  sufferer,  but  few  knew  how  much.  But  he  and 
his  beloved  physician,  Dr.  Casper  Morris,  knew  well  how 
serious,  even  critical,  his  condition  was.  His  robust  and 
stalwart  appearance  in  those  days,  however,  and  his 
hearty  and  cheerful  demeanor  misled  most  of  his  friends 
and  acquaintances.  As  early  as  the  first  days  of  that 
momentous  summer,  besides  the  national  danger,  a  great 
peril  menaced  the  Commonwealth  of  Pennsylvania.  A 
cloud  of  scandal  threatened  to  overwhelm  the  state 
administration,  and  destroy  its  usefulness  at  the  time 
when  it  was  most  important  that  the  Governor's  hands 
should  be  upheld  in  the  common  effort  to  sustain  the 
cause  of  Freedom  and  the  Union. 

The  Governor  had  called  a  special  session  of  the  legis- 
lature to  meet  on  May  1st  and  the  legislature  had  passed 
among  other  war  measures,  a  bill  to  raise  a  loan  of  three 
millions  of  dollars,  a  large  sum  in  the  early  days  of  the 
war,  and  to  raise  and  equip  a  division  of  troops  in  ad- 
vance of  the  call  of  the  National  Government.  Meanwhile, 
the  state  had  been  supplying  to  the  soldiers  raised  in 
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compliance  with  earlier  calls,  clothing  and  equipment  in 
advance  of  the  same  being  supplied  by  the  Government 
at  Washington.  It  was  as  to  this  clothing  and  equipment 
that  the  scandal  and  excitement  arose.  It  probably  was 
the  case  that  some  contractors  behaved  fraudulently. 
Other  deficiencies  may  have  arisen  only  from  the  haste 
and  inexperience  of  those  in  charge  of  matters;  but  there 
was  enough  apparently  wrong  to  cause  a  great  public 
outcry  and  a  demand  for  investigation.  The  Inquirer  a 
steady  Republican  paper  joined  the  opposition  journals 
in  violent  attack  on  the  Governor  and  his  administra- 
tion. At  this  critical  moment  on  the  Twenty-fourth  day 
of  May,  Mr.  Samuel  N.  Purviance,  the  Attorney-General 
appointed  at  the  opening  of  Governor  Curtin's  term  in 
January,  1861,  suddenly  resigned  his  position  in  this 
brief  note  to  the  Governor.  "  For  reasons  which  appeal 
to  my  self-respect  I  cannot  consent  to  continue  any 
longer  in  connection  with  your  administration.  I  there- 
fore hand  you  my  resignation  of  the  office  of  Attorney* 
General  of  the  State/'  It  is  not  important  for  the  pur- 
pose of  this  paper  to  examine  the  motives  or  reasons 
which  prompted  this  hasty  action.  But  it  fell  like  a 
thunder-bolt  on  the  people  of  Pennsylvania.  Mr.  Pur- 
viance, while  not  a  man  of  transcendent  ability,  was 
thought  to  be  a  man  of  character  and  judgment,  and 
possessed  the  confidence  of  the  public.  And  when  at  such 
a  time  this  resignation  came  in  the  midst  of  the  scanda- 
lous rumors  and  whisperings  of  which  the  air  was  full, 
public  confidence  was  paralyzed .  Recruiting  was  checked, 
but  still  more  dangerous  was  the  effect  on  capital.  The 
plans  which  were  under  way  to  supply  funds  to  raise  and 
equip  Pennsylvania's  soldiers  and  to  put  the  Common- 
wealth in  the  position  she  ought  to  occupy  in  the  national 
crisis  were  blighted  as  by  a  sudden  frost.  Governor 
Curtin  and  the  friends  of  his  administration  were  told  by 
the  best  financial  authorities  that  unless  something  could 
be  done  to  restore  public  confidence,  by  the  assurance 
that  the  honor  of  the  administration  was  under  the 
guardianship  of  one.  whose  character  was  such  that  scan- 
is 
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dal  and  suspicion  must  shrink  away  from  his  very  name, 
it  would  be  vain  to  seek  to  raise  the  necessary  loans,  and 
the  administration  must  hopelessly  collapse.  The  Phila- 
delphia Inquirer  said  on  May  30,  "Honest  men  cannot 
stand  the  pestilential  atmosphere  of  Harrisburg,  they 
must  abandon  their  integrity  or  follow  Mr.  Purviance." 
In  this  crisis  Governor  Curtin's  mind  turned  to  Mr.  Mere- 
dith as  the  head  of  the  Republican  party  in  Philadelphia, 
as  well  as  the  leader  of  the  Bar,  and  a  man  whose  char- 
acter not  merely  for  integrity,  but  for  abhorrence  of  the 
slightest  hint  of  dishonesty,  was  so  universally  recognized, 
that  if  he  could  be  persuaded  to  take  the  vacant  Attorney- 
Generalship  the  situation  could  be  saved.  Could  he  be 
induced  to  make  the  sacrifice?  At  his  age  and  in  his  con- 
dition of  health  to  exchange  his  comfortable  and  happy 
home  in  the  midst  of  his  loving  family  in  Philadelphia, 
with  a  practice  more  than  ample  for  his  wishes  and  yet 
such  as  he  could  manage  without  too  much  strain,  for 
the  arduous  duties  of  the  Attorney-General,  in  war  time; 
necessarily  to  be  kept  at  Harrisburg,  with  its  limited 
accommodations  and  comforts,  amid  the  stttnn  und  drang  of 
the  creation  of  an  army,  with  every  kind  of  new  question 
and  responsibility  thrust  upon  him,  and  with  the  limited 
salary  given  by  the  state  in  place  of  the  lucrative  remun- 
eration of  his  practice  in  Philadelphia.  It  was  late  on  a 
warm  May  evening  when  Meredith's  family  were  already 
in  bed,  that  Governor  Curtin  and  some  other  friends, 
among  whom  was  Morton  McMichael,  found  Meredith 
reading  in  his  back  office,  and  told  him  of  the  situation 
and  their  errand.  Mr.  McMichael  afterwards  said  it  was 
one  of  the  most  impressive  scenes  he  ever  saw.  Meredith 
at  first  declined.  The  Governor  threw  up  his  hands,  and 
said,  "Then  the  State  Administration  is  gone."  Their 
conference  lasted  late  into  the  night.  The  following  day 
a  meeting  with  the  leading  bankers  of  Philadelphia  fol- 
lowed. Dr.  Morris  protested  against  Mr.  Meredith's 
acceptance  of  the  position,  expressing  the  belief  he  could 
not  live  a  year,  probably  not  six  months,  if  he  went  to 
Harrisburg.     Mr.  Meredith,  however,  saw  the  path  of 
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duty,  as  be  believed  it,  and  did  not  long  hesitate.  To 
the  surprise  and  delight  of  the  people  of  Pennsylvania  he 
accepted  the  position,  which  fact  was  announced  on  June 
1  st  and  he  qualified  as  Attorney-General  June  3,  1861. 
It  was  none  too  soon.  A  public  meeting  of  citizens  to 
denounce  the  so-called  clothing  frauds  had  already  been 
held.  The  situation  cleared  as  if  by  magic.  Confidence 
was  restored  forthwith,  and  the  loan  was  taken  at  once. 
Recruiting  went  on  with  renewed  vigor,  and  besides  fill- 
ing every  call,  Pennsylvania  raised  and  equipped  that 
splendid  body  of  troops  known  as  the  Pennsylvania  Re- 
serves, in  advance  of  National  requisition.  Mr.  Meredith, 
I  should  mention,  had  satisfied  himself  of  the  purity  of 
the  administration,  and  that  the  graver  charges  were 
without  substantial  foundation,  as  in  fact  subsequent 
investigation  proved;  but  the  people  took  his  acceptance 
of  the  position  of  Attorney-General  as  in  itself  a  refuta- 
tion of  the  charges,  and  did  not  ask  further  reasons  for  a 
renewal  of  their  confidence  in  the  administration.  Of 
the  importance  of  Meredith's  unselfish  and  patriotic  action 
at  this  crisis  no  one  certainly  was  more  qualified  to  speak 
than  Governor  Curtin  himself.  In  his  speech  in  the  Con- 
stitutional Convention  he  said  that  it  was  true  that  Mr. 
Meredith  had  accepted  with  reluctance  the  office  of 
Attorney-General,  "and  the  Executive  from  whom  he 
received  that  office  is  not  ashamed  to  say  to-day  and  in 
this  distinguished  presence  that  he  did  earnestly  solicit 
Mr.  Meredith  to  take  a  place  near  him  as  his  chief  adviser, 
and  that  his  acceptance  of  the  office  of  Attorney-General 
dissipated  a  cloud  which  hung  over  the  administration, 
and  gave  new  vigor  to  executive  power.  For  his  services 
then,  if  for  no  other  act  of  his  life,  the  people  of  the  state 
are  under  grateful  obligation  to  him,  and  the  Executive 
he  served  under  a  lasting  debt  of  gratitude  which  he  will 
ever  feel  and  acknowledge."  Meredith  went  to  Harris- 
burg  in  June,  1861,  expecting  at  first  to  remain  but  a 
short  time,  but  remained,  as  it  turned  out,  during  both 
Governor  Curtin's  administrations,  so  that  he  did  not 
return  to  Philadelphia  until  the  termination  of  the  Gov- 
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ernor's  second  term  in  January,  1867.  During  all  that 
time  he  lived  in  a  room  in  Mrs.  Espy's  boarding-house, 
looking  out  upon  the  Susquehanna,  and  except  during 
occasional  visits  to  his  home  in  Philadelphia,  and  except 
when,  as  too  often,  laid  up  by  illness,  spent  his  days  in 
the  Attorney-General's  office  in  the  capitol  or  in  court. 
His  work  during  the  greater  part  of  this  time  was  very 
arduous.  In  an  early  letter  to  one  of  his  daughters 
(written  June  19,  1861,)  he  wrote:  "I  was  up  on  the  Hill, 
as  they  call  it  here,  by  half-past  seven,  and  I  am  writing 
to  you  at  about  eight  o'clock.  So  you  see  what  an  im- 
provement has  taken  place  in  my  habits.*9  A  week  later 
lie  wrote:  "  Breakfasting  at  seven,  working  hard  all  day, 
and  going  to  bed  at  nine  or  half-past,  as  I  am  generally 
gfad  to  do,  makes  altogether  rather  a  hard  day.'9  Cer- 
tainly a  contrast  to  the  comparatively  leisurely  manner 
in  which  he  was  able  to  attend  to  his  practice  at  home. 
Besides  the  ordinary  work  of  the  office,  a  vast  deal  of 
labor  and  responsibility  in  war  matters  came  naturally 
into  his  hands.  He  was  intensely  interested  both  that 
Pennsylvania  should  do  her  full  share  in  the  war,  and  that 
her  contributions  and  sacrifices  should  be  recognized  and 
appreciated,  and  his  correspondence  shows  his  close  and 
minute  knowledge  of  the  raising,  organization  and  offi- 
cering of  Pennsylvania's  quota  of  troops,  his  pride  in 
their  number  and  efficiency,  and  his  earnest  efforts  that 
they  should  receive  just  treatment  at  Washington.  I 
may  refer  particularly  to  a  letter  of  October  25,  i86i9 
when  he  wrote:  " Pennsylvania  at  this  time  has  actually 
in  the  field  69,980  men,  and  within  ten  days  will  have 
13,837  more,  making  82,817  men.  In  addition  she  is 
preparing  and  will  soon  send  18,253  more  men,  which  will 
make  her  total,  exclusive  of  the  three-months'  service, 
101,070  men.  This  is  greatly  more  than  any  other  state 
has  done.  She  has  now  actually  in  the  field  at  least  one- 
fourth  of  the  whole  army."  His  brother,  Sullivan  Mere- 
dith, afterwards  Brigadier  General,  was  in  those  early 
days  raising  his  regiment,  and  his  nephew,  soon  afterwards 
his  son-in-law,  James  C.  Biddle,  son  and  namesake  of  his 
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old  friend  and  colleague,  was  in  the  field.  For  them  and 
many  other  Pennsylvanians  in  the  army,  some  of  them 
relatives,  he  cared  like  a  father.  The  relations,  never  too 
friendly,  between  Governor  Curtin  and  Secretary  Cam- 
eron, had  become  severely  strained,  and  Mr.  Meredith 
naturally  took  up  the  important  task  of  conducting  the 
more  important  correspondence  with  the  War  Depart- 
ment at  Washington.  Although  his  relations  with  Secre- 
tary Cameron  were  never  intimate,  they  were  not  un- 
friendly, and  Mr.  Cameron  had  like  all  the  people  of  Penn- 
sylvania the  highest  admiration  for  Mr.  Meredith.  Thus 
Pennsylvania's  relations  with  the  National  Administra- 
tion were  much  improved  by  Mr.  Meredith's  intervention. 
With  Mr.  Seward,  the  Secretary  of  State,  relations  of 
friendship  and  cordiality  had  subsisted  since  old  Whig 
days.  As  showing  Mr.  Cameron's  high  appreciation  of  Mr. 
Meredith,  it  seems  not  inappropriate  to  introduce  an  inci- 
dent here,  although  in  time  it  belongs  a  little  later.  Mr. 
Meredith  never  accepted  the  view  taken  by  many  lawyers 
at  that  time,  that  the  President  possessed  the  right  to 
suspend  the  writ  of  habeas  corpus,  and  dissented  entirely 
from  Mr.  Binney's  opinion  as  expressed  in  his  pamphlet. 
He  agreed  that  the  Secretary  of  State  and  Secretary  of 
War  were  entirely  right  in  making  the  arrests  they  did 
during  the  early  period  of  the  war,  being  justified  by  mili- 
tary necessity.  But  he  insisted  tht  their  action  must  be 
regarded  as  extra-legal,  and  that  Congress  alone  had  the 
right  to  suspend  the  writ.  Somewhat  later  in  the  war, 
I  think  after  Mr.  Cameron's  resignation  of  the  War  Office, 
civil  actions  for  heavy  damages  were  brought  by  some 
of  those  arrested  in  the  incipient  days  of  the  rebellion 
against  him  and  Mr.  Seward.  They  were  much  disturbed 
by  these  actions  and  asked  Mr.  Meredith  to  undertake 
their  defence.  He  frankly  told  them  he  did  not  regard 
them  as  having  any  available  legal  defence,  unless,  follow- 
ing English  precedent,  Congress  should  pass  an  Act  of 
Indemnity,  ratifying  and  approving  their  course.  Follow- 
ing his  advice  such  an  Act  of  Indemnity  was  obtained 
from  Congress  and  the  actions  were  abandoned. 
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In  the  summer  of  1861,  Mr.  Meredith  was  nominated 
for  Congress  to  fill  a  vacancy  but  declined  the  nomina- 
tion, which  would  doubtless  have  meant  an  election. 
We  cannot  help  feeling  a  wish  Philadelphia  could  have 
been  represented  in  Congress  by  William  Morris  Meredith 
during  those  momentous  days,  but  he  rightly  felt  Penn- 
sylvania could  not  spare  him  from  Harrisburg.  His  ease 
of  composition  and  his  direct  and  forcible  style  naturally 
led  to  a  majority  of  the  important  state  papers  of  the 
period  being  prepared  by  him,  although  not  bearing  his 
name.  Among  others  I  may  mention  that  most  of  the 
Thanksgiving  proclamations  of  the  period,  whose  beauty 
attracted  so  much  attention,  were  due  to  his  pen.  One 
of  them,  that  of  November,  1865,  was  set  to  music  and 
sung  in  the  churches  as  an  anthem,  a  circumstance  which 
interested  Mr.  Meredith  very  much.  It  need  not  be  said 
that  these  state  papers  were  of  great  strength  and  force, 
and  produced  great  effect  at  Washington,  where  Mr. 
Meredith's  power  and  insight  were  soon  recognised. 

When  his  friend,  Edwin  M.  Stanton,  became  Secretary 
of  War  Mr.  Meredith's  opportunities  for  usefulness  to  the 
state  were  much  augmented,  and  besides  what  he  effected 
by  public  and  official  communication,  he  was  able  by 
reason  of  his  personal  relations  to  Mr.  Stanton  and  the 
latter's  confidence  in  him,  to  accomplish  much  for  Penn- 
sylvania and  her  sons,  on  whose  behalf  he  was  indefati- 
gable. Mr.  Meredith  was  warmly  attached  to  General 
Meade  and  it  is  probable  that  the  selection  of  the  victor 
of  Gettysburg  to  command  the  Army  of  the  Potomac, 
was  in  great  measure  due  to  Mr.  Meredith's  advice,  and 
influence  with  Mr.  Stanton. 

It  was  Mr.  Stanton's  wish  that  Mr.  Meredith  should 
succeed  Mr.  Bates,  of  Missouri,  as  Attorney-General  of 
the  United  States.  The  position  was  never  formally 
tendered  to  him,  but  at  Mr.  Stanton's  request  he  visited 
Washington  for  a  conference  with  Mr.  Lincoln.  Mr. 
Meredith's  conclusion,  however,  was  not  to  leave  the  ser- 
vice of  his  native  State,  but  to  give  Harrisburg  the  pref- 
erence over  Washington. 
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Mr.  Meredith,  had  of  course,  the  ordinary  routine  of 
his  office  to  attend  to,  and  with  less  assistance  than 
Attorney-Generals  have  nowadays.  In  a  later  letter  to 
one  of  his  daughters  he  wrote:  "I  have  just  come  from 
court,  where  I  have  been  since  nine  o'clock  this  morning. 
I  was  there  yesterday  morning  and  afternoon.  They  ad- 
journed at  one  and  met  again  at  two  and  in  the  interval 
I  had  to  dine.  To-morrow  morning  I  must  be  there  again 
at  nine.  Is  not  this  a  hard  and  laborious  sort  of  life?" 
He  suffered  greatly  from  pain  and  illness,  and  was  often 
confined  to  his  room  for  weeks  at  a  time,  but  endured  the 
labor  and  suffering  and  persevered  in  his  patriotic  duty. 
He  received  skilful  medical  advice  from  Dr.  Rutherford 
and  faithful  kindness  and  attention  from  Mrs.  Espy.  At 
first  he  thought  his  detention  at  Harrisburg  would  be 
short,  and  afterwards,  when  Pennsylvania  was  invaded 
each  summer,  thought  Harrisburg  too  near  the  seat  of 
war,  often  resembling  as  it  did  more  a  camp  than  a 
capital,  to  bring  his  daughters  thither. 

He  still,  in  those  troubled  days,  found  time  for  litera- 
ture. He  wrote  to  his  daughters  about  Shakespeare, 
Don  Quixote,  Gil  Bias,  Horace  Walpole,  Isaak  Walton, 
Proude  and  Dean  Stanley,  the  latter  two  new  authors 
whom  he  read  first  at  Harrisburg.  Proude  he  liked  much 
notwithstanding  what  he  thought  his  rough  and  rather 
uncouth  style.  Stanley  he  thought  guilty  of  fine  writing, 
which  he  detested.    One  day  he  wrote: 

MI  have  been  leading  the  'Pilgrims'  Progress'  again.  It  is  the  only 
allegory  that  I  could  eyer  read  at  all,  and  it  ts  quite  as  interesting  and 
lively  as  the  best  novels,  and  as  Bunyan  had  a  clear  head  and  Knew 
no  language  but  the  common,  vulgar  English,  the  English  of  our 
Bible,  the  story  is  a  model.  The  persons  are  all  real  persons.  The 
grave,  kind  old  gentleman,  Mr.  Interpreter  at  the  Beautiful  House, 
ts  such  a  contrast  to  the  lively  young  ladies  at  the  palace  near  the 
Valley  of  Humiliation,  Discretion,  Piety,  Faith  and  Charity.  The 
cautious  inquiries  before  admitting  Christian — the  old  porter  after 
satisfying  himself  must  ask  the  young  ladies.  Discretion  comes  out— 
and  makes  her  own  inquiries — then  goes  in  to  consult.  It  is  Cranford 
over  again,  only  the  maids  are  not  old.  Then  the  cheerful  talk  they 
keep  up,  the  reluctance  to  let  their  only  beau  depart — keeping  him 
from  day  to  day  to  show  him  new  scenery,  and  at  last  when  he  goes, 
they  must  just  throw  on  their  bonnets  and  walk  with  him  to  the  foot 
of  the  HUT,  and  then  bidding  him  good  b'w'ye,  they  produce  a  small 
package  of  refreshments  that  he  may  want  on  his  journey* 
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"Then  there  is  such  a  vein  of  Apparently  unconscious  humor  run- 
ning thro,  here  and  there.  You  see  Adam  the  first  trying  to  hire 
Faithful  as  a  servant,  and  poor  Faithful,  though  half  tempted,  finally 
refuses.  Then  old  Adam  gets  furious  and  gives  Faithful  a  tremendous 
pinch,  so  that  he  thinks  part  of  his  flesh  must  be  torn  out. 

"After  he  leaves  Adam,  Moses  comes  up,  and  without  a  word 
knocks  Faithful  down — when  he  gets  up  knocks  him  down  again, 
and  when  the  unhappy  Faithful  asks  htm  what  it  is  for,  Moses  tells 
him  because  he,  Faithful,  had  been  half  inclined  to  go  with  old  Adam. 
Faithful  then  begs  for  mercy,  but  Moses  tells  him  that  he  can  show 
no  mercy — and  knocks  him  down  again  worse  than  ever,  and  Faith* 
ful  says  he  certainly  would  have  been  killed  if  One  passing  by  had  not 
told  Moses  to  forbear. 

"  It  is  odd  that  two  of  the  greatest  writers  of  fiction  or  poetry  should 
have  been  Dr.  Fox,  a  linendraper,  and  Bunyan,  a  tinker.  Neither  of 
them  was  admitted  by  his  contemporaries  to  belong  to  literature  at 
all — in  fact  they  were  too  thoroughly  despised  to  be  even  mentioned 
by  any  other  writer  of  the  day,  and  yet  after  two  hundred  years  they 
are  read  with  passionate  admiration  while  their  supercilious  con* 
temporaries  are  scarcely  read  at  all.  With  all  its  charm  of  a  lighter 
character,  the  'Pilgrims9  Progress'  is  the  most  tender  and  touching 
scheme  of  Christianity  that  human  hands  ever  constructed.** 

This  letter  is  given  almost  in  its  entirety  because  of 
the  glimpse  it  gives  of  Mr.  Meredith's  characteristic  hu- 
mor, not  exempt  from  the  paradox  in  which  he  took 
pleasure. 

Towards  the  end  of  his  service  as  Attorney-General 
occurred  the  argument  before  the  Supreme  Court  at 
Wilkcsbarre  of  the  case  of  Commonwealth  v.  The  Atlantic 
and  Great  Western  Railroad,  which  was  described  by  Mr. 
Cuylcr  and  by  the  late  Chief  Justice  Woodward  as  the 
greatest  professional  struggle  they  ever  witnessed.  Mere- 
dith, of  course,  represented  the  Commonwealth,  and  is 
said  to  have  surpassed  himself,  while  Judge  Black,  an 
intimate  friend  of  Meredith,  despite  political  antagonism, 
shone  with  his  usual  brilliancy  on  the  other  side. 

It  was  the  first  and  last  time  the  Supreme  Court  ever 
sat  at  Wilkcsbarre,  and  it  produced  a  great  sensation. 
Chief  Justice  Woodward  related,  as  showing  the  im- 
pression produced  by  this  struggle,  that  a  lawyer  of  re- 
spectable practice  and  position  in  WUkesbarre  came  to 
him  after  hearing  the  argument  and  told  him  he  was 
going  to  take  down  his  sign  as  an  attorney  and  close  his 
office,  that  if  it  was  this  to  be  a  lawyer  he  had  been  prac- 
ticing for  years  without  being  one  and  felt  hopeless  of 
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ever  becoming  one.  The  Chief  Justice  told  him  if  he 
would  go  home  and  study  the  old  entries,  the  statutes, 
and  the  common  law  in  its  history  as  Mr.  Meredith  had 
for  twelve  years  before  getting  into  active  practice,  he 
might  hope  to  break  a  lance  in  such  a  contest  as  he  had 
witnessed,  Omnia  vincit  Labor  Improbus. 

Mr.  Meredith  saw  the  war  end  during  his  term  of  office 
and  the  process  of  Reconstruction  begin.  He  disap- 
proved of  much  of  what  was  done  in  the  way  of  Recon- 
struction, both  what  Mr.  Lincoln  began  and  what  Andrew 
Johnson  went  on  with.  He  deemed  the  terms  granted  to 
the  South  too  mild,  and  the  restoration  of  political  rights, 
particularly  to  the  leaders,  too  early. 

Consistent  in  his  opinions,  however,  he  was  equally 
opposed  to  the  amendment  granting  suffrage  to  the  ne- 
gro. In  his  judgment  the  negro  was  certain  soon  to  fall, 
under  the  dominating  influence  of  his  former  masters  so 
that  the  result,  he  thought,  would  be  to  increase  the 
power  of  the  South.  In  fact,  Meredith  approved  neither 
of  universal  amnesty  nor  universal  suffrage.  The  ulti- 
mate result  of  the  latter  seems  to  tend  to  confirm  Mr. 
Meredith's  expectations  though  brought  about  in  another 
way.  In  the  early  period  of  his  Attorney-Generalship  he 
took  part  in  organizing  the  Union  League,  a  body  which 
did  incalculable  good  in  those  stormy  days  in  organizing 
and  uniting  patrioic  sentiment  and  action,  and  was  the 
first  president  of  that  great  association. 

When  Mr.  Meredith  finally  returned  to  his  home  in 
1867  his  health  was  much  broken  and  his  vitality  decid- 
edly impaired.  His  practice  was  of  course  lost  by  six 
years'  absence  during  this  period  of  rapid  change  and 
development.  He  was,  however,  still  retained  as  senior 
in  many  cases,  quite  as  many,  in  fact,  as  his  failing 
strength  would  allow  him  to  take  part  in.  His  physical 
vigor,  formerly  so  remarkable,  had  departed.  He  moved 
slowly  and  feebly,  and  his  voice  had  lost  much  of  its  reso- 
nance and  power,  and  would  only  hold  out  for  a  brief 
half  hour  or  so.  Indeed,  during  the  remaining  period  of 
his  life  his  arguments  for  the  most  part  occupied  but  fif- 
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teen  or  twenty  minutes.  They  were  still  models  of  their 
kind.  The  one  or  at  most  two  leading  points  in  the  case 
would  be  selected,  and  the  argument  in  the  most  con- 
densed language  and  irresistible  logic  concentrated  upon 
them,  and  they  retained  their  old  effectiveness,  but  it 
was  most  apparent  that  he  had  given  to  the  Common- 
wealth he  so  dearly  loved  the  vigorous  autumn  of  his 
powers,  and  that  the  chill  of  winter  was  coming  over  his 
marvelous  eloquence.  It  was  written  that  the  last  of  his 
strength  and  the  remaining  years  of  his  life  should  be 
given  to  his  state  and  to  his  country.  Mr.  Meredith  was 
selected  by  General  Grant  as  one  of  the  counsel  to  present 
and  argue  the  case  of  the  United  States  before  the  Geneva 
Tribunal.  He  accepted  the  duty  and  took  an  active  and 
efficient  part  in  the  preparation  of  the  case,  and  of  the 
briefs  presented.  The  ultimate  decision  of  the  case  in 
favor  of  the  United  States,  is  stated  to  have  been  essen- 
tially upon  the  lines  of  the  argument  Mr.  Meredith  pre- 
pared. It  is  certain  he  strongly  dissented  from  the  por- 
tion of  the  case  and  argument,  which  was  overruled  by 
the  Tribunal.  It  would  have  been  almost  too  much  to 
hope  that  he  could  in  the  condition  of  his  health  have 
been  able  to  make  the  voyage  and  conduct  the  argument, 
and  his  relinquishment  of  the  journey  to  Geneva,  was 
undoubtedly  wise,  though  a  great  disappointment  to 
Pennsylvania.  With  his  usual  magnanimity  in  financial 
matters  Mr.  Meredith  refused  to  accept  any  compensa- 
tion from  the  United  States  for  his  advice  and  services 
in  the  preparation  of  the  case.  Equally  honorable  and 
laborious  duty,  however,  occupied  him  at  home.  He  was 
elected  in  1871  at  the  head  of  the  Republican  ticket  as  a 
member  of  the  Constitutional  Convention  of  1872-3,  and 
was  elected,  by  the  unanimous  vote  of  the  members  of 
the  Convention  when  they  assembled,  their  President. 
He  gave  himself  unreservedly  to  the  great  task  committed 
to  this  body,  and  worked  assiduously  with  it  until  his 
last  illness  in  June,  1873,  when  he  appointed  Mr.  Walker 
President  pro  tern  in  his  place,  expecting  to  be  able  ere 
long  to  resume  the  chair.    His  expectation  was  not  rea- 
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lized,  however.  The  potent  poison  of  his  disease  at  last 
o'ercrowed  his  spirit  and  he  passed  away  August  17, 1873. 
His  indomitable  will,  in  fact,  had  sustained  him  for 
years  past  against  the  pressure  of  illness  and  infirmity, 
that  would  have  held  almost  any  one  else  a  prisoner  in 
his  room.  Friends  and  acquaintances  had  met  him  on 
his  way  from  his  Fourth  street  house  to  the  Convention, 
so  exhausted  he  could  hardly  put  one  foot  before  another, 
leaning  against  a  lamp-post  to  recover  strength  and  save 
himself  from  falling,  but  he  went  on  to  the  Convention 
hall,  and  did  not  relinquish  the  gavel  until  it  fell  from  his 
hand.  The  records  of  the  last  as  of  the  earlier  Convention 
are  full  of  the  service  which,  with  his  last  failing  powers, 
he  did  the  state.  Pennsylvania  has  never  mourned  a 
greater  son  nor  one  whose  memory  and  example  should 
be  more  precious  to  her  people. 


PROGRESS  OF  THE  LAW. 


As  Marked  by  Decisions  Selected  from  thb  Advance 

Reports. 


adoption. 

A  very  interesting  discussion  with  respect  to  adoption 

occurs  in  Hockaday  v.  Lynn  et  a/.,  98  S.  W.  585,  where 

the  Supreme  Court  of  Missouri,  Division  No, 

mm%m  w  i,  after  reviewing  the  legal  history  of  the  act 
of  adoption  decides  that  such  act  does  not  bring  the 
adopted  child  into  relationship  with  anyone  but  the 
adoptive  parent  and  such  child  cannot  inherit  from  the 
brother  of  her  deceased  adoptive  father  the  share  which 
the  adoptive  father  would  have  taken  had  he  survived 
his  brother.    Compare  Barnhisd  v.  Ferrcll,  47  Ind.  338. 


BANKRUPTCY. 

In  Hausman  v.  Sessinghaus,  97  S.  W.  991,  the  St 
Louis  Court  of  Appeals  of  Missouri  decides  that  under 
the  Bankruptcy  Act  of  1898,  section  62,  pro- 
viding for  the  payment  of  expenses  incurred 
by  officers  in  the  administration  of  bankrupt  estates, 
and  section  64,  stating  the  priorities  of  payment  of  claims 
against  a  bankrupt,  where  a  trustee  in  bankruptcy  sells 
property  subject  to  the  debts  of  the  estate,  the  holder 
of  claims  is  not  entitled  to  recover  thereon  in  the  state 
courts  from  the  purchaser;  the  whole  matter  being 
within  the  jurisdiction  of  the  federal  court.  See  in  this 
connection  More  v.  San  ford,  1  Gif.  288. 

The  Court  of  Civil  Appeals  of  Texas  decides  in  Hooker 

v.  Blount  ei  a/.,  97  S.  W.  1083,  that  where  a  bank,  to 

which  a  note  was  sent  for  collection  nearly  a 

year  before   maturity,   had  knowledge  that 

the  maker  was  notoriously  insolvent,  and  payment  of 

a  note  was  made  by  one  of  the  sureties  from  the  proceeds 

244 
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of  a  sale  of  the  debtor's  stock  of  goods  less  than  four 
months  before  he  was  adjudged  a  bankrupt,  the  holder 
of  the  note  was  charged  with  the  knowledge  of  the  bank, 
so  that  the  payment  constituted  a  voidable  preference. 
Compare  Babbitt  v.  Kelly,  70  S.  W.  384. 


CARRIERS. 

The  Supreme  Court  of  Kansas  decides  in  Larabee 
Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  88  Pac.  72, 
^^  that  a  railway  company  holding  itself  out  to 

cjjJjm  the  public  as  ready,  and  as  undertaking,  to 
do  switching  which  requires  it  to  have  its 
own  rails  and  right  of  way,  and  go  upon  the  rails  and 
right  of  way  of  another  company  with  which  it  has  no 
express  contract  relating  either  to  compensation  for 
switching  or  to  track  rights,  is  a  common  carrier,  and  as 
such  must  switch  cars  without  discrimination  against  a 
disfavored  shipper. 

The  Supreme  Court  of  Texas  decides  in  Pecos  &  N.  T. 
Ry.  Co.  et.  al.  v.  Evans-Snyder-Bucl  Co.,  97  S.  W.  466, 
ctaimfor  that  a  provision  of  a  shipping  contract,  re- 
D«n«g«  quiring  a  certain  notice  of  any  claim  for  dam- 
ages for  loss  or  injury  to  the  stock  shipped  during  the 
transportation,  was  not  applicable  to  a  claim  for  depred- 
ation in  the  market  value  on  account  of  a  decline  hi  the 
market  during  the  time  lost  in  delay  in  transportation. 

The  Supreme  Court  of  South  Carolina  decides  in  Carter 
v.  Southern  Ry.  Co.,  55  S.  E.  771,  that  where  a  passenger 
Miaimiiiai  ^as  t**1*  indavertently  informed  by  the  ticket 
DMagM  agent  that  a  through  train  stopped  at  a  small 
station  to  which  he  sold  her  a  ticket,  she  must  use  all 
reasonable  means  suggested  by  the  conductor,  on  discov- 
ering the  mistake,  to  minimize  her  damages,  and  should 
get  off  at  a  station  preceding  her  destination  and  take 
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the  next  local  train  following,  and  cannot  recover  for 
injury  caused  by  going  to  the  station  next  beyond  her 
destination  and  walking  back  nine  miles  through  the 
heat  and  rain.  Compare  with  this  decision  Willis  v. 
Telegraph  Co.,  69  S.  C.  539. 

The  Court  of  Civil  Appeals  of  Texas  decides  in  Texas 
&  N.  0.  R.  Co.  v.  Harrington.  98  S.  W.  653,  that  the  duty 

of  a  carrier,  when  its  train  is  on  time,  to  give 
Sff&m      opportunity  to  its  passengers  to  procure  food 

at  regular  eating  stations  is  discharged  when 
it  exercises  care  to  furnish  an  opportunity  to  those  in 
ordinary  physical  condition  to  procure  food  for  them- 
selves, and  it  is  not  ordinarily  its  duty  to  convey  food  to 
infirm  passengers.  On  the  other  hand  the  Court  holds 
that  where  a  train  is  delayed  owing  to  the  fault  of  the 
carrier  its  obligation  to  give  opportunity  to  procure  food 
depends  upon  the  condition  and  environment  of  the 
passengers. 


CONSTITUTIONAL  LAW, 

A  very  interesting  decision  appears  in  Grainger  et  at. 
v.  Douglas  Park  Jockey  Club,  148  Fed.  515,  where  it  is 

—  held  by  the  United  States  Circuit  Court  of 

Protects*  Appeals,  Sixth  Circuit,  that  a  statute  of  Ken- 
*"  tucky,  creating  a  state  racing  commission, 
and  regulating  the  racing  of  running  horses,  which,  while 
excepting  from  its  provisions  trotting  meetings  or  races 
and  races  conducted  by  fair  associations,  prohibits  the 
conducting  of  any  running  race  in  the  state  except  by  a 
corporation  or  association  licensed  by  the  commission, 
which  is  empowered  to  grant  and  revoke  such  licenses,  to 
adopt  regulations  for  racing  which  must  be  observed  by 
its  licensees,  and  to  fix  the  time  in  each  year  during 
which  the  association  may  conduct  racing,  which  must 
be  between  the  1st  of  April  and  the  1st  of  December,  its 
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action  in  certain  matters  being  subject  to  review  by  the 
courts,  while  it  may  operate  to  deprive  persons  or  cor- 
porations of  their  liberty  or  property,  and  to  create 
discriminations,  cannot  be  held  to  have  no  real  and 
substantial  relation  to  the  public  welfare,  nor  to  be  in 
violation  of  the  fourteenth  amendment  of  the  Constitu- 
tion, as  denying  to  any  person  the  equal  protection  erf 
the  laws.  The  case  is  very  thoroughly  considered  and 
presents  an  excellent  review  of  the  authorities.  The 
importance  of  the  question  involved  is  obvious.  Com- 
pare Yick  Wo.  v.  Hopkins,  118  U.  S.  356. 

The  Supreme  Court  of  the  United  States  decides  in 

American  Smelting  &  Refining  Company  v.  People  of  the 

State  of  Colorado  ex  ret.  Henry  A.  Lindsley,  27 

ffij?™ft'       S.  C.  R.  198,  that  a  contract  right  to  do  busi- 

M  ness  in  the  state  during  the  corporate  lifetime 

of  domestic  corporations  without  being  subject  to  any 
greater  liabilities  than  then  were  or  might  be  imposed 
upon  domestic  corporations  was  acquired  by  a  foreign 
corporation  by  virtue  of  its  admission  into  the  state  of 
Colorado  with  the  right  to  do  business  therein  under  the 
then-existing  laws  of  that  state,  which,  inter  alia,  sub- 
jected foreign  corporations  coming  into  the  state  to  the 
liabilities,  restrictions,  and  duties  which  then  were  or 
might  thereafter  be  imposed  upon  domestic  corporations 
of  like  character,  and  such  right  was  unconstitutionally 
impaired  by  a  later  statute  of  Colorado,  exacting  from 
such  corporation  an  annual  tax  or  license  fee  in  double 
the  amount  of  that  imposed  upon  domestic  corporations. 
Pour  judges  dissent.  Compare  New  York  &c.  R.  Co.  v. 
Pennsylvania,  153  U.  S.  6a8. 

A  very  important  decision  and  one  already  given  con- 
siderable attention  in  the  newspapers  appears  in  Brooks 
Petiow  v-  Southern  Pac.  Co.,  148  Fed.  986,  where  the 

s*rv.i  r«u  united  States  Circuit  Court.  W,  D.  Kentucky, 
decides  that  the  Act  of  Congress  of  June  11.  1906,  c.  3073, 
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34  Stat.  232,  "relating  to  the  liability  of  common  carriers 
.  .  .  engaged  in  commerce  between  the  states  .  .  . 
to  their  employees  "  as  stated  in  its  title,  and  which  makes 
every  such  carrier  liable  to  any  employe  or  his  personal 
representative  for  all  damages  which  may  result  from 
the  negligence  of  any  of  its  officers,  agents,  or  employes, 
or  by  reason  of  any  defect  or  insufficiency  due  to  its 
negligence  in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  ways  or  works,  is  not  a  regulation  of 
interstate  commerce,  but  establishes  new  rules  of  liabil- 
ity, growing  out  of  the  relation  of  master  and  servant, 
which,  if  valid,  are  binding  on  all  courts,  both  state  and 
federal,  but  which  have  no  such  relation  to  interstate 
commerce  as  to  bring  them  within  the  constitutional 
power  of  Congress  to  regulate  such  commerce,  and  the 
act  is,  for  that  reason,  void.  See  in  connection  herewith 
another  very  recent  case  Howard  v.  Illinois  Central  R. 
Co.,  148  Fed.  997,  where  the  same  result  is  reached  by 
the  United  States  Circuit  Court  for  the  Western  District 
of  Tennessee,  and  note  also  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Reuben  L.  Martin  v.  Pitts- 
burg &  Lake  Erie  R.  R.  Co.  referred  to  infra. 

The  Supreme  Court  of  North  Carolina  decides  in  State 
v.  Lewis,  55  S.  E.  6oo,  that  the  statute  authorizing  an 
v»im«of  indictment  for  lynching  to  be  brought  by  the 
crimin.iTrut  gran(i  jury  0f  the  county  adjoining  the  one 
where  the  crime  was  committed  is  constitutional.  Com- 
pare Swart  v.  Kimball,  43  Mich.  443. 

In  Warren  B.  Wilson  v.  Leslie  M.  Shaw,  27  S.  C.  R. 

*33t  the  United  States  Supreme  Court  upholds  the  title 

of  the  United  States  to  the  Panama  Canal 

mamm  nm  zone,  acquired  by  treaty  with  the  Republic 
of  Panama,  and  holds  that  Congress  has  power  to  con- 
struct the  Panama  canal  in  the  territory  acquired  by  the 
treaty  of  November  18,  1903,  with  the  Republic  of  Pana- 
ma.   Compare  Indiana  v.  United  States,  148  U.  S.  148. 
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CONTEMPT. 

A  very  important  decision  of  the  United  States  Supreme 
Court  and  one  which  has  already  received  considerable 
Mnrttrtf  Pu^c  notice  appears  in  United  States  of 
*iuyr«xp*m4- America  v.  John  F.  Shipp  el  a/.,  27  S.  C.  R. 
"*  165.  where  it  is  held  that  participation  in  the 

murder  of  a  prisoner  under  sentence  of  death  in  a  state 
court,  with  intent  to  prevent  the  delay  attendant  upon 
an  appeal  to  the  Federal  Supreme  Court  from  an  order 
of  the  circuit  court  denying  relief  by  habeas  corpus,  and 
to  prevent  the  hearing  of  such  appeal,  is  a  contempt  of 
the  Supreme  Court,  where  such  murder  was  committed 
after  the  appeal  had  been  allowed  and  that  court  had 
ordered  that  "all  proceedings  against  the  appellant  be 
stayed,  and  the  custody  of  said  appellant  be  retained 
pending  this  appeal."  Compare  Huntingdon  v.  McMahon, 
48  Conn.  174. 


CORPORATIONS. 

The  Supreme  Court  of  Missouri  holds  in  State  ex  inf. 
Hadley,  Atty.  Gen.  v.  Delmar  Jockey  Club,  98  S.  W.  $39. 
PraKbbctt  that  where  a  corporation  was  authorised  to 
n«mmt  promote  agriculture,  establish  and  maintain 
suitable  fair  grounds,  and  give  and  conduct  races  and 
public  exhibitions  of  agricultural  products  and  stocks, 
but  for  a  long  period  of  time  wilfully  failed  to  conduct 
any  agricultural  fairs  or  to  use  its  property  except  for 
the  maintenance  and  operation  of  a  race  track,  there  was 
such  a  willful  nonuser  of  its  corporate  franchise  as  justi- 
fied a  forfeiture  of  its  charter.  Compare  State  v.  Armour 
Packing  Co.,  173  Ho.  39a,  61  L.  R.  A.  464. 

In  HiU  et  al.  v.  Atlantic  &  N.  C.  R.  Co..  55  S.  E.  854. 
the  Supreme  Court  of  North  Carolina  holds  that  where 
UiMl.  jim  the  term  of  a  lease  of  a  corporation's  assets  ex- 
Vfttwm'y  tended  beyond  the  time  of  the  lessor's  cor- 
porate existence  as  fixed  by  its  charter,  the  lease  was 
valid  for  the  period  of  the  lessor's  corporate  life,  and  to 
the  extent  that  the  lessor's  charter  might  be  extended, 
is 
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not  exceeding  the  term  of  the  lease.  The  case  is  also 
important  with  respect  to  the  question  of  acquiescence 
by  stockholders  in  the  action  of  a  corporate  meeting 
irregularly  organized.  The  discussion  is  very  thorough 
and  exhaustive.  Compare  Clegg  v.  Edmondsom,  8  De 
Gex  M.  &  G.  787. 

The  Supreme  Court  of  Illinois  holds  in  George  E.  Lloyd 
&  Co.  v.  Matthews  &  Rice,  79  N.  E.  1 72,  that  where  a  con- 
ofiictMt  tract,  properly  executed  for  a  corporation  by 
Authority  jte  president,  is  such  as  the  corporation  might 
lawfully  make,  proof  of  the  execution  by  the  president 
is  sufficient,  in  the  absence  erf  evidence  that  the  contract 
was  not  made  by  the  authority  of  the  corporation.  Com* 
pare  Atwater  v.  American  Exchange  Nat  Bank,  152  III. 
605. 

An  important  case  in  relation  to  the  responsibility  of 
corporations  for  the  acts  of  their  agents  appears  in  Mer- 
wrMgMActfttfc1"'5*  No*.  Bank  of  Peoria  v.  Nichols  & 
of  Ag«»t  Shepard  Co.,  79  N.  E.  38,  where  it  appears 
that  an  agent  of  a  foreign  corporation  was  a  defaulter. 
He  overdrew  the  bank  account  opened  by  him  in  the 
name  of  the  corporation.  The  checks  creating  the  over- 
draft were  given  by  the  agent  for  expenses,  but  were  in 
fact  used  to  replace  money  which  he  had  misappropriated* 
Under  these  facts  the  Supreme  Court  of  Illinois  holds 
that  the  foreign  corporation  was  not  liable  to  the  bank 
on  the  theory  that  the  checks  which  created  the  over- 
draft were  given  in  the  business  of  the  corporation. 


CRIMINAL  LAW. 

The  Supreme  Court  of  Pennsylvania  decides  in  Com- 
monwealth v.  Renzo,  216  Pa.  147,  that  the  law  of  Penn- 
Mar4«rt  sylvania  does  not  tolerate  the  doctrine  of 
Lunacy  "transitory  frenzy"  as  a  defense  to  murder. 

In  the  eye  of  the  law  it  is  nothing  but  vindictive  and 
reckless  temper. 
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EJECTMENT. 

The  Court  of  Appeals  of  New  York  holds  in  Butler  v. 
Frontier  Telephone  Co.,  79  N.  E.  716,  that  ejectment  will 
overbed  l*c  where  a  telephone  wire  is  stretclicd  across 
w,w  plaintiffs  premises  about  thirty  feet  above  the 

surface  of  the  ground,  which  is  not  supported  by  any 
structure  standing  on  the  premises;  plaintiff  being  the 
owner  of  the  space  above  his  premises  and  entitled  to  its 
exclusive  possession.  The  precise  question  arising  in 
this  case,  says  the  Court,  does  not  appear  to  have  been 
passed  upon  in  any  other  State  and  on  the  cognate  ques- 
tion relating  to  projecting  cornices  and  the  like  author- 
ities are  divided.  See  Murphy  v.  Bolger,  60  Vt.  723,  1 
L.  R.  A.  309  and  Rasch  v.  Noth,  99  Wis.  285,  40  L.  R.  A. 

577- 


HIGHWAYS. 

The  Supreme  Court  of  Appeals  of  West  Virginia  de- 
cides in  Hardman  v.  Cabot,  55  S.  B.  756,  that  a  pipe  line, 

laid  in  a  public  rural  highway,  under  proper 
ajjwjmi      authority,  and  used  for  supplying  the  public 

with  natural  gas  for  heating  and  illuminating 
purposes,  though  imposing  an  additional  public  service 
upon  the  road,  is  not  a  use  in  excess  of  the  right  of  the 
public  in  such  road,  and  does  not  impose  an  additional 
burden  upon  the  estate  in  fee  in  the  land.  Compare 
Bishop  v.  North  Adams  Fire  District,  157  Mass.  364. 


HUSBAND  AND  WIFE. 

In  Muffins  v.  Shrewsbury,  55  S.  E.  736,  the  Supreme 
Court  of  Appeals  of  West  Virginia  decides  that  a  con- 
veyance of  land  by  a  wife  to  a  husband,  he 
not  executing  H,  they  living  together,  is  void. 
It  was  attempted  to  uphold  the  conveyance 
en  the  ground  that  the  wife  had  estopped  herself  by  her 
conduct  from  asserting  its  invalidity,  but  the  court  de- 
cides that  estoppel  in  pais  will  not  bar  the  assertion  of 
title  to  land,  where  the  representation  comes  only  from 
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one's  ignorance  of  his  title  arising  from  ignorance  of  law, 
and  without  intent  to  mislead.  See  in  this  connection 
Rico  v.  Brandenstein,  98  Cal.  465,  20  L.  R.  A.  70a. 

The  Supreme  Court  of  Indiana  decides  in  Indianapolis 
Traction  &  Terminal  Co.  v.  Kidd,  79  N.  E.  347,  that  where 
a  married  woman,  after  being  injured  in  a 
street  car  accident  through  defendant's  neg- 
ligence, incurred  expenses  for  medical  treatment  on  her 
own  behalf,  she  was  entitled  to  recover  therefor  as  a  part 
of  her  damages,  though  her  husband  was  ordinarily 
chargeable  with  the  payment  of  her  medical  bills.  See 
also  Nelson  v.  Spaulding,  11  Ind.  App.  453. 


INSURANCE. 

The  Appellate  Court  of  Indiana,  Division  No*  1,  de- 
cides in  American  Mat.  Life  Ins.  Co.  v.  Mead,  79  N.  E. 
lumfcte  5*6,  that  a  policy  of  insurance  issued  to  plain- 
laterMt         tjfl  on  the  jjfe  0f  hk  mother-in-law  is  prima 

facie  void  ab  initio  for  lack  of  insurable  interest  of 
plaintiff  in  the  life  insured.  With  this  decision  compare 
Continental  Life  Insurance  Company  v.  Volger,  89  Ind. 

57*. 


INTERSTATE  COMMERCE. 

In  United  Stales  v.  Scott,  148  Fed.  431.  the  United 
States  District  Court,  W.  D.  Kentucky,  decides  that  Sec- 
p»wm  «f  tion  10  of  Act  of  Congress,  June  1,  1898,  30 
cagrtM  st.  428,  entitled  "An  act  concerning  carriers 
engaged  in  interstate  commerce  and  their  employes/' 
which  section  makes  it  a  criminal  offence  for  any  employer 
subject  to  the  provisions  of  the  act  or  any  officer,  agent, 
or  receiver  of  such  employer  to  require  any  employe  to 
agree  as  a  condition  of  his  employment  not  to  become  or 
remain  a  member  of  any  labor  organization,  or  to  threaten 
his  removal,  or  otherwise  discriminate  against  him  be- 
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cause  of  such  membership,  or  to  attempt  or  conspire  to 
prevent  any  employe  who  has  been  discharged  or  has 
quit  from  obtaining  employment,  is  not  in  the  consti- 
tutional sense  a  regulation  of  commerce  or  of  commercial 
intercourse  among  the  states,  inasmuch  as  its  essential 
object  manifestly  is  only  to  regulate  certain  phases  of 
the  right  of  an  employer  to  choose  his  own  servants, 
whether  the  duties  of  those  servants  when  employed 
shall  relate  to  interstate  commerce  or  not;  and  its  pro- 
visions being  thus  broad  and  general,  without  limitation 
to  transactions  relating  to  interstate  commerce,  but 
applicable  equally  to  matters  beyond  the  control  of  Con- 
gress, it  is  unconstitutional  and  void.  See  in  this  connec- 
tion the  cases  cited  above  under  the  head  of  Constitu- 
tional Law:  Fellow  Servant  Rule. 


If  ASTER  AND  SERVANT. 

An  important  decision  of  the  Supreme  Court  of  Errors 
of  Connecticut  appears  in  Wyetnan  v.  Deady  et  at.,  65  Atl. 
1 28,  where  it  is  held  that  a  labor  union  and  its 
walking  delegate,  who  procured  plaintiff's 
discharge  from  employment  by  means  of  threats  made 
to  plaintiff's  employers  with  the  knowledge,  approval, 
and  authority  of  the  union,  were  liable  for  plaintiff's 
discharge  as  joint  tort-feasors. 


MONOPOLIES. 

The  Supreme  Court  of  South  Carolina  decides  in  Walter 
A.  Wood  Mowing  &  Reaping  Co.  v.  Greenwood  Hardware 
Witt  Co.,  55  S.  E.  973,  that  a  contract  whereby 

c—*n*m  plaintiff  agrees  to  sell  exclusively  to  defend- 
ant and  defendant  to  buy  exclusively  of  the  plaintiff 
certain  farm  machinery  to  be  sold  in  a  certain  territory 
is  not  injurious  to  the  public  as  tending  to  create  a 
monopoly,  or  invalid  as  lessening  full  and  free  competi- 
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tion  to  an  unreasonable  extent.   Compare  State  v.  Chemi- 
cal Co.  71  S.  C.  544. 


NEGLIGENCE. 

The  Supreme  Court  of  Minnesota  decides  in  Cotton 
v.  Wilhnar  &  Ry.  Co..  109  N.  W.  835.  that  when  a  person 
••iMoiiut"  employs  a  livery  team  with  a  driver  to  carry 
ifegiTgcMt  him  to  a  specified  place,  the  relation  of  master 
and  servant  docs  not  exist  between  the  passenger  and 
the  driver.  They  are  not  engaged  in  a  common  employ* 
ment  or  a  joint  enterprise,  and  the  negligence  of  the 
driver,  in  driving  upon  a  railway  track  without  taking 
proper  precautions  to  ascertain  the  approach  of  a  train 
is  not  imputable  to  the  passenger.  The  latter,  however,  is 
responsible  for  his  own  personal  negligence.  Compare 
Howe  v.  Minneapolis  &c.  Ry.  Co.,  6a  Minn.  71,  30  L.  R. 
A.  684. 

The  Supreme  Court  of  Pennsylvania  decides  in  Black 

v.  Bessemer  &  Lake  Erie  R.  Co.,  216  Pa.  173  that  a  rail- 

sitiMto  «t      road  company  is  not  bound  by  any  unbending 
croMiftg*       Tu\e  0f  ]aw  to  ring  a  bey  or  yow  a  whistle  as 

a   train  approaches  an  overhead  crossing.     Compare 
Pennsylvania  R.  R.  Co.  v.  Barnett,  59  Pa.  259. 


NUISANCE. 

With  one  judge  dissenting  the  Supreme  Court  of  North 
Carolina  decides  in  City  of  Hickory  v.  Southern  Ry.,  55 
S.  E.  840,  that,  though  in  a  suit  to  restrain  a 
"  "■*  ••  railroad  from  erecting  a  freight  warehouse  in 
a  city  on  the  ground  that  it  would  create  a  public  nui- 
sance by  obstructing  the  view  along  the  tracks  and  there- 
by make  it  dangerous  for  persons  to  cross  the  tracks,  the 
jury  found  that  the  structure  would  constitute  a  public 
nuisance,  the  railroad  should  be  permitted  to  avoid  a 
jx^rpctual  injunction  by  erecting  suitable  gates  and  pro- 
viding gatcmen  as  usual  and  customary  at  dangerous 
crossings.     Compare  Simpson  v.  Justice,  43  N.  C.  115. 
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POLICE   POWER. 

The  Supreme  Judicial  Court  of  Massachusetts  decides 
in  Welch  v.  Swasey  et  al.9  79  N.  E.  745,  that  a  statute 
N«ight  «r  limiting  the  height  of  buildings  in  the  City  of 
Biiiidiaft  Boston  is  within  the  police  power  of  the  leg- 
islature and  further  that  in  such  legislation  the  parts  of. 
the  City  may  be  divided  into  two  classes  for  each  of 
which  a  special  rule  is  provided.  See  also  Watertown  v. 
Mayo,  109  Mass.  315. 


PHYSICIANS  AND  SURGEONS. 

The  Supreme  Court  of  Illinois  decides  in  Pratt  v.  Davis, 
79  N.B.  56a,  that  where  a  patient  desires  a  physician  to 
*  ^  -  *  perform  an  operation,  and  unexpected  condi* 
oSnVuUi  ons  are  discovered  m  the  course  of  the  oper- 
ation, or  where  an  emergency  arises  calling 
for  immediate  action  for  the  preservation  of  the  life  or 
health  of  the  patient,  and  it  is  impracticable  to  obtain 
his  consent  or  the  consent  of  anyone  authorized  to  speak 
for  him,  it  is  the  duty  of  the  physician  to  perform  such 
operation  as  good  surgery  demands,  without  such  consent; 


PRINCIPAL  AND  AGENT. 

With  one  judge  dissenting  the  Supreme  Court  of  Wash- 
ington decides  in  Brittain  v.  Pioneer  State  Bank  et  a/.,  87 
Amthoettft  Pac-  1051,  that  where  plaintiff  sent  a  draft 
*****  to  a  bank  and  authorized  it  to  offer  defendant 

a  certain  sum  for  her  farm,  to  pay  her  the  amount  of  the 
draft,  the  balance  to  be  paid  at  a  subsequent  date,  &rtd 
she  refused  the  offer,  of  which  fact  the  bank  notified 
plaintiff  and  plaintiff  directed  the  bank  to  return  the 
draft,  stating  that  the  transaction  might  be  considered 
as  closed,  but  it  did  not  appear  that  the  bank  received 
this  notice  before  the  subsequent  acceptance  of  the  offer 
by  defendant,  plaintiff  is  not  entitled  to  recover  the 
amount  of  the  draft. 
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RAILROADS. 

In  Reuben  L.  Martin  v.  Pittsburg  &  Lake  Erie  R.  R. 
Co.,  27  S.  C.  R.  100,  the  Supreme  Court  of  the  United 
LinMiityu  States  decides  that  applying  to  interstate 
£u»Puy«  transportation  the  provisions  of  Pennsylvania, 
Act  of  April  4,  1 868,  restricting,  as  against  a  railroad  com- 
pany, the  rights  of  persons  injured  in  the  course  of  their 
employment  in  or  about  the  railroad  to  those  which  an 
employe  of  the  railway  company  would  have  under  like 
circumstances,  docs  not  make  such  statute  repugnant  to 
the  commerce  clause  of  the  Federal  Constitution.  The 
act  in  question  is  attacked  on  several  grounds  but  is 
fully  sustained  by  the  opinion  of  a  Supreme  Court  See 
in  this  connection  Pennsylvania  R.  Co.,  v.  Hughes ,  19 1 
U.  S.  477- 

In  Chicago,  I.  &  L.  Ry.  Co.  v.  Pritchard,  79  N.  B.  508, 
the  Supreme  Court  of  Indiana  decides  that  though  one 
Mi*™  !•  standing  near  a  railway  track  may  have  been 
supTrata  a  trespasser,  the  company  was  liable  for  in- 
juries occasioned  by  the  failure  of  an  engineer  to  stop  a 
train  in  obedience  to  signals,  though  the  eqigneer  did  not 
know  why  he  was  signalled  to  stop.  Compare  Heaven 
v.  Pender,  L.  R.  11  Q.  B.  $03. 


SEALS. 

The  Supreme  Court  of  Florida,  Division  A,  holds  in 
Langley  v.  Owens,  42  Southern  457,  that  when  the  letters 
win  "L.  S.,"  inclosed  within  parentheses,  thus, 

cmititete*  ••  (L.  S.)tf f  appear  opposite  the  signature  of 
the  maker  of  a  promissory  note  in  the  usual  place  for  the 
seal,  but  with  no  reference  to  it  in  the  body  of  the  instru- 
ment, whether  written  or  printed,  it  is  evidence  of  a 
purpose  to  make  a  sealed  instrument.  Compare  Hacker's 
Appeal,  121  Pa.  192,  1  L.  R.  A  861. 
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SPECIFIC   PERFORMANCE. 

The  Supreme  Court  of  Missouri,  Division  No.  i,  de- 
cides in  Dennison  v.  Kcasbey  et  al.9  98  S.  W.  5461  that  a 
corporau  contract  for  the  transfer  of  corporate  stock  will 
**•**  be  specifically  enforced  where  there  is  none  of 

the  stock  on  the  market  and  no  available  way  of  proving 
the  value  of  the  stock  or  the  amount  of  damages  from  a 
breach  of  a  contract,  the  remedy  at  law  being  inadequate. 
Compare  Johnson  v.  Brooks.  93  N.  Y.  337. 


UNFAIR  COMPETITION. 

An  interesting  decision  with  respect  to  unfair  compe- 
tition appears  in  Rocky  Mountain  Bell  Telephone  Co.  v. 
w^  Utah  Independent  Telephone  Co.  et  al.  88  Pac. 

co-.ut.tM     26>  where  the  Supreme  Court  of  Utah  decides 
that  the  adoption  by  a  telephone  company  of  the  same 
number  as  a  caller  for  its  Trouble  Department  as  that 
used  by  a  rival  company  previously  established  for  its 
Trouble  Department  enabling  the  newer  company  to 
learn  through  mistakes  of  subscribers  of  the  older  com- 
pany of  cases  of  trouble  in  the  use  of  its  telephones,  was 
not   unfair    competition   against  which   an   injunction 
would  issue.      With   this  decision  compare  Hague  v. 
Wheeler,  27  Atl.  7*4.  "  L.  R.  A.  141. 
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NOTES. 

Corporation — Forfeiture  of  Charter  by  Non-User. — 
Mr.  Justice  Story,  in  the  case  of  Terrett  v.  Taylor,  9  Cranch 
43  (1815),  pronounced  the  doctrine  that  "a  private  corpora- 
tion created  by  the  legislature  may  lose  its  franchises  by  a 
misuser,  or  a  non-user  of  them,  and  they  may  be  resumed  by 
the  government  under  a  judicial  judgment  upon  a  quo  warranto 
to  ascertain  and  enforce  the  forfeiture.**  This  principle,  af- 
firmed years  afterward  by  the  same  learned  jurist  in  Mumma 
v.  Potomac  Co.,  8  Peters  287,  has  been  recognised  and  followed 
in  all  jurisdictions,  a  corporation  by  its  very  nature  being 
restricted  to  certain  standards  of  duty  and  specified  lines  of 
procedure,  in  derogation  of  which  it  forfeits  its  right  to 
existence.  Presumably  corporations  are  created  by  the 
legislature  and  sanctioned  by  the  courts  for  purposes  of 
public  benefit;  their  charters  arc  drawn  with  this  object  in 
»S8 
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view;  and  when  they  become  guilty  of  any  act  seriously 
disqualifying  them  for  such  service,  they  become  not  only 
no  longer  useful,  but  often  actively  dangerous  entities. 

Accordingly  an  insurance  company,*  or  a  bank,*  may  be 
restrained  from  further  carrying  on  business  upon  grounds  of 
insolvency;  or,  in  the  case  of  a  bank,  because  of  a  refusal 
to  redeem  its  issues  in  specie,'  where  such  refusal  was  not 
shown  to  be  the  result  of  temporary  inevitable  necessity .« 
Where,  however,  insolvency  is  the  reason  assigned,  it  must 
be  shown  to  be  of  a  permanent  character;  a  mere  temporary 
insolvent  condition  at  any  particular  time  is  hardly  sufficient 
cause  for  so  drastic  a  remedy.*  Logically,  then,  where  an 
industrial  corporation  suspends  operations,  financial  inability 
to  proceed  will  be  held  no  excuse,*  though  a  misfortune,  due 
to  a  bona  fide  accident  or  mistake,  may  sometimes  serve  as  a 
sufficient  answer,*  if  a  substantial  performance  with  the  terms 
of  the  charter  is  shown. 

The  courts,  as  a  rule,  show  the  utmost  discretion  in  the 
exercise  of  this  function,  particularly  where  the  dereliction 
is  one  of  omission  rather  than  of  commission.  The  non-user 
complained  of  must  be  of  the  essence  of  the  contract  between 
the  corporation  and  the  state.*  A  wrongful  intention  must  be 
shown,  such  an  abuse  of  the  confidence  of  the  state,  according 
to  a  New  York  case,*  as  would  justify  the  displacement  of  a 
trustee;  though  a  corrupt  or  bad  motive  is  not  essential; 
it  is  enough  if  the  duties  be  knowingly  or  designedly  omitted. »• 
Nor  will  the  courts  permit  any  of  these  defections  to  be  taken 
advantage  of  in  a  collateral  proceeding,  where  it  has  not 
already  been  adjudged  a  ground  of  forfeiture.  There  must  be 
a  trial  and  judgment  upon  the  issue  before  a  franchise  will 
be  removed." 

Even  where  there  is  an  express  provision  in  a  legislative 
act,  which  the  corporation  has  transgressed,  it  will  not  thereby 
be  ipso  facto  dissolved;  no  such  dissolution  can  take  place 
without  the  decree  of  a  court  of  competent  jurisdiction.1* 

How  far  a  mere  partial  non-user  of  the  duties  and  privileges 

'Chicago  Life  Ins.  Co.  v.  Needles.  113  N.  S.  574  (1SS4). 

•State  v.  Real  Estate  Bank.  5  Ark.  $95  (1S43). 

sPeopk  v.  Dubois,  iS  IM.  334. 

•State  v.  Real  Estate  Bank,  supra. 

*Pcof*e  v.  Hudson  Bank.  6  Cow.  (N.  Y.)  917. 

-People  v.  Plainfield  Ave.  Gravel  Road  Co..  105  Mich.  o. 

'People  v.  Kingston  etc.  Turnpike  Co.,  at  Wend.  (N.  Y.)  at  p.  210. 

*Cem.  v.  Commercial  Bank,  aS  Fa.  3S3  (1S57). 

•People  v.  Atlantic  Ave.  R.  R.  Co.,  ias  N.  Y.  $13. 

••People  v.  Kingston  etc.  Turnpike  Co..  supra. 

"Durrx.  Walker.  40  Psl  157  (1S61). 

•'Slrepcr  v.  Coodutu.  67  Wis.  577. 
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conferred  will  operate  as  a  cause  for  dissolution  is  a  matter 
of  some  uncertainty,  varying  more  or  less  with  the  nature  of 
the  business  to  be  carried  on. 

A  railroad,  which  suspends  operation  for  the  space  of  a 
year,  will  be  dissolved,  under  a  statute,  at  the  instance  of 
the  attorney-general.1*  And  where  a  railroad  fails  to  con- 
struct its  entire  line  as  required  by  law,  but  condemns  private 
property  and  builds  only  such  part  of  its  system  as  will  be 
beneficial  to  certain  large  stockholders,  its  franchise  may  be 
cancelled.** 

On  the  other  hand,  an  insurance  company  which  refuses 
to  take  extra-hazardous  risks,' •  a  manufacturing  company 
which  produces  only  one  of  the  several  articles  permitted  in 
its  charter,"  or  a  college  one  of  whose  departments  has  fallen 
into  partial  decay  merely  because  of  refusal  of  students  to 
enter  the  course,  have  been  held  not  guilty  of  wilful  non-user.1* 

In  all  of  these  cases,  however,  an  intention  was  shown 
substantially  to  perform  the  terms  of  the  charter;  apparently 
it  is  the  practice  of  the  court  to  examine  in  each  case  the  mo- 
tive, as  well  as  the  cause,  of  the  dereliction.  It  is  doubtless 
largely  upon  this  basis  that  the  Supreme  Court  of  Missouri 
gave  its  decision  in  StaU  on  inf.  Hadley,  Atty-Gen.  v.  Dtlmar 
Jockey  Club,  98  S.  W.  $39-  The  corporation,  in  this  case, 
had  obtained  a  franchise  authorizing  it  to  promote  agri- 
culture, establish  and  maintain  suitable  fair-grounds,  and 
give  and  conduct  races  and  public  exhibitions  of  agricultural 
products  and  stock.  The  fair-grounds  were  established,  but 
for  five  years  they  were  never  used  for  anything  except  race- 
meets,  and  the  court,  on  the  information  of  the  attorney- 
general,  decreed  the  charter  forfeit,  on  the  ground  that  the 
main  purpose  and  object  of  incorporating  the  club  had  been 
to  promote  the  study  of  agriculture,  and  that  this  purpose  was 
in  no  way  fulfilled  by  merely  conducting  a  series  of  horse- 
races. 


Police  Power  of  the  Legislature — Regulation  op 
Height  op  Buildings. — The  power  of  the  legislature  to 
interfere  with  what  has  always  been  claimed  as  the  inherent 
rights  of  property-owners  is  universally  admitted  wherever 
the  safety  or  health  of  a  large  portion  of  the  community  is 


'iStatr  v.  Minnesota  Central  R.  /?.,  36  Minn.  S46. 
•  •State  v.  Hadeum  etc.  R.  J?.,  40  Ohio  504. 
■  s5m/c  v.  Vrbanna  Ins.  Co.,  14  Ohio  d. 
**Cotton  Mitts  Co.  v.  Burns,  114  N.  Car.  353. 
nS:ate  v.  Farmers*  College,  31  Ohio  4S7  (1*7;). 
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involved.  For  over  a  century"  it  has  not  been  denied  that 
either  a  state  or  a  municipal  assembly  can  pass  an  ordinance 
restricting*  or  prohibiting*  the  building  of  frame  structures 
within  certain  prescribed  "fire  limits"  of  a  town,  and  legis- 
lation has  been  held  constitutional  which  excludes  from  certain 
thickly-populated  districts  any  building  used  as  a  slaughter- 
house, or  for  other  noxious  or  offensive  trade.* 

The  reasons  for  such  provisions  are  too  obvious  to  require 
comment.  But  a  more  serious  difficulty  arises,  and  a  finer 
line  of  demarcation  must  be  drawn,  when  it  is  attempted  to 
increase  the  total  amount  of  space,  light  and  air  in  a  city  or 
town  by  restrictions  as  to  the  size  and  location  of  buildings. 
An  old  Pennsylvania  cases  holds  a  statute  constitutional 
prohibiting  the  erection  of  any  new  dwelling-house  on  a 
street,  alley  or  court  of  a  less  width  than  twenty  feet,  and 
the  start  thus  given  was  afterwards  taken  advantage  of  in 
the  same  state  when  the  question  arose  as  to  whether  it  was 
competent  to  prescribe  the  distance  from  the  curb  to  the 
building-line.  An  ordinance  providing  for  such  a  measure* 
ment  was  held  constitutional,  where  it  allowed  due  compensa- 
tion to  property-owners  for  the  land  appropriated;*  and  it 
was  apparently  only  because  of  the  absence  of  this  latter 
provision  that  the  Supreme  Court  of  Missouri  failed  to  sanction 
a  similar  enactment.* 

Altogether,  it  appears  to  be  clearly  established  that  a 
municipal  corporation  may  decree  any  width  for  its  streets, 
and  restrict  the  building  line  accordingly.  Where,  however, 
the  question  presents  itself  not  as  to  the  location,  but  as  to 
the  height,  of  the  building,  authorities  are  fewer  and  more 
conflicting.  An  Act  of  the  New  York  Assembly  limiting  the 
height  of  tenement-houses  to  eighty  feet  on  streets  and 
avenues  exceeding  sixty  feet  in  width  was  held  constitu- 
tional,* the  motive  underlying  it  being  interpreted  by  the 
court  to  be  a  desire  to  minimize  the  danger  in  case  of  fire. 

The  Massachusetts  legislature  have  gone  further,  and 
passed  a  statute  limiting  the  height  of  buildings  erected  near 
Copley  Square,  Boston,  the  obvious  intention  being  to  increase 
the  total  amount  of  light  and  air  in  the  district;  and  this  was 

'Re publico  v.  Duqnet,  2  Yeatcs  (Pa.)  49s  (1799). 

•City  of  Salem  v.  Maynes,  123  Mass.  37a  (1877);  Ex  Part*  Fiske, 
7s  Cal.  1 25  (1SS7). 

sKlineler  v.  Btckel.  117  Pa.  326  (1SS7). 

•Inhabitants  of  Watertown  v.  Mayo.  109  Mass.  315  (1872). 

sin  re  Perry's  Court*  10  Phila.  27  H  (1S73). 

*City  v.  Ltnnard,  97  Pa.  342  (tSSf );  In  rt  Chestnut  St.,  1  iS  Pa.  593 
(iSSS). 

iSl.  Louis  v.  Hill,  116  Mo.  517  (KS93). 

•People  v.  D'Oench,  111  N.  V.  359  (iSSS). 


262  NOTES. 

sanctioned  by  the  court.*  That  the  action  was  still  for  pur- 
poses of  health  rather  than  of  beauty,  is,  however,  proved  by 
the  refusal  of  the  same  court  to  give  force  to  a  regulation  of 
park  commissioners,  passed  by  virtue  of  powers  granted  them 
by  a  legislative  enactment,  prohibiting  the  erection  of  signs 
within  view  of  pedestrians  in  the  park."  Here  again  there  was 
no  compensation  provided  for  the  property  rights  infringed — 
and  indeed  it  is  difficult  to  sec  how  there  could  be — and  the 
court  intimated  that  a  regulation  including  this  provision, 
and  properly  restraining  the  erection  of  signs,  might  be 
constitutional. 

The  recent  action  of  the  same  court  in  the  case  of  Welch 
v.  Swasey  et  a/.,  79  N.  B.  Rep.  745  (1907),  is  particularly 
interesting  in  the  light  of  this  latter  dictum.  The  regulation 
contested  in  the  case  was  passed  by  commissioners,  acting 
under  legislative  powers,  prohibiting  the  erection  of  a  building 
in  a  residence  district  in  Boston  of  a  greater  height  than 
eighty  feet  unless  its  width  on  each  street  on  which  it  stands 
be  at  least  one-half  its  height.  The  Supreme  Judicial  Court 
held  that  the  regulation  and  the  statute  permitting  it  were 
constitutional,  and  while  not  passed  for  purely  aesthetic 
reasons,  would  be  none  the  less  so,  under  the  circumstances, 
if  they  were.  This,  again,  is  nothing  more  than  an  expression 
of  opinion,  but  it  is  of  so  strong  a  character  as  to  show  a 
tendency  toward  upholding  legislation  looking  toward  the 
beautifying  of  our  cities. 


Duty  op  Carriers  in  Discharging  Passengers. — A 
case  of  considerable  practical  importance  has  been  lately 
decided  by  the  Court  of  Appeals  of  Kentucky.  In  Louisville 
City  Ry.  Co.  v.  Hudgins  (98  S.  W.  275)  a  passenger  on  plain- 
tiff's car  had  alighted  and  walked  behind  the  car  to  cross  a 
parallel  track,  of  the  plaintiffs  when  she  was  struck  by  a  car 
on  the  parallel  track,  and  sued  for  injuries  caused  thereby. 
The  court  below  changed  the  jury  that — 

"If  you  shall  believe  from  the  evidence  that  at  that  time  she  failed 
to  exercise  ordinary  care  for  her  own  safety,  and,  by  reason  of  such 
failure  she  helped  to  cause  or  bring  about  the  injury  of  which  she  com- 
plains, and  that  she  would  not  have  been  injured  but  for  her  failure  in 
that  respect,  if  anv  there  was,  then  the  law  is  for  the  defendant,  and 
you  should  so  find  unless  you  shall  believe  from  the  evidence  that  the 
employees  of  the  defendant  on  its  east-bound  car  could  have  seen  the 

9 Any-General  v.  Williams,  174  Mass.  476  (1899). 
^^Commonwealth  v.  Boston  Ado.  Co.,  788  Mass.  348  (1905). 
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plaintiff  by  the  exercise  of  ordinary  care  when  she  came  in  peril  from 
the  car,  and,  by  the  exercise  of  ordinary  care,  could  have  prevented 
the  injury  which  the  plaintiff  alleges  she  sustained;  if  they  could,  then 
the  law  is  for  the  plaintiff,  and  you  should  so  find." 

and  this  was  the  ground  of  appeal.  The  decision  was  affirmed, 
the  court  saying  that — 

"It  was  of  course  the  duty  of  appellee,  when  she  started  to  cross  the 
tracks,  to  exercise  ordinary  care  tor  her  own  safety,  but,  although  she 
failed  to  do  this  and  her  failure  may  have  contributed  to  such  an  extent 
to  bring  about  the  injury  of  which  she  complains,  that  it  would  not 
have  happened  except  for  her  failure  to  exercise  this  decree  of  care, 
will  not  relieve  the  appellant  of  liability  if  the  persons  in  charge  of 
the  car  that  struck  her  could,  by  the  exercise  of  ordinary  care,  have 
discovered  the  peril  appellee  was  in,  and,  by  the  exercise  of  ordinary 
care,  have  prevented  the  injury  to  her. 

It  is  doubtful  if  such  a  case  would  go  the  same  way  in 
Pennsylvania,  and  in  one  case  where  the  facts  were  practi- 
cally identical  the  court  non-suited  the  plaintiff  on  the 
5 round  of  contributory  negligence.  The  alighting  passenger 
id  not  stop  before  crossing  the  parallel  track,  and  the  evi- 
dence was  that  he  looked  straight  ahead  and  that  he  could 
have  seen  the  approaching  car  had  he  looked,  in  which  event 
he  might  have  stepped  in  between  the  two  cars  and  been 
safe.  As  a  matter  of  fact  exactly  the  same  thing  could  be 
said  about  the  passenger  in  the  former  case.    The  court  says: 

"Though  the  stop,  look  and  listen  rule  does  not  apply  to  city  rail- 
roads, yet  it  is  plain  that  a  man  must  look  where  he  is  going," 

and  the  non-suit  was  affirmed. 

The  difference  which,  it  is  submitted,  plainly  exists  in  fact 
if  not  in  the  words  used  in  the  respective  charges  of  the 
courts  may  be  explained  perhaps  by  the  fact  that  in  Ken- 
tucky the  doctrine  of  the  last  clear  chance  exists  and  in 
Pennsylvania  it  is  not  recognized  at  all. 

The  Kentucky  court  says: 

"When  a  car  has  been  stopped  at  the  usual  place  for  discharging 
passengers,  it  »  the  duty  of  those  in  charge  of  an  approaching  car  on 
the  other  track  to  have  it  under  such  control  that  it  may  be  stopped  at 
a  moment's  notice,  so  that  persons  who  have  alighted  may  cross  the 
track  safely." 

In  other  words,  the  car  must  be  so  carefully  run  that  the 
railroad  may  be  able  to  avert  an  accident  even  though  a 
passenger  may  be  careless;  but  no  such  duty  apparently  rests 
on  the  trolley  company  in  Pennsylvania. 

In  the  case  of  steam  railroads  when  a  passenger  injured 
at  one  of  the  railroad's  platforms  where  he  has  of  course  a 
perfect  right  to  cross  the  track,  the  Pennsylvania  courts  seem 
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to  put  a  greater  duty  of  care  on  the  railroad.  This  may  be 
explained  by  the  fact  that  in  the  case  of  a  trolley  company  it 
has  no  control  over  the  crossings,  while  a  railroad  has  com* 
plctc  control  over  such  platforms  as  the  ones  in  question; 
and  further  by  the  fact  that  railroad  companies  have  cer- 
tain rules  not  enforced  by  a  trolley  company  which  a  pas- 
senger may  rely  upon.  In  Betts  v.  Lehigh  Val.  R.  /?.,  191 
Pa.  $75,  a  passenger  was  struck  by  a  train  while  crossing  the 
tracks  over  the  regular  platform  to  get  to  his  own  train 
standing  at  the  station.  The  train  which  struck  him  was 
run  past  the  station  in  violation  of  a  well-known  rule  of  the 
company  forbidding  one  train  to  approach  when  another 
was  stopping  at  the  station.  The  court  held  a  passenger 
could  properly  rely  on  such  a  rule  and  need  not  stop,  look 
and  listen  to  avoid  being  guilty  of  contributory  negligence, 
though  here  as  always  he  must  use  reasonable  care. 

A  former  Pennsylvania  case,  Pennsylvania  R.  R.  v.  While  t 
88  Pa.  327,  and  the  United  States  Court's  case  of  Warner  v. 
B.  &  O.  R.  /?.  in  168  U.  S.  339,  seem  to  be  in  perfect  accord 
with  the  first  Pennsylvania  case. 

While  it  may  be  difficult  to  cite  any  definite  words  in  the 
steam  railroad  case  which  can  be  said  to  put  a  lighter  duty 
of  care  on  the  passenger,  who  must  in  both  cases  use 
"reasonable  care,"  yet  it  is  quite  evident  that  as  a  physical 
fact  more  care  is  required  of  a  passenger  in  the  trolley  case 
than  in  the  railroad  case,  and  that  the  court  will  be  more 
inclined  to  take  the  former  case  away  from  the  jury  on  the 
ground  that  contributory  negligence  exists. 
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A  Treatise  on  the  Law  of  Municipal  Corporations. 
By  Howard  S.  Abbott,  of  the  Minneapolis  Bar,  Late 
Special  Master  in  Chancery  Union  Pacific  R.  R.  Receiver- 
ship; Master  in  Chancery  U.  S.  Circuit  Court;  Lecturer 
on  Public  and  Private  Corporations  and  Civil  Law,  Uni- 
versity of  Minnesota.  In  three  volumes.  St.  Paul:  Kcefe- 
Davidson  Company.  1905.  Pp.  Vol.  I.  xx,  965;  Vol. 
II.  xvl,  1013. 

Two  of  the  three  volumes  of  this  treatise  on  the  Law  of 
Municipal  Corporations  have  reached  us.  The  third,  which 
will  complete  the  work,  is  promised  in  the  near  future.  While 
it  will  treat  the  very  important  subject,  "  Liability  of  Public 
Corporations  for  Negligence,"  and  includes  also. the  subjects 
"Some  Public  Duties"  with  special  reference  to  those  Educa- 
tional, Charitable  and  Corrective,  and  "Actions  by  and 
against  Public  Corporations,"  the  volumes  which  have  already 
been  published  make  possible  a  fair  estimate  of  the  work. 
The  first  volume  is  divided  into  chapters  on  "Corporate 
Life  and  Existence,"  "Legislative  Power  over  Corporations 
and  its  Limitations,"  "Corporate  Elections,"  "The  Powers 
of  Public  Corporations,"  and  "  Public  Revenues,  their  Collec- 
tion and  Disbursement."  The  importance  of  these  topics  id 
apparent,  particularly  the  subject  of  the  powers  of  municipal 
corporations.  The  treatment  throughout  is  full  and  satis- 
factory, but  this  chapter  wc  believe  deserving  of  special 
reference  in  view  of  its  admirable  discussion  of  this  intricate 
and  important  part  of  the  law.  More  than  half  of  the  first 
volume  is  devoted  to  an  elaboration  of  the  principles  applica- 
ble, but  the  discussion  is  in  no  sense  diilusc  or  unnecessary. 
It  is  a  logical,  clear  survey  of  the  subject. 

The  law  as  to  the  police  power  of  municipal  corporations 
will,  of  course,  always  present  a  certain  uncertainty  of  defi- 
nition, due  to  the  uncertain  outlines  of  this  extensive  power, 
but  the  general  principles  governing  its  exercise  so  far  as 
that  exercise  is,  or  can  be,  confided  to  the  municipal  cor- 
poration forms  the  first  part  of  the  chapter.  This  is  followed 
by  a  discussion  of  the  power  to  incur  indebtedness  and  the 
various  forms  in  which  it  may  be  exercised,  subjects  to  which 
a  lawyer  finds  constant  need  to  refer,  and  finally  a  considera- 
tion of  the  power  to  contract  in  other  ways  than  the  incurring 
of  indebtedness. 

17  *S 
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The  multitude  of  questions  constantly  arising  in  conse- 
quence of  the  relation  of  municipal  corporations  to  the  persons 
who  compose  them,  or  to  others,  are  only  feebly  suggested 
by  the  general  sub-headings  which  indicate  the  subject  matter 
of  this  chapter.  We  have  no  hesitation,  however,  in  saying 
that  the  author  displays  a  full  appreciation  of  modern  munici- 
pal conditions  and  the  need  of  a  thorough  understanding 
thereof  in  order  to  a  solution  of  the  numerous  complex 
problems  arising.  It  is  in  consequence  of  this  fact,  and  the 
thorough-going  discussion  of  the  subject  resulting  from  such 
an  attitude,  that  we  believe  the  book  finds  a  special  claim  to 
attention. 

The  chapter  on  "The  Powers  of  Municipal  Corporations," 
requires  for  its  adequate  treatment  profound  scholarship. 
Such  treatment  it  receives,  but  by  this  special  reference  to 
it  we  do  not  mean  to  intimate  that  the  other  chapters  are  not 
equally  deserving  of  commendation.  It  is  rather  that  here 
the  ability  of  the  author  in  his  broad  consideration  of  the 
interrelation  of  modern  conditions  with  the  rules  of  law  finds 
special  opportunity  for  its  exercise. 

In  the  second  volume  the  chapter  on  "Public  Revenues*9 
is  concluded  and  there  arc  chapters  on  "Governing  Bodies," 
"Public  Office  and  Officers,"  and  "Public  Property."  The 
notes  are  unusually  full  and  contain  apparently  complete 
citation  of  authorities,  including,  of  course,  the  recent 
decisions.  The  author's  purpose  has  been  to  state  the  general 
principles  applicable  to  a  question  in  the  text  and  then  to 
give  the  authorities  sustaining  the  statement  in  the  notes 
adding  in  certain  instances  quotations  where  these  are 
especially  apposite. 


Law  op  tub  Domestic  Relations,  Embracing  Husband  and 
Wife,  Parent  and  Child,  Guardian  and  Ward,  Infancy  and 
Master  and  Servant.  By  Jambs  Schouler,  LL.D.,  Author 
of  Treatises  on  "  Bailments,"  "  Personal  Property,"  "Wills," 

.  "Executors,"  etc.  Boston:  Little,  Brown  A  Co.  1905. 
Pp.  xl.,  421. 

Lawyers  familiar  with  Schoulcr's  original  book  on  the 
Domestic  Relations — and  there  arc  many  such — will  not  need 
to  have  a  new  volume  on  this  subject  by  this  author  com- 
mended to  their  favorable  consideration.  His  treatment  of 
this  branch  of  the  law  has  proved  so  satisfactory  to  the 
profession,  and  his  name  is  so  well  established  as  an  authority, 
that  it  is  unnecessary  for  us  to  do  more  than  refer  to  the 
special  characteristics  of  the  present  volume. 
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It  follows  closely  the  plan  of  the  original  work,  treating  the 
topics  above  indicated,  but  the  subject  matter  has  been 
materially  condensed,  and  the  notes  now  include  the  important 
recent  decisions.  In  this  day  of  new  editions  of  standard 
works  brought  down  to  date  by  inexperienced  editors,  it  is 
particularly  gratifying  to  meet  with  a  volume,  such  as  this, 
where  the  author  himself  has  revised  his  own  work,  and  has 
himself  changed  and  amplified  the  notes  so  as  to  present 
satisfactorily  modern  authority.  To  the  practicing  lawyer 
particularly,  who  frequently  finds  the  value  of  a  law  treatise 
in  its  reference  to  cases,  notes  prepared  by  an  author  of 
established  scholarship  are  especially  welcome. 

As  a  text-book  for  law  students  Schouler's  work  long  ago 
won  a  place.  The  present  volume,  in  view  of  its  condensed 
treatment,  is  well  adapted  for  this  purpose.  The  author's 
experience  as  a  teacher  of  law  has  no  doubt  made  him 
unusually  successful  in  preparing  a  book  possessing  this 
merit. 


Studies   in   American   Elementary   Law.     By  John  C. 

Townes,  LL.D.V  Professor  of  Law,  University  of  Texas; 

Author  of  "Townes  on  Texas  Pleading."    Austin,  Texas: 

Published  by  the  Author,  1903.    Pp.  490. 

In  this  book  Professor  Townes  has  applied  the  deductive 
method,  and  starting  from  certain  principles  has  elaborated 
a  very  satisfactory  treatise  on  the  general  rules  of  the  law. 
Wc  are  accustomed  to  publications  designed  to  instruct  the 
layman  in  regard  to  legal  principles  as  applied  to  the  ordinary 
happenings  of  life.  We  have  not  been  inclined  to  look  upon 
publications  of  this  sort  with  any  special  degree  of  favor. 
The  present  volume,  however,  is  in  no  sense  of  this  nature, 
but  is  designed  to  give  to  the  student  intending  to  enter  the 
profession  of  law  a  broad  survey  of  the  subject  which  will 
enable  him  intelligently  to  pursue  more  thorough  studies. 
To  the  man  not  intending  to  adopt  the  law  as  a  calling,  it 
will  give  an  insight  into  its  principles  which  will  be  valuable 
to  him  from  the  point  of  view  of  culture,  but  there  is  no 
pretense  of  assisting  to  solve  his  own  legal  difficulties. 

As  a  preliminary  study  for  the  prospective  lawyer,  the 
book  is  particularly  well  adapted.  The  style  is  clear  and 
lucid,  and  covers  the  ground  with  remarkable  completeness, 
considering  the  comparative  brevity  of  the  book.  The  sub- 
ject matter  has  been  greatly  condensed;  so  much  so,  that 
to  the  beginner  there  will  probably  be  needed  the  guiding 
band  of  a  teacher.  But,  both  in  the  classroom,  at  the  proper 
stage  of  preparation,  and  in  the  office,  where  the  law  student 
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may  be  deprived  of  the  advantage  of  the  training  of  the 
professional  school,  the  book  will  find  a  valuable  use.  It  is 
laudably  free  from  unnecessary  incursions  into  matters  of 
legal  history,  which,  while  necessary  at  the  proper  time* 
have  no  place  in  a  book  of  this  sort. 

After  an  introduction  in  which  certain  general  principles 
are  laid  down  dogmatically,  the  author  divides  his  subject 
into  four  parts,  considering,  first,  political  power  and  the 
organization  of  government;  second,  the  Federal  and  State 
governments  and  their  relations  to  each  other;  third,  rules 
regulating  the  conduct  of  individuals;  and  fourth,  procedure. 
The  third  part  naturally  constitutes  the  bulk  of  the  volume. 
The  various  sub-divisions  are  logical  and  satisfactory  and 
evince  the  result  of  practical  experience. 

For  the  purposes  which  the  author  has  in  mind  the  book 
i*  admirably  adapted  and  will,  no  doubt,  not  only  lighten 
the  labors  of  law  students,  but  enable  thorn  to  pursue  their 
studies  with  more  thorough  understanding  and  more  fruitful 
results. 


In'TKKNATIONAL  LAW  WITH   ILLUSTRATIVE  CASKS.      By  EDWIN 

Maxky,  M.Dip.,  D.C.L.,  L.L.D.,  Professor  of  Constitutional 

and  International  Law,  Law  Department,  West  Virginia 

University.     St.   Louis:    The  P.   H.  Thomas  Law   Book 

Co.     1906.     Pp.  xxii.,  797. 

The  study  of  international  law  is  not  only  a  study  of 
extreme  interest  but  is  also  one  which  is  of  great  value  both 
to  the  lawyer  and  to  the  student  at  law,  and,  by  reason  of  its 
subject  matter,  to  those  as  well  who  arc  not  members  of  the 
legal  profession.  Many  excellent  treatises  have  been  written 
on  the  subject  of  international  law,  and  to  this  number  Mr. 
Maxey's  "International  Law"  makes  a  valuable  addition. 

The  purpose  of  the  author,  as  he  has  stated  in  his  preface, 
has  been  to  produce  a  book  which  conforms  to  the  needs  of 
the  class-room,  and  in  this  he  has  admirably  succeeded;  but 
he  has  at  the  same  time  given  to  the  public  a  work  the  value 
of  which  can  well  be  appreciated  by  the  practitioner  and 
the  general  reader. 

In  treating  his  subject  Mr.  Maxey  has  realized  the  import- 
ance of  ready  access  to  leading  cases  as  essential  to  every 
successful  course  of  legal  study,  and  he  has  combined  with 
his  text  a  number  of  important  American  and  English 
decisions,  placing  them  directly  following  the  statements  of 
law  which  they  arc  intended  to  illustrate. 

The  subject  matter  of  the  book  the  author  has  divided 
into  six  parts,  the  first  one  of  which  deals  with  the  historical 
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development  of  international  law.     Beginning  with  a  defi- 
nition and  analysis  of  the  term  "international  law,"  and  a 
comparison  of  it  with  municipal  law,  he  traces  its  gradual 
growth  from  the  time  of  the  Greek  city-state  on  down  to  the 
Hague  Conference  of  the  present  day,  showing  to  what  extent 
it  was  influenced  by  the  Roman  law-makers  and  affected  by 
the  growth  and  expansion  of  commerce,  and  referring  to  the 
advent  of  the  United  States  as  an  independent  power  as 
marking  a  new  epoch  in  its  dcvclopcmnt.    Mention  is  also 
made  of  the  different  writers  of  international  law  and  their 
writings,  and  the  "De  Jure  Belli  ac  Paris"  of  Grotius  is 
pointed  out  as  having  done  "more  than  any  other  treatise 
toward  awakening  the  public  interest  in  and  giving  systematic 
form  to  the  body  of  rules  which  constitute  international 
law."     Part  II  deals  with  the  sources  of  international  law 
and  their  relative  values,  a  comparison  being  made  between 
treaties,   decisions  of  courts,   and   international   congresses 
and  conferences,  while  some  space  is  also  devoted  to  a  con- 
sideration of  writers  and  other  miscellaneous  sources.    Part 
III  concerns  "Peace,  or  the  Normal  Relation  of  States," 
and  upon  this  section  the  writer  has  thrown  especial  empha- 
sis, "because,"  as  he  says,  "of  the  conviction  that  the  real 
interests  of  nations  arc  in  peace  rather  than  in  war,  and  that 
time  can  be  more  profitably  spent  in  a  study  of  the  means  of 
avoiding  strife  than  in  elaborating  rules  for  regulating  it." 
The  birth  of  a  state,  its  national  character  and  independence, 
intercourse  between  states,  property,  contracts,  with  special 
reference  to  treaties  and  treaty-making  power,  jurisdiction, 
intervention,  and  the  settlement  of  disputes  arc  successively 
taken  up.    The  next  sub-division  deals  with  a  discussion  of 
international  law  as  relating  to  the  status  of  war,  and  is 
extremely  interesting  since  it  involves  a  consideration  of 
belligerents  and  their  rights  over  the  person  and  property  of 
the  enemy,  together  with  a  discussion  of  the  commencement, 
prosecution,   and   termination  of  war.     Part   V   considers 
international  law  as  concerning  neutrals,  their  rights  and 
duties,  contraband  of  war,  the  right  to  visit  and  search  ships 
sailing  under  neutral  flags,  and  the  blockade  of  coasts  and 
harbors. 

The  writer  closes  with  an  appeal  for  an  international  con- 
ference of  nations  in  order  to  obtain  a  more  perfect  under- 
standing as  to  doubtful  auestions  of  international  law,  show- 
ing especially  the  increasing  need  of  definiteness  as  disclosed 
by  the  recent  Russo-Japanese  war.  Suggestions  are  offered  as 
to  the  establishment  of  an  international  court  for  hearing 
and  deciding  upon  questions  of  prize,  a  revision  of  the  list 
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of  contraband  goods,  and  rules  to  meet  certain  new  and 
difficult  problems  presented  by  the  use  of  submarine  mines 
and  the  wireless  telegraph,  thus  including  the  results  of  many 
new  developments  and  changes.  This,  together  with  the 
clear  and  direct  style  of  the  author  and  his  forceful  manner 
of  expression,  makes  Mr.  Maxcy's  "International  Law"  of 
much  interest  and  value. 

J.  K.  P. 

Tub  Law  op  Carriers.      By  Dewitt  C.  Moorb,  of  the 

Johnstown   (New   York)    Bar.   Albany,  N.   Y:    Matthew 

Binder  &  Co.  1906.    Pp.  exxvii,  1044. 

It  requires  but  a  cursory  glance  at  the  reports  to  be  im- 
pressed with  the  rapidly-increasing  number  of  decisions  in  the 
law  of  carriers.  Modern  civilization  in  so  many  of  its  phases  is 
dependent  on  the  various  forms  of  transportation  in  operation, 
that  it  is  but  natural  that  the  growing  importance  of  the  con- 
tract of  the  carrier  should  be  reflected  in  litigation.  There  is 
consequently  special  opportunity  in  this  field  for  the  labors 
of  the  student,  and  a  treatise  on  the  subject,  if  well  done, 
must  find  favor  with  the  profession. 

The  present  publication  of  Mr.  Moore's  presents  an  exhaus- 
tive collection  and  summary  of  the  authorities.  The  subject 
is  divided  in  the  established  way  into  the  topics,  Carriers  of 
Goods  and  Carriers  of  Passengers,  with  a  consideration  under 
each  head  of  the  liability,  its  inception,  termination  and 
limitation  by  contract,  together  with  various  related  topics, 
such  as  Damages,  Presumptions,  Connecting  Carriers,  Duties 
and  Liabilities,  etc.  There  is  a  brief  review  of  the  Interstate 
Commerce  Act  and  the  leading  decisions  thereunder,  and  the 
text  of  the  Railroad  Rate  Law  of  1906  is  given. 

The  principles  are  stated  in  the  text,  and  the  decisions  in 
support  thereof  are  fully  cited  in  the  notes,  with,  in  frequent 
instances,  summaries  of  the  facts  of  important  decisions. 
It  is  worthy  of  note  in  passing  that  headings  to  the  notes  in 
heavy-faced  type  render  them  more  convenient  of  consul- 
tation. 

The  purpose  of  the  book  is  apparently  practical  rather 
than  theoretical,  and  to  the  practitioner  it  will  furnish  a 
valuable  discussion  of  the  cases,  well  collected,  summarized 
and  classified.  As  a  working  book  for  the  lawyer  in  search 
of  a  decision  in  point  it  is  admirable.  On  the  theoretical 
side,  however,  we  feel  that  it  is  open  to  criticism.  In  a  work 
of  its  scope  we  believe,  a  more  nearly  adequate  discussion 
of  underlying  principles  and  their  development  might  have 
boon  expected;   and  the  problems  involved  in  such  question 
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as  the  respective  liability  of  connecting  carriers,  the  carrier's 
right  to  limit  liability  by  an  agreed  valuation,  the  termina- 
tion of  his  liability,  and  so  on — questions  on  which  the  courts 
have  not  always  reached  harmonious  results — we  should 
have  expected  to  have  received  more  consideration  than  is 
given  them,  and  the  difficulties  involved  therein  to  have  been 
analzyed  with  greater  thoroughness.  The  practical  character 
of  the  book  might  have  been  preserved  and  at  the  same  time 
a  treatment  of  the  subject  given  that  would  have  proved  a 
decided  addition  to  the  development  of  the  fundamental 
principles  of  the  law  of  carriers. 

As  it  is,  the  book  must  be  described  as  a  careful  and  exhaus- 
tive summary  and  classification  of  the  cases  to  date  rather 
than  as  a  logical  treatise  of  the  underlying  principles  in  this 
field  of  law.  Its  value  therefore,  is  rather  to  the  practicing 
lawyer  than  to  the  student.  Consequently  it  is  a  book  that 
is  not  Hkcly  to  prove  a  permanent  contribution  to  the  develop- 
ment of  the  law,  but  rather  a  source  from  which  decisions 
may  be  obtained.  As  a  serviceable  statement  of  authorities 
it  is  worthy  of  special  praise. 

This  is  professedly  the  author's  aim,  as  he  states  his  purpose 
in  treating  the  subject  to  be  "to  furnish  suitors  with  a  prac- 
tical guide  in  this  class  of  litigation,**  and  we  have  no  hest- 
tition  in  saying  that  in  seeking  to  accomplish  this  result  he 
has  met  with  no  indifferent  degree  of  success. 


Architect,  Ownbr,  and  Builds*  Before  thb  Law.  By 
T.  M.  Clark,  Fellow  of  the  American  Institute  of  Archi- 
tects. New  York:  The  Macmillan  Company.  1905.  Pp. 
xxxi,  3B7. 

The  title  to  this  book  well  expresses  the  nature  and  scope 
of  its  contents.  The  author  has  realized  the  numerous  diffi- 
culties which  usually  arise  in  building  controversies,  both 
for  counsel,  because  of  the  technicalities  involved,  and  for 
the  parties  to  the  controversies,  owing  to  their  own  ignorance 
and  neglect  of  the  legal  principles  relating  to  their  business; 
and  instead  of  adding  another  volume  to  an  already  large 
collection  of  works  on  business  or  commercial  law  in  general, 
he  has  devoted  his  attention  to  a  discussion  of  the  legal 
status,  duties,  and  liabilities  of  architects,  owners,  and 
builders,  and  a  "summary  of  American  and  English  decisions 
on  the  principal  questions  relating  to  building  and  the 
employment  of  architects. f * 

The  subject  matter  of  the  book  has  been  divided  into 
three  sections,  the  first  one  of  which  deals  with  "The  Architect 
and  the  owner."  the  second  with  "The  Architect  and  the 


a/a  BOOK    REVIEWS. 

Builder/9  while  the  last  part  treats  of  "The  Builder  and 
the  Owner."  Reference  is  made  to  about  eight  hundred 
cases  of  this  and  other  jurisdictions,  which  in  addition  to 
being  arranged  alphabetically  are  also  indexed  according 
to  the  jurisdiction  in  which  they  were  decided.  Suggestions 
as  to  the  drawing  up  of  building  contracts  and  various 
contract  forms  are  also  included. 

Notwithstanding  the  fact  that  the  author  is  a  layman 
and  not  a  lawyer,  the  treatment  of  the  subject  matter  is 
legal  as  well  as  intelligible  to  the  non-professional  man, 
and  the  book  will  be  of  interest  not  only  to  contractors  and 
owners  and  architects,  but  also  to  the  practicing  lawyer. 

J.K.F. 

Conditional    Sales    in    Bankruptcy.      By    Max    Isaac, 

United   States    Referee   in    Bankruptcy.     Atlanta,   Ga.: 

Pooteft  Davics  Co.,  1905.   Pp.  xix,  108. 

This  little  book  presents  a  concise  and  well-considered 
review  of  the  subjects  of  conditional  sales  in  bankruptcy, 
consignments  in  bankruptcy,  sales  induced  by  fraud,  practice 
and  procedure  in  reference  to  these  matters,  and  appeals. 
It  is  a  helpful  hand  book  on  a  perplexing  topic,  and  is  certain 
to  prove  valuable  to  lawyers  practicing  in  the  bankruptcy 
court.  In  view  of  the  special  remedies  frequently  available 
in  favor  of  the  conditional  vendor  of  chattels,  provided 
they  arc  properly  utilized,  familiarity  with  these  topics  is 
a  valuable  asset  to  the  practitioner. 

About  one  third  of  the  lxx>k  is  devoted  to  setting  forth 
forms  of  use  in  the  various  situations  discussed. 

Foibles  of  tub  Bench.  By  Henry  S.  Wilcox,  of  the 
Chicago  Bar.  Chicago:  Chicago  Legal  Literature  Com- 
pany.    1906.    Pp.  144. 

This  little  book  contains  a  scries  of  pen  pictures  of  imagi- 
nary judges  possessed  of  various  judicial  failings.  Fortu- 
nately it  has  not  been  our  lot  to  appear  before  judges  embody- 
ing these  trying  characteristics  to  the  extent  depicted  in 
Mr.  Wilcox's  sketches,  but  the  essential  peculiarities,  to  put 
it  mildly,  of  Judge  K  no  wall,  Judge  Fearful  and  the  others 
are  not  unfamiliar.  The  author's  descriptions  of  certain 
representatives  of  the  judiciary  may  possibly  be  in  some 
measure  justified,  but  the  reader  will  be  inclined  to  think, 
we  believe,  that  the  book  is  rather  satire  than  dispassionate 
criticism. 

It  is  promised  that  there  will  be  further  volumes  presenting 
"The  Foibles  of  the  Bar,"  "The  Frailties  of  the  Jury,"  "The 
Fallacies  of  the  Law,"  etc. 
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CHRISTOPHER  COLUMBUS  LANGDELL. 

The  fame  of  Professor  Langdell  rests  mainly  upon 
Us  work  as  a  teacher  of  law.  His  most  remarkable 
achievement  as  a  teacher  was  the  change  which  he  intro- 
duced in  the  method  of  legal  education,  by  substituting 
for  lectures  and  text  books  the  study  of  cases  in  schools 
of  law.  This  system,  commonly  spoken  of  as  the  Case 
System  might  well  be  called  the  Langdell  System.  In 
order  to  understand  it  and  to  form  a  judgment  as  to 
its  merits  and  tendencies,  some  knowledge  of  the  per- 
sonality and  intellectual  characteristics  of  Professor 
Langdell  will  be  useful,  if  not  essential, 

I  first  saw  him  as  a  teacher  in  the  fall  of  1880,  at  the 
opening  of  the  Harvard  Law  School,  in  the  course  on 
Contracts.  He  was  then  fifty-four  years  of  age  and 
seemed  to  be  in  his  physical  and  mental  prime.  He  was 
of  middle  height,  somewhat  stout  in  build.  His  head 
was  large  and  well  formed  and  firmly  set  upon  his 
shoulders.  His  hair  was  dark,  with  no  trace  of  baldness, 
and  he  wore  a  full  beard.  Neither  his  hair  nor  his 
beard  had  begun  to  turn  gray.  His  forehead  was  large 
and  square,  and  suggested  logical  power.    His  eyes  were 
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brawn,  but  not  especially  noticeable  except  for  the  feet 
that  they  looked  at  you  from  behind  old-fashioned  spec- 
tacles with  a  keen  but  kindly  glance.  His  voice  was 
low  and  mild.  Sallust  in  describing  Catiline  takes  note 
of  his  uneven  walk  (ciius  modo,  modo  tardus).  Professor 
LangdelTs  sfeip  was  regular,  but  heavy  and  slow.  There 
was  no  suggestion  in  it  of  nervousness,  or  of  turning 
backward.  His  whole  aspect  was  that  of  a  modest, 
learned,  but  strong  and  kindly  man. 

He  ascended  the  platform  on  the  second  floor  of  the 
old  Dane  Hall,  and  opened  the  course  with  a  brief  state- 
ment of  the  nature  of  a  contract.  Then  he  called  upon* 
some  student  to  state  the  case  of  Paym  v  Cam,  the 
first  case  in  his  collection  of  cases.  Lawyers  of  the  old 
school,  who  began  their,  legal  studies  with  Coke  upon 
Littleton  have  complained  bitterly  of  their  early  trials. 
Story  actually  cried  over  the  book.'  Webster  stormed 
at  it  in  his  later  years.   He  says : 

A  boy  of  twenty,  with  no  previous  knowledge  of  such  subjects, 
*  understand  Coke.     It  is  folly  to  set  him  upon  such  en  author. 


There  are  propositions  in  Coke  so  abstract,  and  dts 
and  doctrines  embracing  so  many  distinctions  and  qt 
H  requires  an  effort  not  only  of  a  mature  mmd  bul 


qualifications,  that 
only  of  a  mature  mmd  but  of  a  mmd  both 


strong  and  mature,  to  understand  htm.  Why  disgust  and 
a  young  man  by  telling  him  he  must  bceak  into  his 
through  such  a  wall  as  this?  "  • 

It  would  be  interesting  to  read  a  description  by  Daniel 
Webster  of  his  feelings  if  he  had  been  called  upon  to 
state  the  case  of  Paynt  v  Cave  in  the  presence  of  a 
class  of  seventy  or  eighty  students  under  the  eyes^of  a 
learned  professor  as  his  introduction  to  the  study  of 
the  common  law.  To  a  young  man  with  no  previous 
knowledge  of  the  art  of  pleading,  or  of  the  successive 
steps  in  an  action,  or  of  the  principles  of  contract,  this 
is  an  ordeal  probably  as  trying  as  reading  the  first  pages 
of  Coke  in  the  solitude  of  a  lawyer's  office.  After  the 
case  had  been  stated  a  discussion  followed  of  the  point 
decided.     This  fairly  broke  the  ice,  and  the  students 

'Story's  Miscellaneous  Writings,  so. 

•Webster's  Works  (Everett's  ed)  VoL  I.,  p.  XXVIII. 
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soon  leaned  what  was  expected  of  them  under  the 
Langdell  System. 

The  mental  characteristics  of  Professor  Langdell 
were  displayed  prominently  from  the  start.  His  domi- 
nant purpose  seemed  to  be  to  bring  out  not  only  the 
decision  of  each  case,  but  the  reason  for  the  decision. 
Students  soon  learned  that  any  position  they  might 
advance  was  pretty  soon  to  be  followed  by  the  question, 
"Could  you  suggest  a  reason?"  This  came  with  such 
frequent  iteration  that  it  was  something  of  a  by-word. 
To  this  day  the  question  "Could  you  suggest  a  reason, " 
will  probably  produce  a  smile  among  old  pupils  of  Pro- 
fessor Langdell. 

Another  point  upon  which  he  laid  stress  was  the  cor- 
rect use  of  terms.  We  were  constantly  speaking  of 
"offer,"  "acceptance, "  "consent,"  "consideration." 
Occasionally  Professor  T<angdell  would  rap  impatiently 
upon  the  desk  and  say,  "Gentlemen,  I  should  like  a 
little  more  precision  in  the  use  of  terms. "  He  was  thor- 
oughly fair  and  impartial  in  the  discussions.  If  a  stu- 
dent in  explanation  of  a  case  made  a  point  that  was 
unusually  good,  Professor  Langdell  would  remember  it, 
and  sometimes  give  credit  to  the  student  afterwards  by 
name  when  he  mentioned  it, — a  distinction  of  great 
importance  in  the  law  school  world. 

It  can  hardly  be  said  that  Professor  Langdell  was  a 
popular  instructor.  If  compared  with  Judge  Story  in 
this  particular  he  would  suffer  much.  Professor  Langdell 
was  always  intent  upon  the  matter  in  hand,  and  nothing 
could  divert  him  from  it.  Judge  Story  on  the  other 
hand,  overflowing  with  good  nature,  and  gifted  with  a 
marvelous  memory,*  stored  with  knowledge  which  he 
loved  to  communicate,  was  often  led  away  from  the  sub- 
ject of  his  lecture  and  was  bountiful  in  giving  compli- 
ments to  the  young  men.  If  a  student  answered  cor- 
rectly a  question  which  suggested  the  answer,  the  Judge 
would  say,    "You  are  right;  Lord   Mansfield  himself 


•Story's  Life  and  Letters,  ssi,  565. 
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could  not  have  answered  more  correctly."4  To  the  serious 
mind  of  Professor  Langdell  this  would  seem  like  trifling. 
With  him  the  reasoning  powers  were  constantly  in  use 
to  the  neglect  of  the  other  faculties.  Although  he  had 
collected  a  number  of  volumes  of  cases  he  never  dis- 
played any  facility  in  recalling  their  names  or  in  remem- 
bering the  points  decided  in  them  or  the  facts.  He 
seemed  to  take  up  each  case  in  the  class  as  if  he  had 
never  seen  it  before.  He  went  over  all  the  steps  in  the 
reasoning  as  new  work  without  any  aid  from  or  reliance 
upon  memory.  His  method  was  a  daily  object  lesson  to 
students  in  thoroughness  and  accuracy.  Under  his 
guidance  discussions  which  would  otherwise  have  been 
listless  and  unprofitable  became  stimulating  and  fruitful. 
His  students  soon  began  to  feel  that  they  were  not  only 
acquiring  knowledge  but  developing  new  powers. 

In  conducting  his  reasoning  processes  he  was  very 
hospitable  to  suggestions,  but  independent  in  his  con- 
clusions. The  greatest  names  compelled  no  allegiance 
from  him,  unless  their  opinions  were  based  upon  sound 
reasons.  In  the  first  weeks  of  the  term,  when  the  class 
was  engaged  upon  the  subject  of  contract  by  letter, 
involved  in  the  case  of  Adams  v  Lindsell,  a  student 
showed  Professor  Langdell  a  passage  in  Guthrie's  trans- 
lation of  Savigny's  Conflict  of  Laws,  which  seemed  to 
bear  on  the  point.  Mr.  Langdell  took  the  book,  read 
the  passage  carefully,  and  then  said,  "That's  not  up  to 
Savigny's  reputation. M  He  held  the  book,  however,  as* 
I  recollect  the  matter,  for  further  examination.4* 

Professor  Langdell  was  always  willing  to  reconsider 
a  conclusion  in  the  light  of  new  suggestions.  Not  infre- 
quently in  new  courses  with  which  he  had  not  become 
thoroughly  familiar,  he  would  recant  propositions  which 
he  had  advanced  as  sound.  A  student  recently  informed 
me  of  a  course  in  which  Professor  Langdell  changed  his 

'Recollections  of  Judge  Story,  in  Hours  with  Men  and  Books,  by 
William  Mathews,  at  page  99. 

*  The  student  is  now  Mr.  Justice  Swayie,  of  the  New  Jersey  Court 
of  Errors. 
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opinion  in  regard  to  a  case  three  times  in  the  course  of 
one  week,  each  time  advancing  with  positiveness  a  new 
doctrine.  That  he  could  do  this  without  losing  the 
respect  or  confidence  of  his  students  shows  the  esteem 
in  which  he  was  held.  They  well  knew  that  he  was  a 
teacher  of  originality  and  great  industry,  with  no  object 
but  to  discover  and  state  truly  the  principles  of  the  law. 
To  lose  confidence  in  him  for  changing  his  position  upon 
a  legal  proposition  would  be  as  absurd  as  to  lose  confi- 
dence in  Charles  Darwin  if  he  withdrew  a  tentative 
conclusion  found  to  be  false  after  more  extended  inves- 
tigation. Professor  Langdell  studied  the  law  as  con- 
tained in  the  reports  in  the  same  spirit  in  which  the 
great  scientists  study  the  phenomena  of  nature. 

It  must  not  be  inferred,  however,  from  the  emphasis 
here  given  to  Professor  Langdell's  logical  tendencies 
that  he  was  wholly  given  up  to  reasoning.  He  was  a  man 
of  deep  and  strong  feelings.  He  relished  the  vigorous 
expressions  sometimes  found  in  the  reports,  such  as 
"blowing  hot  and  cold.9'  In  referring  to  Sir  Ralph 
Bovy's  Case,  where  the  plaintiff  put  into  a  declaration 
an  averment  which  should  have  been  held  back  for  a 
replication,  he  quoted  Lord  Hale's  expression,  "It  is 
Kke  leaping  before  one  comes  to  the  stile, "  with  a  twinkle 
of  merriment  which  showed  that  he  was  unmistakably 
pleased.  It  should  be  mentioned  too  that  he  was  inter- 
ested in  the  welfare  and  success  of  the  students.  Many 
acts  of  kindness  to  individuals  might  be  mentioned, 
and  at  the  end  of  the  course  he  was  always  glad  to  learn 
that  any  of  the  young  men  had  found  a  good  opening 
in  an  office  or  elsewhere. 

Professor  Langdell's  sight  was  somewhat  defective 
as  early  as  1880.  This  defect  increased  with  advancing 
age,  and  as  it  increased  he  gradually  changed  his  method 
of  instruction.  He  finally  abandoned  the  Socratic 
method  and  stated  and  analyzed  the  cases  himself.  He 
occasionally  did  this  in  dealing  with  complicated  cases 
long  before  he  adopted  it  as  a  practice.  For  example, 
the  case  of  Lancaster  v  Evors  in  his  course  on  Equity 
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Pleading  was  thus  considered.  On  such  occasions 
Professor  Langdell's  students  were  treated  to  unrivalled 
exhibitions  of  analytical  power.  Everything  pertaining 
to  the  case  was  laid  bare,  and  all  collateral  and  allied 
topics  were  'ully  discussed.  This  method  of  teaching 
by  the  Langdell  System  has  advantages  over  the  Socratic 
method.  It  enables  the  instructor  to  expound  the  whole 
case,  even  though  it  may  involve  principles  drawn  from 
widely  different  titles  of  the  law,  and  review  all  the  work 
of  the  judge.  On  the  other  hand,  in  a  course  conducted 
by  oral  discussion  in  which  the  students  take  part  it 
is  practically  necessary  to  limit  the  consideration  of 
each  case  to  the  point  which  is  the  subject  of  the  par- 
ticular course.  When  Professor  Langdell  adopted  the 
method  of  personal  exposition  of  cases,  which  was  his 
sole  method  in  his  later  years,  he  wrote  his  lectures. 
His  teaching  in  the  class  room  then  exhibited  mainly 
those  characteristics  which  appear  in  all  lys  written 
works. 

Thus  far  we  have  been  considering  Professor  Lang- 
dell's method  of  teaching.  Let  us  now  consider  the 
collections  of  cases  from  which  he  taught.  He  was 
appointed  Dane  Professor  of  Law  in  1870,  and  was  made 
Dean  of  the  Law  Faculty,  a  new  office  then  first  created 
which  made  him  the  administrative  head  of  the  school. 
As  Dane  Professor  he  was  fourth  in  the  line,  of  succession 
from  Judge  Story.  Story  was  appointed  in  1829,  and 
held  the  chair  until  his  death  in  1845.  The  intervening 
incumbents  were  Professor  Greenkaf  and  Professor 
Parsons.  Professor  Langdell,  at  the  date  of  his  appoint- 
ment, was  forty-four  years  of  age.  He  had  then  formed, 
as  he  himself  states, 

"A  settled  conviction  that  law  could  only  be  taught  or  learned 
effectively  by  means  of  cases  in  some  form.  I  had  entertained  such 
an  opinion  ever  since  I  knew  anything  of  the  nature  of  law  or  of  legal 
study;  but  it  was  chiefly  through  my  experience  as  a  learner  that  it 
was  first  formed,  as  well  as  subsequently  strengthened  and  con- 
firmed." 

Although  without  previous  experience  as  a  teacher, 
he  had  a  definite  idea  of  the  object  to  be  attained  by 
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instruction,  "Only  one  mode  occurred  to  me/1  he 
says,  "which  seemed  to  hold  out  any  reasonable  prospect 
of  success;  and  that  was,  to  make  a  series  of  cases, 
carefully  selected  from  the  books  of  reports,  the  subject 
alike  of  study  and  instruction. "  He  set  about  preparing 
such  a  series  of  cases,  and  explains  in  a  few  sentences 
of  admirable  clearness  the  principles  upon  which  the 
selection  of  cases  was  made. 

"Law,  considered  as  a  science,  consists  of  certain  principles  or  doc- 
trines. To  have  such  a  mastery  of  these  as  to  be  able  to  apply  them 
with  constant  facility  and  certainty  to  the  ever-tanglea  s&ein  of 
human  affairs,  is  what  constitutes  a  true  lawyer;  and  hence  to  ac- 
quire that  mastery  should  be  the  business  of  every  earnest  student 
of  law.  Each  of  these  doctrines  has  arrived  at  its  present  state  by 
slow  degrees;  in  other  words,  it  is  a  growth;  extending  in  many  cases 
through  centuries.  This  growth  is  to  be  traced  in  the  main  through 
a  series  of  cases;  and  much  the  shortest  and  best,  if  not  the  only  way 
of  mastering  the  doctrine  effectually  is  by  studying  the  cases  in 
which  it  is  embodied.  But  the  cases  which  are  useful  and  necessary 
lor  this  purpose  at  the  present  day  bear  an  exceedingly  small  pro- 
portion to  all  that  have  been  reported.  The  vast  majority  are  use- 
lees,  and  worse  than  useless,  for  any  purpose  of  systematic  study. 
Moreover,  the  number  of  fundamental  legal  doctrines  is  much  lets 
than  is  commonly  supposed;  the  many  different  guises  in  which  the 
same  doctrine  is  constantly  making  its  appearance,  and  the  great 
extent  to  which  legal  treatises  are  a  repetition  of  each  other,  being 
the  cause  of  much  misapprehension.  It  these  doctrines  could  be  so 
classified  and  arranged  that  each  should  be  found  in  its  proper  place, 
and  nowhere  else,  they  would  cease  to  be  formidable  from  their 
number."  s 

In  execution  of  his  plan  he  published  in  187 1  a  volume 
of  "  Cases  on  Contracts/9  which  was  followed  later  by  a 
second  yolume,  the  whole  being  published  in  a  second 
edition  in  1879.  In  1872  he  published  a  volume  upon 
"Sales  of  Personal  Property/*  followed  in  1878  by 
"  Cases  in  Equity  Pleading."  He  also  printed  "  Cases  in 
Equity  Jurisdiction,"  in  a  pamphlet  edition  of  four  parts, 
which  appeared  from  time  to  time.  He  also  selected  a 
series  of  cases  for  use  in  his  course  on  Suretyship  and 
Mortgage  but  these  were  never  printed.  The  collection 
of  "  Cases  on  Contracts  "  is  believed  to  be  the  first  in- 
stance in  the  world  of  the  use  of  a  series  of  cases  for  the 
purpose  of  instruction  in  a  school  of  law. 

to  Cases  00  Contract  (i«t  ed  )  ig7i 
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As  a  method  of  study  the  use  of  cases  was  not  a 
discovery,  nor  even  a  novelty.  English  lawyers  had 
been  studying  law  in  the  cases  for  centuries.  Sir  Edward 
Coke,  the  greatest  of  all  common  law  lawyers,  recom- 
mended this  method  in  passages  which  Professor  T«angrtell 
prints  on  the  fly-leaf  of  his  "  Cases  on  Contracts. "  Lord 
Campbell  and  Ins  fellow  students  in  the  chambers  of 
the  famous  Mr.  Tidd,  the  author  of  "Tidd's  Practice," 
apparently  used  this  method.  He  states  a  case  dis- 
cussed at  a  meeting  of  a  society  of  students,  consisting 
of  present  and  former  pupils  of  Mr.  Tidd,  formed  to  dis- 
cuss points  of  the  law,  which  reads  surprisingly  like  a 
question  from  an  examination  paper  under  the  T«angrtell 
System.4  The  excellence  of  the  discipline  of  Mr.  Tidd's 
office  is  shown  by.  the  fact,  often  cited,  that  in  the 
society  above  mentioned  there  were  at  the  same  time 
three  future  lord  chancellors  (Lyndhurst,  Cottenham 
and  Campbell)  and  a  lord  chief  justice  (Denman). 
Professor  Langdell,  as  he  states  in  the  passages  above 
quoted,  used  the  case  system  for  his  own  study.  The 
real  novelty  of  Professor  LangdelTs  action  as  Dane 
Professor  was  that  he  adopted  the  case  system  as  a 
method  of  instruction.  Sir  Edward  Coke  said,  "Seek 
the  fountains"  (melius  est  pftere  fonUs).  Professor 
I«angdell  drove  the  young  men  to  the  fountains  and 
made  them  drink.  Professor  James  B.  Thayer,  the 
admired  and  lamented  colleague  of  Professor  Langdell, 
has  stated  the  whole  truth  upon  this  matter  in  language 
of  singular  feHcity  and  accuracy  in  the  preface  to  his 
"  Cases  on  Constitutional  Law." 

The  real  character  of  Professor  LangdelTs  achieve- 
ment will  appear  more  clearly  if  we  inquire  why  was 
not  the  case  system  of  instruction  introduced  before  his 
time.  The  true  answer  seems  to  be  that  the  time  was 
not  ripe  for  such  a  change.  In  other  words,  just  as  the 
law  itself  is  a  growth,  so  the  art  of  teaching  law  is  a 
growth.  When  Judge  Story  assumed  the  chair  of  the 
Dane  Professor  in  1899  he  at  once  perceived  the  need 
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of  books  for  the  instruction  of  students,  and  he  began 
immediately  to  write  and  publish  treatises.  The  idea 
of  collecting  cases  or  of  teaching  law  from  the  cases 
never  occurred  to  him.  Neither  is  that  surprising, 
nor  does  it  cast  any  shadow  upon  the  fame  of  that  great 
man.  Law  schools  were  then  a  novelty,  and  even  the 
name  of  Story  would  not  have  been  sufficient  to  induce 
young  men  to  use  cases  instead  of  text  books  in  1829. 
Furthermore,  the  books  of  reports  were  not  then  so  rich 
in  illustrations  that  collections  of  cases  could  have  been 
readily  made.  The  nineteenth  century  has  witnessed  a 
surprising  development  of  case  law.  Between  the  time 
of  Judge  Story  and  that  of  Professor  Langdell,  the 
number  of  decisions  had  multiplied  enormously.  In 
the  meantime  work  had  been  done  which  tended  to 
impress  upon  lawyers  the  practical  value  of  cases  as 
the  proper  method  of  study.  In  1837  John  William 
Smith,  a  man  of  remarkable  attainments,7  had  published 
his  "  Leading  Cases,"  which  had  become  favorably  known 
to  the  profession.  In  the  preface  he  refers  to  one  of 
the  passages  from  Coke  printed  by  Professor  Langdell. 
In  1849  White  and  Tudor  published  "  Leading  Cases  in 
Equity/9  avowedly  following  the  plan  of  Mr.  Smith. 
By  means  of  the  labors  of  Judge  Story  and  his  distin- 
guished colleagues  and  successors  the  Harvard  Law  School 
had  been  placed  on  a  firm  foundation,  and  in  1870  the 
time  was  ripe  for  Professor  Langdell.  He  was  a  man 
with  an  idea  and  a  conviction.  He  had  the  patience, 
fortitude  and  sagacity  necessary  for  his  work,  and  he 
carried  it  through'in  spite  of  great  obstacles  to  a  success- 
ful issue. 

In  order  to  judge  of  Professor  LangdelTs  success  it 
is  necessary  to  keep  clearly  in  mind  what  was  his  aim. 
He  asserted  and  believed  that  law  is  a  science,  but  his 
vital  proposition  (for  the  purpose  of  weighing  his  work 
as  a  teacher)  is  not  that  law  is  a  science,  but  that  there 
is  a  scientific  method  of  teaching  and  studying  the  law. 
His  whole  endeavor  was  to  introduce  and  establish 
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that  scientific  method.  He  could  not  communicate 
or  teach  his  own  genius,  nor  did  he  attempt  as  a  part  of 
his  work  to  convince  students  that  the  law  is  a  science. 
He  did,  however,  aim  to  teach  young  men  to  adopt  his 
method  of  study,  and  to  use  their  faculties  in  the  same 
manner  in  whicn  he  used  his. 

With  that  point  of  view  established,  it  is  proposed 
to  consider  a  few  criticisms  which  have  been  made  upon 
his  collections  of  cases.  An  experienced  eye  in  looking 
over  them  will  see  at  a  glance  that  in  a  certain  sense 
they  are  all  incomplete.  No  one  recognized  this  more 
dearly  than  Professor  Langdell.  As  he  points  out,  the 
"  Cases  on  Contracts  M  deal  with  only  a  part,  although  an 
important  part,  of  the  whole  subject  of  Contracts.  So 
the  "Cases  on  Sales  of  Personal  Property  "  deal  with 
only  a  small  portion  of  the  whole  subject  of  Sales.  In 
order  to  determine  what  weight  should  be  given  to  this 
point  it  is  necessary  to  keep  steadily  in  mind  the  main 
object  he  had  in  view.  It  was  not  primarily  to  impart 
knowledge,  but  to  teach  young  men  to  discover  accu- 
rately the  principle  involved  in  a  case,  and  to  reason 
soundly  from  it  to  new  cases.  The  formation  of  a  habit 
is  the  essential  thing.  When  once  formed  by  a  student 
he  will  apply  it  in  all  his  work.  That  such  is  the  fact 
can  be  readily  illustrated  by  the  case  of  Professor 
Langdell  himself.  He  is  the  best  possible  example  of  the 
effect  and  value  of  the  discipline  obtained  by  the  dose 
study  of  cases.  To  put  the  matter  in  a  more  striking 
form,  Professor  Langdell  is  the  greatest  pupil  of  the 
Langdell  System.    He  used  it  from  his  youth. 

In  his  old  age  he  surprised  his  former  pupils  by  appear- 
ing as  an  author  in  new  fields.  He  wrote  articles  upon 
subjects  which  he  certainly  had  never  taught,  and  to 
which  it  was  not  generally  known  he  had  given  any 
attention.  The  first  was  the  article  on  "The  Status  of 
Our  New  Territories/'1  published  in  1899.  Here  he 
appeared  in  Constitutional  Law.  If  his  name  had  not 
been  affixed  to  the  article  those  who  knew  his  hand 
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would  certainly  have  suspected  his  authorship.     There 
are  displayed  all  the  qualities  of  his  work  on  Contracts, 
or  Equity  Pleading,  or  Sales,— originality  in  the  method 
of  approach,  minute  and  exhaustive  investigation,  and 
close  reasoning.     It  also  shows  the  breadth  of  view 
essential  to  the  right  discussion  of  questions  of  public 
law.    This  article  was  followed  in  January,  1906,  only  a 
few  months  before  his  death,  by  the  remarkable  article 
upon  Professor  Dicey's  book,  "The  Relations  between 
Law  and  Public  Opinion  in  England.  "9    Upon  the  first 
page  he  challenges  the  accuracy  of  the  title  selected  by 
the  learned    author  to  describe   his  book,   and    then 
subjects  it  to  a  process  of  dissection  and  vigorous  analy- 
sis, which  will  certainly  remind  some  readers  of  the  old 
teacher  who  in  the  course  on  Contracts  used  to  rap  on 
the  desk  and  call  for  more  precision  in  the  use  of  terms. 
Then  he  presents  an  analysis  of  the  work,  and  discusses 
currents  of  opinion,  counter-currents  and  cross-currents 
with  a  thoroughness  and  clearness  developed  by  long 
study  of  cases,  and  with  the  same  vigor  and  acuteness 
with    which    he   pursued   dependent   and   independent 
covenants  and  promises  in  the  Law  of  Contracts.    His 
short  article  of  sixteen  pages  is  a  key  to  Professor  Dicey's 
book.    It  derives  additional  value  and  charm  from  the 
fine  courtesy  with  which  he  takes  leave  of  the  learned 
author,  the  Vinerian  Professor,  by  commending  him  to 
the  reader,  as  a  worthy  successor  of  Blackstone.    Most 
important,  however,  in  illustration  of  my  present  point, 
is  the  article  on  the  Northern  Securities  Case,10  pub- 
lished in  June,  1903.     Here  we  see  a  master  of  equity, 
dealing  with  the  essential  elements  involved  in  a  great 
case,   with  brevity  and  thoroughness.     Although  the 
article  is  but  fifteen  pages  in  length,  it  covers  the  entire 
subject.    While  many  may  dissent  from  his  conclusion, 
few,  if  any,  will  complain  of  the  quality  of  the  work. 
Completeness  is  one  of  its  most  striking  characteristics. 
The  habit  of  analysis  which  should  result  from  the  study 
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of  cases  can  be  acquired  from  a  collection  covering  but 
a  small  portion  of  a  given  subject,  as  well  as  from  a 
collection  covering  the  whole  field.  Incompleteness 
in  such  collections  is  not  to  be  desired  or  commended, 
but  relatively  it  is  a  matter  of  small  moment  From 
Socrates  to  Agassis  the  characteristic  mark  of  a  great 
teacher  is  that  he  makes  his  pupils  use  their  own  powers, 
and  do  original  work.  Tried  by  this  test,  Professor 
Langdell  is  fairly  entitled  to  be  called  a  great  teacher. 

Another  criticism  made  upon  his  collections  of  cases 
is  that  they  are  confined  too  exclusively  to  English  cases 
and  deal  with  obsolete  subjects.  The  collection  most 
exposed  to  this  objection  is  that  on  Equity  Pleading. 
Upon  the  title  page  Professor  Langdell  states  that  these 
cases  are  selected  with  special  reference  to  the  subject 
of  Discovery.  There  is  not  an  American  case  in  the  book. 
In  his  treatise  on  "  Equity  Pleading  "  Professor  I#angdril 
states  that  his  object  was  to  present  the  principles  of 
the  science  of  equity  pleading  as  such,  as  it  was  at  the 
end  of  the  chancellorship  of  Lord  Eldon."  " 

In  considering  the  force  of  this  objection,  attention 
should  be  directed  to  three  points.  In  the  first  place, 
the  objection  assumes  too  readily  that  legal  cases  cease 
to  be  worthy  of  study  when  they  are  no  longer  binding 
as  law.  In  truth  they  may  remain  of  great  value  not 
only  historically  but  practically.  Bills  for  discovery, 
as  formerly  used,  are  unknown  in  many  jurisdictions. 
There  is,  however,  a  statutory  process  for  discovery  in 
many  states.  For  example  in  Massachusetts,  there  is  a 
statute  permitting  the  filing  of  interrogatories  by  one 
party  to  the  opposing  party  "to  discover  facts  and  docu- 
ments material  to  the  prosecution  or  defense  of  the 
action."  When  skilfully  used  this  process  may  be  of  great 
value  to  a  client.  To  use  it  skilfully,  indeed  to  understand 
the  statute  by  which  the  remedy  is  created,  some  knowl- 
edge of  the  old  law  of  discovery  is  essential. 

Again,  one  of  the  great  merits  of  the  Langdell  System 
is  that  it  presents  vividly  the  process  of  growth  in  the 
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Common  Law.  A  coflnrtaon  of  caaes  upon  any  topic, 
if  made  by  a  alriKal  hand  and  arranged  in  chronological 
order,  will  exhibit  the  origin  and  growth  of  the  princi- 
ples involved  with  almost  photographic  vividness  and 
accuracy.  For  example,  in  the  Law  of  Torts,  the  moat 
remarkable  development  of  the  last  fifty  years  is  that 
of  the  principle  of  LmmUy  v  Gj€9  jB.AB.  916  (1853) 
giving  a  right  of  action  to  a  contracting  party  against 
a  third  person  who  procured  a  breach  of  the  contract. 
From  that  point  the  conflict  has  spread  to  other  related 
topics,  and  is  still  raging.  If  the  reader  will  torn  to 
the  fifth  chapter  of  Professor  Ames's  "Cases  on  Torts," 
he  will  see  in  a  small  space  a  record  of  the  origin  and 
development  of  the  whole  struggle  down  to  the  time  of 
publication  of  the  book.  We  are  keenly  interested  in 
this  topic,  because  it  presents  questions  upon  which 
great  interests  in  our  tune  are  m  conflict.  It  must  not 
be  forgotten,  however,  that  the  law  as  a  whole  is  a 
growth,  and  that  each  stage  m  its  A*  — *  yf4 
tributes  something  to  enable  us  to  undnilaml  how  it 
came  to  be  as  it  is.  So  the  old  law  of  discovery,  as 
presented  by  Professor  LangdeO,  invented  by  the  chan- 
cellors before  parties  were  competent  to  testify  as  wit* 
nesses  in  their  own  cause,  is  an  interesting  rnimflr  of 
the  practical  working  of  equity,  and  a  worthy  subject 
of  stady  in  any  stage  of  the  law.  If  there  were  nothing 
dse  to  be  said  upon  the  question,  thoughtful  men  will 
surely  agree  in  this,  that  in  a  great  law  school  aiming 
to  said  out  young  men  qualified  to  do  the  work  of  the 
legal  profession  in  a  high  spirit,  something  must  be 
pardoned  to  mere  scientific  and  historical  investigation, 
Finally,  in  passing  judgment  upon  the  collections 
of  caaes  made  by  Professor  LangdeH,  it  should  always 
be  remembered,  that  he  was  a  pioneer  in  this  field. 
Later  compilers  will  have  the  benefit  of  his  labors,  and 
will  be  able  to  select  from  ever-richer  materials,  A 
better  collection  of  Caaes  on  the  Law  of  Contracts,  for 
example,  can  easily  be  made  in  1907  titan  was  possible 
in  187*      It  is  not  unKkdy  that  all  the  collections  of 
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made  by  Professor  Langdell  will  soon  be  displaced, 
supplanted  by  more  modern  and  better  collections  made 
by  men  who  are  his  worthy  disciples  and  successors; 
but  in  every  class  room  where  such  collections  of  cases 
may  be  studied,  the  influence  and  genius  of  Professor 
Langdell  will  survive  in  their  most  potent  form,  even 
though  his  name  should  never  be  mentioned. 

One  of  the  most  striking  facts  in  the  life  of  Professor 
Langdell  is  the  deep  silence  which  surrounds  his  work. 
He  accomplished  a  revolution  without  getting  into  a 
controversy.  As  Professor  Ames  has  pointed  out,"  he 
never  wrote  anything  in  explanation  or  defence  of  his 
system  after  the  brief  statement  made  in  the  preface  to 
his  collection  of  Cases  on  Contracts.  Nothing  is  there 
stated  in  regard  to  the  need  of  written  treatises  to 
accompany  the  collections  of  cases  which  he  was  con- 
templating. Indeed,  it  is  not  obvious  from  the  prin- 
ciples there  stated,  that  written  treatises  could  prop- 
erly have  any  place  in  his  scheme  of  instruction.  What- 
ever may  have  been  the  reason  for  his  action  it  is  cer- 
tainly a  fact  that  he  did  begin  to  write  treatises  either  in 
connection  with  his  work  of  selecting  the  cases,  or  soon 
after  publishing  them.  These  treatises  fill  out  and  com- 
plete his  scheme,  although  in  the  beginning  he  may  not 
have  foreseen  the  neccessity  for  them.  The  treatises 
written  by  him  are  the  "Summary  of  the  Law  of  Con- 
tracts," printed  with  the  second  edition  of  his  "Cases  on 
Contracts,"  and  also  as  a  separate  volume;  "Summary 
of  Equity  Pleading"  (much  enlarged  and  improved  in 
the  second  edition,  published  in  1883) ;  and  "Brief 
Survey  of  Equity  Jurisdiction,"  printed  in  the  form  of 
articles  in  the  Harvard  Law  Review,  beginning  in  1891, 
and  continuing  down  to  the  time  of  his  death  if  the  seven 
articles  on  Equitable  Conversion  may  properly  be 
referred  to  that  general  subject.1  •• 
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u»  He  also  wrote  an  "Index  to  the  Cases,"  printed  with  his  collec- 
tion of  "Cases  on  Sales."  This  cannot  properly  be  classed  as  a  treat- 
ise, but  is  a  model  of  brevity  and  accuracy  in  Use  statement  of  legal 
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In  order  to  appreciate  more  thoroughly  the  value  of 
these  treatises  it  will  be  well  to  compare  them  with 
similar  work  done  before  his  time.  Forty  years  earlier 
Judge  Story  when  appointed  Dane  Professor  at  Harvard, 
set  out  to  prepare  a  series  of  text  books  for  use  in  the 
law  school.  In  the  preface  of  his  first  book,  the  treatise 
on  Bailments,  he  describes  his  aim.  He  sought  to 
combine  the  methods  of  the  modern  Civilian  and  of 
English  and  American  lawyers,  to  produce  a  reasoned 
statement  of  the  principles  of  each  subject  combined 
with  a  reference  to  adjudged  cases  in  which  the  prin- 
ciples were  applied.  Judge  Story  said  that  the  treatises 
of  the  Common  Law  lawyers  were  mere  digests.  If  his 
criticism  is  applied  to  some  of  the  best  modern  text-books 
such  as  Leake's  Digest  of  Land  Law  or  Leake's  Digest  of 
Contracts,  it  will  be  found  to  be  correct.  They  consist 
of  sentences  heaped  together  like  cannon  balls,  each 
accurately  stating  the  point  of  a  decided  case,  but 
leaving  interstices  between  which  the  author  makes  no 
attempt  to  fill.  Professor  Langdell  has  never  referred 
to  the  plan  of  Judge  Story  so  far  as  I  know,  but  his 
treatises  on  Contracts  and  on  Equity  Pleading  execute 
that  plan  more  perfectly  than  those  of  Judge  Story 
himself.  He  states  and  develops  the  principles  of  each 
subject  in  continuous  logical  sequence,  and  constantly 
illustrates  the  application  of  them  by  reference  to  cases 
in  his  collection  of  cases  selected  to  exhibit  the  his- 
torical development  of  each  subject  in  the  courts.  The 
books  of  Judge  Story  satisfied  a  great  legal  want  of  his 
time,  and  carried  the  fame  of  their  author  into  all  lands. 
When  read  in  comparison  with  those  of  Professor  Lang- 
dell the  characteristics  of  the  two  men  appear  in  very 
marked  opposition.  Judge  Story  seems  to  do  his  work 
easily,  and  makes  the  work  of  his  reader  easy,  but 
often  stops  his  inquiry  in  limine.  Professor  Langdell 
does  his  work  hard,  and  makes  his  reader  work  hard, 
but  he  always  goes  to  the  essence  of  his  subject. 

In  connection  with  these  treatises  it  will  be  convenient 
to  point  out  a  few  of  Professor  LangdelTs  mental  traits 
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not  before  mentioned.  He  had  a  high  regard  for  logical 
symmetry,  but  he  recognised  that  the  Common  Law  is 
made  or  declared  by  the  courts,  and  he  took  the  prin- 
ciples which  he  used  as  his  premises  from  the  books  of 
reports.  He  vigorously  insisted  that  the  logical  infer- 
ence from  correct  premises  was  the  rule  of  law.  This 
fidelity  to  logical  inference  made  him  conservative, 
and  an  enemy  to  exceptions  and  innovations.  It  was 
this  characteristic,  as  I  conceive,  which  made  him 
unwilling  to  accept  the  doctrine  of  the  majority  of  the 
court  in  Lumley  v  Gye,  although  he  did  not  expressly 
reject  it.  But  this  conservatism  was  accompanied  with, 
practical  good  sense,  and  if  the  courts  took  a  step  which, 
he  deemed  unsound  in  principle,  he  would  content 
himself  with  pointing  out  the  error  and  the  conse- 
quences of  it  without  asserting  that  the  law  should  be 
changed.  An  example  of  this  method  may  be  seen  in 
his  treatment  of  the  case  of  Payne  v  Cave,  upon  the 
nature  of  a  bid  at  an  auction  sale,  viz. : 

"It  was  decided  in  Paym  v.  Com  that  a  hid  at  an  auction  it  in  the* 
nature  of  an  offer,  which  it  accepted  by  knocking  down  the  hammer; 
and  perhaps  it  is  too  late  to  question  the  correctness  of  the  decision. 
On  principle,  however,  it  is  open  to  much  doubt.  The  true  view 
seems  rather  to  be,  that  the  seller  makes  the  offer  when  the  article 
is  put  up,  namely,  to  sett  it  to  the  highest  bidder;  and  that,  when  a 
bid  is  made,  there  is  an  actual  sale,  subject  to  the  condition  that  no 
one  else  shall  bid  higher."  «• 

The  reason,  with  him,  was  the  vital  question,  and  he 
has  frequently  pointed  out  the  evil  consequences  result- 
ing from  wrong  reasons,  though  given  as  the  basis  for 
right  decisions. 

His  conservatism  is  best  shown  in  those  parts  of  the 
law  which  invite  originality,  especially  in  equity.  In 
his  view,  equity  is  a  science  of  remedies,  and  he  never 
indulged  in  mere  theories  or  original  notions  of  some- 
thing supposed  to  be  natural  justice.  In  Dursley  v. 
Fitzhardinge  Berkeley,  Lord  Eldon  quotes  a  saying  of 
Lord  Chief  Justice  De  Grey,  that  he  never  liked  equity 
so  well  as  when  it  was  like  law. 

■sSummary  of  Contracts,  sect.  19. 


CHBISTOPHES  COLUMBUS  LANGDELL.  289 

'The  day  below  I  heard  Lord  Mansfield  say.  he  never  Eked  law  so 

m  whan 


well  aa  when  it  was  like  equity;  remarkable  sayings  of  thoee  two 
gieat  nan,  which  made  a  strong  impression  on  my  memory."  •« 


With  his  usual  sagacity  Lord  Eldon  did  not  then 
express  his  own  view,  but  in  a  letter15  to  a  gentleman 
upon  a  course  of  study  for  the  bar,  he  uses  language 
which  shows  that  he  would  probably  not  dissent  strongly 
from  these  weighty  observations  of  Professor  Langdell: 


"1.  Aa  equity  is  in  the  nature  of  a  aupplement  to  the  common  law, 
no  branch  of  equity  can  be  thoroughly  understood,  unless  its  relation 
to  the  common  law  is  understood,  s.  When  any  branch  of  equity  is 
founded  upon  or  involves  principles  of  law  aa  well  aa  principles  of 
equity,  every  student  should  acquire  a  knowledge  of  the  former 
before  he  attempts  to  master  the  latter,"  >« 


This  conservatism  of  Professor  Langdell  is  a  striking 
fact,  far  more  noteworthy  in  a  teacher  of  law  than  it 
be  in  a  judge.  Judges  axe  surrounded  with  safeguards 
which  tend  to  make  them  conservative.  A  teacher  of 
law  is  protected  against  empty  theorising  only  by  the 
depth  and  soundness  of  his  own  mind. 

Another  characteristic  of  Professor  Langdell,  mani- 
fested both  in  the  class  room  and  in  his  books,  is  that 
he  never  attempted  to  exalt  or  magnify  the  importance 
of  the  subject  which  he  was  teaching  or  upon  which  he 
was  writing.'7  Ordinary  minds  (and  sometimes  extra- 
ordinary minds)11  engrossed  in  the  study  of  any  subject 
are  prone  to  regard  that  subject  as  the  most  important 
branch  of  knowledge  in  the  world.    Professor  Langdell 

»4  6  Vesey,  151,160. 

u"I  know  from  long  personal  observation  and  experience,  that  the 
great  defect  of  the  chancery  bar  is  its  ignorance  of  common  law 
and  common  law  practice;  and,  strange  as  it  should  seem,  yet  almost 
without  exception  it  is,  that  gentlemen  go  to  a  bar  where  they  are  to 
modify,  qualify  and  soften  the  rigor  of  the  common  law,  with  very 
little  notion  of  its  doctrines  or  practice.  Whilst  you  are  with 
Abbott,  find  time  to  read  Coke  on  Littleton  again  and  again."  s 
Twist  Life  of  Lord  Eldon,  ch.  s$f  (Am.  ed)  301. 

<*iS  H.  L.  R.,  104. 

"My  friend  Professor  Wambaugh,  Langdell  Professor  of  Law  in 
the  Harvard  Law  School,  a  chair  named  in  honor  of  Professor  Lang- 
dell, first  called  my  attention  to  tins  point. 

"tSOne  of  the  hobbies  of  Judge  Story  was  the  great  blessings  con- 
ferred on  society  by  courts  of  equity,  in  remedying  the  defects  of  the 
Common  Law.      Hours  with  Men  and  Books  above  cited,  p.  11$. 
IS 
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never  fell  into  this  error.  He  never  lost  his  sense  of 
proportion,  or  it  may  be  that  he  was  oblivious  to  pro- 
portion. He  was  so  intent  upon  the  work  in  hand, 
that  it  never  occurred  to  him  to  consider  whether  the 
principles  he  was  expounding  were  admirable  or  beauti- 
ful or  of  great  importance  to  mankind.  Like  the  farmers 
at  Concord  Bridge  he  was  wholly  absorbed  in  his  work, 
and  did  not  know  that  it  was  great.19  One  instance  only 
do  I  recall  where  he  indulged  in  a  reflection  suggesting 
the  moral  beauty  of  a  legal  principle.  Speaking  of  the 
rights  of  a  surety  to  Subrogation  he  said: 

"Equity  says  one  man  is  bound  to  do  for  another  what  he  can  do 
without  injury  to  himself ,  and  without  which  that  other  would  suffer 
an  injustice.     This  is  coming  pretty  near  to  the  Golden  Rule." 

As  above  stated  Professor  LangdelTs  treatises  are  an 
outgrowth  of  his  collections  of  cases,  and  to  a  great  extent 
incidental  to  them.  The  misfortune  of  this  connection 
is  that  as  a  consequence  of  it  the  treatises  are  not  likely 
to  be  so  widely  known  or  read  as  they  deserve  to  be 
from  their  merits.  The  treatise  on  Equity  Pleading, 
by  reason  of  the  introductory  exposition  of  the  system 
of  pleading  in  the  ecclesiastical  courts,  may  have  an 
independent  career,  but  as  a  whole,  one  would  expect 
the  treatises  not  to  have  a  much  wider  circulation  or 
longer  duration  of  life  than  the  collections  of  cases  which 
they  accompany.*0 

The  Langdell  System  of  instruction,  on  the  other 
hand,  seems  destined  to  endure.  The  fact  that  it  is  now 
used  in  a  majority  of  the  law  schools  of  the  United 
States,  either  as  the  sole  system  or  as  a  part  of  the  sys- 
tem of  instruction  in  those  schools  is  strong  evidence 
that  it  supplies  a  want  which  was  actually  felt.    With 

*•  "Here  English  law  and  English  thought 
'Gainst  the  self-will  of  England  fought; 
And  here  were  men  (co-equal  with  their  fate,) 
Who  did  great  things  unconscious  they  were  great.'* 
Lowell,  Ode  Read  at  Concord,  19th  April,  1875. 
••"As  the  Summary  was  written  for  the  sake  of  the  cases,  and  the 
two  were  designed  to  be  companions,  the  Cases  constitute  the  chief 
authority  cited  in  the  Summary."     Preface  to  second  edition.  Sum- 
mary  of  Contracts  (i8£o) 
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the  Langdell  System  there  has  come  into  existence 
another  powerful  influence,  a  new  type  of  legal  instruc- 
tor.   President  Eliot  says:11 

"Professor  Langdell  early  advocated  the  appointment  as  teachers 
of  law  of  young  men  who  had  had  no  experience  whatever  in  the 
active  profession." 

That  experiment  has  been  tried  in  many  instances 
and  with  successful  results,  in  a  number  of  law  schools. 
The  effect  of  this  has  been  as  it  were  to  set  a  new  force 
at  work  upon  the  Common  Law.  As  President  Eliot 
said,  in  the  Address  already  mentioned: 

"In  due  course,  and  that  in  no  long  term  of  years,  there  will  be 

CDduced  in  this  country  a  body  of  men  learned  in  the  law,  who 
ve  never  been  on  the  bench  or  at  the  bar,  but  who  nevertheless 
hold  positions  of  great  weight  and  influence  as  teachers  of  the  law, 
as  expounders,  systematisers,  and  historians." 

That  which  was  stated  in  1895  as  a  prophecy  is  now  a 
fact.  For  the  first  time  in  its  history  the  Common  Law 
is  subjected  to  the  searching  study  of  trained  men  who 
have  no  connection  with  it  except  as  a  branch  of  science, 
the  principles  of  which  it  is  their  business  to  know  and 
to  teach.  Prom  this  new  influence  nothing  but  good  can 
come  to  the  Common  Law.  Learned  Courts,  charged  with 
the  duty  of  declaring  the  law  and  administering  public 
justice  as  a  branch  of  the  government,  will  soon  per- 
ceive th&t  valuable  aid  can  be  obtained  from  the  labors 
of  the  learned  Law  Faculties.  Those  labors  will  tend 
toward  greater  logical  symmetry,  a  more  thorough  under- 
standing, and  more  accurate  statement  of  fundamental 
legal  principles,  and  higher  moral  standards  in  the  law. 
The  true  glory  of  Professor  Langdell  is  that  his  life 
work  tends  at  last  to  the  improvement  of  the  law, 
and  the  establishment  of  more  perfect  justice.  Hitherto 
his  system  has  been  confined  to  our  Case  Law,  but 
it  is  not  risking  much  to  assert  that  the  spirit  of  free 
inquiry  which  is  at  the  bottom  of  that  system  will  in 
time  extend  to  the  Statute  Law,  and  pervade  and  ani- 
mate the  whole  mass  of  our  jurisprudence. 

at  Address  of  President  Eliot  in  Report  of  Ninth  Annual  Meeting  of 
the  Harvard  Law  School  Association,  70  (1805) 
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Before  closing  it  will  be  appropriate  to  state  the 
salient  facts  in  Professor  Langdell's  life.  He  was  bom 
in  New  Boston,  N.  H.,  May  23,  i8a6.  His  early  life 
was  one  of  struggle.  "He  entered  Exeter  Academy 
in  the  spring  of  1845,  hoping  to  receive  one  of  the 
scholarships  to  be  awarded  in  the  following  July.  But 
this  hope  was  not  realized.  His  failure  to  win  a  scholar- 
ship! coming-  as  it  did  after  he  had  given  a  part  of  his 
hard-earned  money  to  help  his  father,  was  a  crushing 
disappointment.  He  sat  down  upon  the  steps  of  the 
Academy  building  and  burst  into  tears. ""  This  pathetic 
picture  shows  that  Mr.  Langdrfl  felt  and  shared  the 
great  emotions  of  common  humanity  in  his  youth,  and 
he  remained  democratic  and  sympathetic  to  the  end  of 
his  days. 

He  entered  Harvard  in  1847,  with  the  d*88  °f  I*SI» 
and  left  in  December,  1849.  In  I&51  he  entered  the  Law 
School,  and  remained  there  as  librarian  and  student  for 
three  years.  In  1854  he  received  the  degree  of  A.  M. 
from  the  college,  honoris  causa.  Prom  1854  to  1870  he 
practiced  law  in  New  York  City.  Prior  to  1870  he  had 
done  some  work  as  a  legal  writer.  He  wrote  notes  for 
Parsons  on  Contracts,  and  contributed  articles  to  the 
edition  of  1867  of  Bouvier's  Law  Dictionary.'1  After  his 
appointment  as  Dane  Professor  he  lived  in  Cambridge 
until  his  death  on  July  6,  1906.  In  September,  1880, 
he  was  married  at  Coldwater,  Michigan,  to  Margaret 
Ellen  Huson,  who  survives  him.    He  died  without  issue. 

His  life  was  unusually  secluded  and  free  from  show. 
During  his  whole  career  it  may  be  said!  he  had  but  one 
splendid  day.  That  was  June  as,  1895,  the  occasion  of 
the  celebration  by  the  Harvard  Law  School  Association 
of  the  completion  by  Professor  Langdell  of  a  term  of 
service  extending  through  twenty-five  years.    His  modest 

••This  passage  is  quoted  from  aa  article  by  Professor  James  Barr 
Ames,  in  the  Harvard  Graduate*  Ifagasine  for  December,  1906,  which 
is  commended  to  the  reader  as  a  brief  and  excellent  sketch  of 
Professor  Langdell's  life. 

•sSee  Rawle's  edition  of  Bouvier,  Partial  List  of  writers  who  as- 
sisted in  edition  of  1S67. 
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speech  on  that  day  throws  a  great  light  upon  his  char- 
acter. He  labored  sincerely  with  all  the  acuteness  for 
which  he  was  famous,  to  demonstrate  that  the  chief 
credit  for  the  prosperity  of  the  School  in  which  he  had 
labored  so  abundantly  during  a  quarter  of  a  century, 
was  due  to  the  Harvard  Law  School  Association,  formed 
nine  years  before.  During  the  course  of  his  address  he 
said: 


"Tina  distinguished  assembly  has  been  convened  to 
event  of  to  fitue  importance  as  my  twenty-fifth  anniversary  as 
Professor  of  Law  and  as  Dean  of  the  Law  Faculty.  It  is  trae  that  I 
happen  to  have  been  in  office  a  little  looser  than  any  of  my  prede- 
cessors, bat  that  is  due  entirely  to  the  fact  that  I  was  appointed  a 
little  earlier  in  fife.  Twenty-five  years  is  not  likely  to  be  regarded 
hereafter  as  a  long  term  of  service.  Three  of  my  associates  have  al- 
ready served  twenty  years  and  upwards,  and  the  prospect  now  is 
that  each  of  them  will  have  a  longer  term  of  service  than  I  shall.  It 
is  also  true  that  I  am  the  first  Dean  of  the  School,  and  that  I  have 
held  the  office  much  longer  than  the  office  of  dean  has  ever  been  held 
in  this  University  by  any  other  person.  Bat  the  first  of  these  facts 
is,  of  coarse,  of  no  significance  whatever;  and  the  second  is,  as  I 
conceive,  rather  a  discredit  to  the  other  departments  of  the  Univer- 
sity than  a  credit  either  to  the  Law  School  or  to  myself  personally. 
Lastly,  it  is  true  that  my  name  is  generally  associated  with  what  is 
regarded  as  a  new  method  of  teaching;  bat  the  only  reason  for  that 
it  that  I  happened  to  be  the  first  to  use  that  method,  and  hence  I 
have  furnished  the  chief  target  for  the  shafts  of  criticism  with  which 
it  has  been  assailed.  Others  who  have  followed  me  have  used  the 
method  with  more  success  than  I  have.  Besides,  this  method  made 
its  way  very  slowly  and  doubtfully,  and  was  seldom  mentioned 
except  to  be  criticised,  until  it  was  taken  up  by  your  Association. 
Whatever  reputation  it  now  enjoys,  therefore,  is  doe  chiefly  to  you."  m 

If  it  be  conceded  in  deference  to  the  foregoing  argu- 
ment, that  so  much  credit  as  is  therein  given  was  fairly 
due  to  the  Harvard  Law  School  Association,  the  vital 
fact  remains  that  the  formation  of  the  Association 
was  itself  largely  due  to  the  genius  and  character  of 
Professor  LangdelL,  working  silently,  invisibly!  but 
powerfully,  for  many  years.  Among  the  invited  speakers 
on  that  day  was  Mr.  Gustavus  H.  Wald  of  the  Cincin- 
nati Bar,  one  of  the  early  pupils  of  Professor  Langdell, 
and  known  to  the  profession  as  editor  of  Pollock  on 
Contracts.     He  died  a  few  years  later.     Pinned  upon 

MReport  of  Harvard  Law  School  Association,  46,  57  (1*95)' 
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the  wall  of  his  private  office  was  the  following  quotation 
from  Stevenson,  viz. : 

"To  be  wholly  devoted  to  some  intellectual  exercise  is  to  have  suc- 
ceeded in  life,  and  perhaps  only  in  law  and  the  higher  mathematics 
may  this  devotion  be  maintained,  suffice  to  itself  without  reaction, 
and  find  contirual  rewards  without  excitement. M«i 

This  remarkable  passage  finds  a  striking  proof  and 
illustration  in  Professor  Langdell.  His  career  and  man- 
ner of  life  are  evidence  of  the  dominion  which  the  law 
exerts  over  those  who  have  a  real  liking  for  it.  The  case  of 
Mr.  Wald  shows  that  Professor  LangdelTs  pupils  as  they 
came  to  the  Law  School  were  touched  by  the  flame 
that  consumed  his  soul  for  fifty  years.  There  is  one 
secret  of  the  great  celebration  on  the  occasion  of  Pro- 
fessor Langdell's  anniversary,  and  of  the  foundation  of 
the  Harvard  Law  Association. 

Professor  Langdell's  life  also  illustrated  in  a  remark- 
able manner  the  power  of  the  law  to  give  a  career  to 
those  who  follow  it  faithfully.  While  he  was  a  practising 
lawyer  in  New  York  there  can  be  little  doubt  that  his 
abilities  were  observed  and  talked  about  by  eminent 
lawyers  his  contemporaries  at  Harvard  who  were  his 
associates  at  the  bar.  President  Eliot  knew  of  his 
genius,  and  had  the  courage  and  wisdom,  sustained  by 
the  governing  boards  of  the  University,  to  place  him  in  a 
position  of  influence,  and  to  uphold  him  in  carrying 
through  a  great  measure  of  reform.  Mr.  Langdell's 
appointment  as  Dane  Professor  is  one  of  many  examples 
where  men  of  character  and  talent,  without  other  in- 
fluence of  any  description,  have  risen  to  high  station 
by  means  of  their  connection  with  the  law.  So  it  has 
always  been  in  England,  where  men  of  humble  origin 
by  means  of  the  Law  have  risen  to  be  lord  chan- 
cellors and  judges,  or,  in  the  noble  phrase  of  Bacon, 
"lions  under  the  throne."  The  appointment  of  Pro- 
fessor Langdell  was  fully  justified  during  his  life.  He 
died  regretted  by  hundreds  of  lawyers  who  had  been  his 
pupils,  respected  and  admired  by  some  of  the  best  and 

•s Reports  American  Bar  Association,  788  (190s). 
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ablest  men  of  his  time.  That  his  life  was  simple,  all 
will  agree.  Was  it  not  also  a  great  and  a  fortunate 
life? 

Finally,  in  taking  leave  of  Professor  Langdell  let  us 
inquire  what  message  does  his  life  convey?  Or,  since  he 
devoted  so  large  a  portion  of  his  life  to  students  of  the 
law,  perhaps  it  will  be  better  to  inquire  what  message 
does  his  life  convey  to  them  ?  In  the  first  place  it  demon- 
strates that  self-seeking,  self-advertising,  are  not  essen- 
tial to  success.  Neither  Commercialism  nor  noisy  Stren- 
uosity  had  any  place  in  his  career,  as  student,  lawyer,  or 
teacher.  He  kept  his  eyes  upon  his  work,  upon  the 
Common  Law,  towering  over  those  cheap  idols  like  the 
wise  Minerva,  a  true  goddess,  with  her  spear  in  her  hand 
and  her  shield  at  her  side,  ever  ready  tp  protect  her 
votaries  with  all  her  power.  The  votaries  of  the  Common 
Law  are  those  who  pursue  it  with  loyal  and  unfaltering 
devotion.  Such  was  Professor  Langdell.  Readers  of 
Quentin  Durward  may  remember  the  scene  in  the 
banquet  hall,  filled  with  the  nobles  of  Burgundy  and 
France,  when  Charles  the  Bold  and  Louis  the  Eleventh 
nearly  came  to  blows.  Above  the  din  rose  the  voice  of 
the  French  knight  Dunois,  bidding  defiance  to  the 
Burgundians  and  calling  to  his  friends,  "Courage,  my 
lord  of  Orleans!  And  you,  gentlemen  of  France,  form 
yourselves  round  Dunois  and  do  as  he  does. "  If  Pro- 
fessor Langdell  could  read  this  passage  he  surely  would 
inquire,  What  possible  reason  can  you  suggest  for 
connecting  my  life,  or  anything  in  it,  with  that  exciting 
incident?  My  answer  is  this:  Upon  the  authority  of 
Sir  Walter  Scott,  Dunois  was  the  best  knight  in  Europe. 
Like  a  true  knight  he  stood  up  boldly  for  his  king  when 
the  king  was  in  a  tight  place.  Professor  Langdell  was 
one  of  the  foremost  lawyers  of  this  age.  Sir  Frederick 
Pollock  says,  that  his  genius  for  the  pure  logic  of  the 
Common  Law  was  unique  or  almost  unique  in  our 
time.*6  Professor  Langdell  served  the  Common  Law 
his  sovereign,  with  fidelity  and  courage  for  many  years. 

"99  L.  Q.  R.  355- 
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Professor  Wambaugh  says:  "To  introduce  a  new  system 
of  study  at  the  Harvard  Law  School  in  1870  was  an  act 
of  great  bravery.  ",T  Professor  Ames,  his  successor  in 
the  office  of  Dean  of  the  Harvard  Law  School,  and  one 
of  his  first  pupils,  corroborates  this  testimony.9*  To 
all  students  cf  the  Common  Law,  not  only  in  the  law 
School  at  Cambridge  where  he  presided,  and  where  his 
name  will  shine  forever  in  the  Harvard  constellation, 
but  all  over  the  land,  the  example  of  Professor  LangdelTs 
faithful,  laborious  and  successful  life  conveys  a  message 
as  loud  and  clear  as  the  knightly  command  of  Dunois. 
If  young  gentlemen  really  want  to  know  the  Common 
Law  to  the  bottom  and  not  merely  to  glide  over  its 
surface  they  will  form  themselves  around  that  patient 
but  valiant  spirit  and  do  as  he  did. 

William  Sckofield. 
March,  1907. 

•'10  H.  L.  R.  t. 

••15  Harvard  Graduates  Magasina,  109;  to  H.  L.  R.,  13. 


CONVEYANCING  CONSIDERED  AS  A  PROGRES- 
SIVE SCIENCE. 

The  practical  working  of  the  business  of  land  transfer 
and  lien  upon  agreement  of  sale  or  mortgage— convey- 
ancing— is  based  upon  law  which  has  ever  since  the  first 
settlement  of  Pennsylvania  been  gradually  improving  in 
simplicity  and  justice. as  a  progressive  science.    The  law 
providing  for  the  recording  of  deeds,  and  that  until 
recorded  they  should  only  bind  the  parties  and  their 
representatives,  was  an  immense  step  in  the  direction  of 
certainty  of  ownership  and  security  to  the  purchaser  in 
good  faith.     The  act  of  limitations  of  1785,  with  its 
subsequent  amendments,  was  another  great  improvement, 
the  law  limiting  the  lien  of  decedent's  debts,  still  further 
limited  by  later  enactments,  the  law  preserving  the  lien 
of  mortgages  from  discharge  by  judicial  sale  on  junior 
liens,  the  Price  Act,  simplifying  sales  by  trustees,  the 
abolition  of  the  estate  tail;  all  these  laws  have  tended 
to  make  land  more  valuable  by  making  it  more  salable, 
with  the  title  of  the  purchaser  more  free  from  doubt  and 
with  greater  security  to  the  mortgagee.    When  the  writer 
began  his  legal  studies,  and  for  some  years  afterwards, 
the  only  way  of  examining  land  titles  was  by  making 
briefs  of  title  and  ordering  sets  of  searches  of  the  records 
for  adverse  judgments  and  liens.   If  the  brief  was  deficient, 
or  there  was  any  doubt  about  the  lawful  efficiency  of  any 
of  the  acts  of  transfer  shown  by  the  brief,  the  matter  was 
laid  before  conveyancing  counsel  and  an  opinion  obtained. 
If  the  property  was  valuable,  this  precaution  was  often 
taken  when  the  conveyancer  was  not  in  doubt,  but 
desired  that  the  purchaser  should  feel  more  secure.    To 
the  caution  of  the  old  conveyancers  and  to  the  (doll  and 
learning  of  the  conveyancing  counsel  of  those  days  it  is 
largely  due  that  the  land  titles  in  Philadelphia  are 
generally  good,  and  the  business  community  of  to-day 
owes  a  heavy  debt  of  gratitude  to  the  long  line  of  con- 
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veyancers  and  counsel,  of  whom  the  last  was  the  brilliant 
coterie  composed  of  Horace  Binney,  Eli  K.  Price!  Joseph 
B.  Townsend,  J.  Sergeant  Price,  Henry  Wharton,  Edward 
Olmsted  and  E.  Coppee  Mitchell.  These  improvements 
have  been  followed  by  the  present  system  of  corporate 
title  insurance  which  is  now  so  universally  used  that  the 
old  practice  has  been  completely  abandoned,  and  which  is 
so  well  understood  that  it  is  needless  to  describe  it. 
Thus  the  legal  system  of  land  conveyance  in  this  city  is 
a  progressive  science,  the  constant  tendency  being  to 
increase  the  security  of  the  investor,  while  the  improved 
business  methods  have  greatly  diminished  the  expenses 
of  sales  and  mortgages;  but  as  it  has  not  yet  reached 
perfection,  it  may  be  well  to  consider  some  of  the  pos- 
sibilities of  further  progress. 

A  striking  danger  to  purchasers  and  mortgagees  is  the 
unrecorded  lien,  such  as  the  mechanic's  lien,  and  the  lien 
of  decedent's  debts,  and  the  general  or  unspecified  lien 
of  the  judgment  in  personal  actions,  which,  although 
matter  of  record,  is  not  entered  specifically  on  any  locality 
index. 

As  to  the  mechanic's  lien,  as  it  may  be  entered  at  any 
time  within  six  months  after  the  work  is  done  or  the 
materials  furnished,  the  possibility  of  this  lien  being 
recorded  after  transfer  is  completed  and  the  consideration 
money  fully  paid,  enters  as  an  embarrassment  into  every 
negotiation  for  the  sale  or  mortgage  of  improved  property, 
and  in  view  of  the  large  number  of  mechanics  who  every 
year  buy  homes  for  themselves,  this  law,  supposed  to  be 
for  the  benefit  of  the  working  man,  really  does  him  far 
more  harm  than  good.  It  is  also  bad  because  it  is  neces- 
sarily so  limited  in  its  operation  as  to  bestow  an  unfair 
advantage  on  a  very  small  class  of  persons.  Under  the 
guise  of  legislation,  general  in  form,  it  is  really  class 
legislation  of  the  most  offensive  kind,  and  the  best 
interests  of  the  working  man,  the  purchaser  of  land,  and 
of  the  lender  of  money  on  mortgage,  demand  that  the 
mechanic's  lien  law  should  be  repealed. 

The  lien  of  decedent's  debts,  which,  under  the  last 
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statute  00  the  subject,  expires  two  years  after  the  death 
of  the  decedent,  and  may  be  discharged  earlier  by  an 
order  of  the  Orphans9  Court,  on  petition  showing  that 
the  personal  estate  is  amply  sufficient,  is  in  a  very  differ- 
ent position.  It  would  work  injustice  of  a  very  serious 
kind  if  the  heir  could  defeat  the  creditor  of  his  decedent 
by  selling  and  conveying  the  lands  inherited.  The  lien 
may  possibly  cause  hardship  to  the  innocent,  or  rather 
the  heedless,  purchaser;  it  is  more  likely  to  delay  business 
activities  until  the  hen  has  expired,  or  been  discharged  by 
the  Orphans9  Court  on  petition.  The  German  law,  which 
has  recently  been  adopted  in  England,  places  the  title  of 
the  decedent's  realty  in  his  executor,  or  administrator, 
pending  the  settlement  of  the  estate.  If  the  value  of  the 
land  is  needed  to  pay  debts,  or  if  an  advantageous  offer 
is  made  for  its  purchase,  the  proper  court  can  order  a 
sale,  the  purchase  money  taking  the  hen  of  the  decedent's 
debts  and  standing  in  the  estate  in  place  of  the  land 
conveyed.  In  this  way  the  rights  of  the  purchaser, 
creditor  and  heir  are  all  adequately  protected.  If  the 
land  is  not  sold,  the  court,  on  final  settlement  of  the 
estate,  the  decedent's  debts  and  the  inheritance  taxes 
being  paid,  enters  a  decree  which  identifies  each  successor 
to  the  realty  of  the  decedent,  and  conclusively  finds  the 
estates  and  interests  of  all  persons  succeeding  thereto, 
with  a  list  or  inventory  in  detail  of  the  lands.  Bearing 
in  mind  that  another  very  serious  danger  of  the  purchaser 
is  that  in  this  State  titles  by  descent  are  not  required  by 
law  to  be  recorded,  and  generally  are  not,  it  would  seem 
that  the  above  law  is  worth  careful  consideration. 

As  to  the  lien  of  judgments  in  personal  actions,  a  judg- 
ment entered  on  the  lawful  index  against  "John  Smith*' 
is  a  lien  for  five  years  from  its  rendition  against  the  real 
estate  of  the  defendant.  It  is  also  a  hindrance  and  embar- 
rassment as  to  every  mortgage  and  sale  of  every  piece 
of  ground  in  the  county  owned  by  other  persona 
named  "  John  Smith,"  all  of  whom  have  to  show  dearly 
that  the  lien  does  not  apply  to  their  lands,  the  subject 
of  negotiation.    The  law  on  this  point  works  a  hardship 
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in  closely  populated  districts  far  greater  than  the  benefit 
which  it  bestows  in  the  increased  security  of  the  judgment 
creditor.  It  is  difficult  to  perceive  any  reason  or  principle 
in  favor  of  the  law  that  judgment  is  a  lien  on  real  estate 
from  the  date  of  its  entry,  but  does  not  attach  to  personal 
property  until  k  is  levied  upon  under  execution.  In 
England  the  judgment  binds  realty  and  personalty  alike 
from  the  levy  of  execution.  In  Germany,  Austria  and 
Hungary  the  judgment  is  a  hen  on  each  piece  of  realty 
of  the  defendant  from  the  time  of  its  notation  upon  the 
official  land  register  of  each  property.  This  notation  may 
be  made  at  any  time  after  the  judgment  is  entered  on 
petition  to  the  Land  Court  on  which  a  judicial  order 
directing  the  notation  is  made.  The  legal  effect  of  the 
notation  is  to  enter  a  lien  against  the  particular  lot  of 
ground  in  the  Register,  taking  priority  as  against  other 
liens  according  to  the  date  of  entry.  The  general  rule  as 
to  land  liens  in  Europe  seems  to  be  that  they  must  be 
duly  entered  in  a  judicial  record,  and  thereupon  have 
precedence  according  to  the  date  of  recording.  It  would 
be  in  harmony  with  this  principle  to  adopt  the  English 
rale,  as  above  stated,  with  the  further  amendment  that 
the  Sheriff  should,  on  the  day  of  levy,  file  a  copy  thereof 
in  the  proper  court,  to  be  entered  at  once  on  the  lien  or 
locality  index,  as  a  lien  from  the  date  of  the  entry,  thus 
giving  the  means  of  notice  to  inquiring  investors  of 
money. 

The  above  suggestions  are  in  the  line  of  progress,  as 
strengthening  the  security  of  the  holder  for  value,  but 
it  remains  to  be  considered  whether  the  mere  deed  of  the 
vendor,  even  backed  by  a  good  policy  of  title  insurance 
to  the  purchaser,  is  the  best  possible  security  lawfully 
obtainable.  It  certainly  is  a  vast  improvement  over  the 
old  method  in  simplicity,  safety  and  cheapness,  and, 
indeed,  in  the  present  conditions  of  business,  conveyancing 
under  the  old  system  would  be  practically  impossible. 
Absolute  security  to  the  investor  would  be  an  indefeasible 
title,  and  the  last  extreme  of  cheapness  would  do  away 
with  all  costs  of  transfer.    This  is  hardly  thought  possible 
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as  to  land  transfers,  although  it  has  been  for  yean  attained 

as  to  corporate  bonds  and  stocks.    Millions  of  dollars  are 

paid  daily  to  buy  stocks;  the  buyer  never  gives  a  thought 

as  to  the  possibility  of  failure  of  title  in  the  vendor.    The 

investor  in  10,000  shares  of  Pennsylvania  Railroad  stock, 

worth  $700,000,  gets  a  certificate  from  the  corporation 

that  he  is  the  owner  of  its  stock  to  the  amount  of  his 

purchase,  which  is  practically  indefeasible,  and  on  which 

there  are  no  costs  of  transfer  whatever.    When  he  gets 

his  certificate,  if  he  wishes  to  borrow  money  on  it,  he 

pins  it  as  collateral  to  his  note  and  has  the  note  discounted 

at  bank,  and  the  loan  is  complete  also  without  other  costs 

than  the  interest  or  discount.     It  would  certainly  add 

greatly  to  the  value  of  land  if  its  sale  and  hypothecation 

were  as  cheap,  easy  and  safe  as  that  of  corporate  stocks 

and  securities,  and  the  laws  of  foreign  countries  may  give 

some  hints  for  improvement  along  these  lines,  as  several 

of  them  pass  titles  practically  indefeasible  to  the  purchaser 

and  at  very  cheap  rates.   The  best  known  to  the  American 

student  is  the  Australian  law,  often  called  the  Torrens 

system,  after  its  inventor.    This  law  has  been  adopted  in 

all  the  British  islands  of  the  Southern  Pacific,  as  well  as 

Australia,  and  also  in  many  of  the  Canadian  provinces. 

It  has  also  been  introduced  as  a  voluntary  system  intc 

the  States  of  California,  Oregon,  Illinois,  Massachusetts 

Minnesota  and  Colorado  and  the  Territories  of  Hawaii 

and  the  Philippines.    Under  this  law,  as  generally  framed 

in  this  country,  the  owner  and  possessor  of  land  has  the 

right  to  apply  to  court  for  leave  to  show  his  ownership 

to  be  absolute  and  in  fee  simple,  and  have  it  judicially 

declared  so.    The  court  refers  the  petition  with  its  accom 

panying  surveys  and  muniments  of  title  to  an  examiner 

whose  duty  it  is  to  call  all  known  parties  in  interest  bef on 

him  by  notice  and  to  advertise  for  unknown  claimants 

a  hearing  is  had,  the  title  is  examined;  if  the  title  of  th< 

petitioner  is  found  to  be  good,  as  claimed,  it  is  on  fina 

decree  declared  to  be  absolute  and  indefeasible  in  him 

and  the  legal  effect  of  the  decree  is  to  bar  all  claims  ad  versi 

to  the  petitioner  within  a  very  limited  time  after  thi 
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decree.  Subsequent  conveyance  is  by  transfer  in  whole 
or  part  of  this  decree,  by  certificate  issued  by  the  Recorder 
of  Deeds,  called  purchasers  or  mortgage  certificates,  and 
recorded  in  special  books  in  the  Recorder's  office.  If 
claimants  adverse  to  the  petitioner's  title  appear  after 
their  estates  have  thus  been  taken  from  them,  and  given 
to  the  petitioner,  they  have  the  right  to  be  compensated 
for  their  loss  out  of  a  fund  raised  for  the  purpose  by  a 
tax  on  each  petition,  which  is  called  the  "  assurance 
fund.M  This  law  has  been  much  discussed,  but  has 
not  generally  attracted  confidence.  The  most  notable 
exception  seems  to  be  its  success  and  popularity  in 
Massachusetts,  owing  probably  to  the  respect  which 
is  felt  for,  and  richly  deserved,  by  the  very  able  and 
learned  judges  of  the  Land.  Title  Court  of  that  State. 
The  reason  of  the  failure  of  this  law  seems  to  be  that  the 
costs  of  the  judicial  process  are  considerable,  and  careful 
lawyers  are  by  no  means  sure  that  the  titles  under  it 
are  absolutely  indefeasible.  There  has  been  very  little 
litigation  on  the  constitutionality  of  the  law,  but  its 
provisions  barring  the  holders  of  estates  adverse  to  the 
petitioner,  and  turning  the  claimant  over  to  redress  in 
money,  very  nearly  resembles  the  taking  of  private 
property  away  from  its  owner  for  the  mere  purpose  of 
giving  it  to  the  petitioner,  which,  however  permissible  in 
Canada  and  Australia,  where  there  is  no  constitutional 
prohibition  on  the  point,  seems  to  conflict  with  the 
general  American  legal  principle,  which  prohibits  the 
taking  of  private  property  from  its  owner,  except  for 
public  use.  The  point  has  not  yet  been  raised  or  decided 
in  the  courts,  but  on  principle  the  mere  statement  of  it 
seems  unavoidably  to  suggest  that,  as  the  time  in  which 
the  claimant  is  barred  in  the  proceeding  under  the  Torrens 
law  is  twenty  years  shorter  than  the  time  prescribed  in 
the  general  statute  of  limitation  as  to  lands  not  under  the 
act,  it  is  to  this  extent  a  mere  attempt  at  confiscation  of 
the  estate  of  the  absent  owner  in  favor  of  the  petitioner, 
a  denial  of  "the  equal  protection  of  law"  provided  by 
the  Fourteenth  Amendment  of  the  Constitution  of  the 
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United  States,  and  is  also  in  this  State  within  the  con- 
stitutional prohibition  of  special  legislation. 

The  German  law  on  this  subject  is  drawn  on  very  exact 
lines,  has  been  in  operation  for  a  long  time,  and  has 
gradually  developed  from  a  system  of  transfer  by  the 
spoken  word  of  the  parties  in  the  presence  of  the  magis- 
trate, noted  at  once  by  him  on  the  public  record,  which 
prevailed  in  the  Middle  Ages  and  was  similar  to  the 
English  copyhold  tenure.  It  has  been  adopted  for  the 
entire  German  Empire  by  the  Code  of  1900. 

The  foundation  of  this  system  is  a  public  official  survey 
of  each  judicial  district,  a  set  of  maps  or  plans  showing 
as  matter  of  public  record  each  lot  of  ground  separately 
owned,  numbered  and  referring  to  an  index  which  shows 
the  names  and  addresses  of  the  persons  in  possession  and 
assessed  for  taxation  as  owners  of  the  same.    This  record 
is  called  the  "Cadaster/9  and  is  very  much  like  the 
sets  of  plans    and  indexes  of   Philadelphia,   kept  by 
the   Bureau  of  Surveys,   and  called  the  "Registry  of 
Surveys."    The   next  step  is  to  establish  a  court  of 
which  the  Cadaster  is  a  record  for  the  special  purpose 
of  recording  by  regular  judicial   process  the  title  of 
each  land-owner  in  the  district,  who,  being  registered 
as   such  in   the   Cadaster,  produces  his    title   papers, 
showing  his  ownership  and  all    known  adverse  claims 
and  encumbrances,   proves  his  possession  accordingly 
and  is  thereupon  decreed  to  be  the  owner;  a  certifi- 
cate of  the  decree  is  given  to  him,  and  a  separate  record 
of  title  is  kept  as  to  each  lot  of  ground.    This  recording 
of  the  title  does  not,  however,  have  any  curative  effect 
on  any  flaw  in  it,  does  not  bar  any  adverse  claimant  or 
insure  the  owner,  or  any  claimant  from  loss,  or  create  any 
governmental  liability  to  insure  or  compensate  any  one 
interested.    The  title,  after  being  recorded,  is  the  same 
as  it  was  before,  but  from  the  time  that  the  title  is  recorded 
all  claims  and  liens  of  every  land  adverse  to  the  recorded 
title  and  all  transfers  of  it,  either  by  purchase  or  descent, 
must  be  regularly  entered  by  the  court's  order  in  the 
proper  Record  of  Title,  and  such  unregistered  claims  are 
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absolutely  void,  becoming  valid  only  from  the  tune  of 
registry.  Thus  each  record  of  title  is  a  continuous  judicial 
proceeding,  a  lawsuit  which  is  continued  indefinitely, 
and  in  which  each  claimant,  hen  holder  and  transferee 
must  appear  as  a  party  and  have  his  right  to  the  land 
judicially  determined  and  entered  of  record  as  to  each  lot 
concerned.  The  result  of  the  establishment  of  this  system 
is  that  after  it  has  been  in  operation  for  a  period  longer 
than  the  lawful  time  in  which  suits  may  be  brought,  all 
outstanding  advene  claims  have  either  been  placed  upon 
the  proper  record  or  have  been  barred  by  the  Statutes  of 
Limitation,  and  thus  the  land  titles  become  indefeasible, 
except  as  to  claims  registered  on  the  proper  Record  of 
Title.  In  this  manner  absolute  certainty  of  title  and 
security  to  purchasers,  Ken  creditors  and  heirs  are  finally 
reached  without  the  expense  of  assurance  funds,  without 
insurance  of  title  either  by  the  government  or  by  private 
enterprise,  and  without  danger  of  unjustly  barring  absent 
claimants  or  taking  any  other  revolutionary  steps  of  any 
land. 

This  system  is  noted  for  the  safety  it  gives  to  the  lender 
of  money  on  landed  security  and  the  speed  and  ease 
with  which  money  is  so  raised.  An  inspection  of  the 
record  shows  at  once  on  a  separate  column  of  the  register 
the  exact  state  of  the  title  as  to  liens.  A  petition  for  the 
entry  of  a  mortgage  or  other  lien,  as  agreed,  is  presented 
and  the  decree  granted  by  consent,  the  lien  is  entered  of 
record,  a  certified  copy  of  the  decree  given  to  the  creditor, 
the  money  is  loaned  and  the  transaction  completed,  often 
on  the  same  day  the  loan  is  agreed  to.  The  mortgage  is, 
as  with  us,  accompanied  by  the  bond  of  the  debtor,  but 
the  lien  may  be  entered,  if  desired,  without  such  bond. 
In  this  case  the  land  only  is  liable  for  the  indebtedness, 
and  for  this  reason  the  lien  is  called  a  "ground  debt/9 
These  maybe  drawn  payable  to  order,  like  a  promissory 
note,  in  which  case  the  title  passes  by  endorsement  of 
the  certificate,  but  without  liability  on  the  part  of  the  en- 
dorser;  or  they  may  be  drawn  payable  to  bearer,  in  which 
the  title  passes  by  delivery,  as  if  it  were  a  bank  note. 
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The  certificate  must  state  with  exactness  the  true  amount 
of  the  debt  secured,  its  terms  as  to  interest  and  payment, 
and  the  number  of  the  lot  liened  on  the  Cadaster,  and  the 
Title  Register.  It  also  states  on  one  side  the  assessment 
for  taxation  of  the  land  liened,  with  a  parallel  statement 
of  all  prior  registered  liens,  thus  giving  an  indication  of 
the  margin  of  security  of  the  lender,  or  holder. 

Under  this  system,  which  secures  heirs  and  devisees  as 
well  as  purchasers,  each  claim  or  transfer,  whether  a  mort- 
gage or  other  lien,  a  transfer  on  sale,  or  by  descent  or 
under  a  will,  pays  a  small  tax  on  registry.  Under  the  law 
of  Pennsylvania  the  direct  heir  becomes  the  owner  of  his 
ancestor's  land,  reaping  where  he  has  not  sown  and 
receiving  by  law  the  reward  of  the  industry  of  others, 
absolutely  free  of  all  taxation,  and  the  collateral  inheri- 
tance tax  is  paid  to  the  State  treasury.  In  Europe  all 
successions,  upon  death  or  will,  are  taxed,  and  part  of 
each  succession  tax  on  land  is  paid  for  the  registry  of  the 
title.  In  this  city  the  public  expenses  of  conveyancing  are 
borne  entirely  by  the  sales  and  mortgages,  while  in  Europe 
heirs  and  devisees  bear  a  fair  share  of  this  burden.  The 
result  is  that  under  the  German  system  the  expenses  of 
conveyancing  upon  sale  and  mortgage  are  very  small, 
generally  on  a  rate  proportioned  to  the  consideration,  or 
amount  of  debt  secured,  and  are  in  Germany  and  London 
less  than  one-fourth  of  the  average  cost  here.  The  cost 
of  entering  liens  upon  ground  debt  is  still  less  and  is 
regularly  carried  on  by  banking  companies  formed  for  this 
purpose  exclusively,  somewhat  similar  to  our  building 
and  loan  associations,  who  lend  in  all  amounts,  large  and 
small,  so  that  the  home  of  the  working  man  is  there  a 
quick  asset  on  which  the  small  sums  of  money  needed  on 
the  sudden  calls  of  sickness  or  accident  are  quickly  and 
easily  raised  and  generally  paid  by  instalments  out  of 
wages  as  earned. 

The  land  law  of  Denmark  is  also  suggestive  to  the 
student.  Under  this  system  transfer  on  sale  was  origin- 
ally by  deed  from  vendor  to  purchaser,  as  in  England,  but 
the  parties  joined  in  taking  the  deed  to  the  court  of  the 
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\  in  which  the  lands  lay  and  presented  it  lor  record. 
It  was  then  read  in  open  court  at  three  successive  terms, 
or  sessions,  when,  if  no  objections  to  the  transfer  were 
made,  the  fact  was  noted  and  the  deed  ordered  to  be 
recorded  by  written  decree,  endorsed  on  it  by  the  judge. 
It  was  then  copied  "word  for  word"  by  the  Court  Clerk 
in  record  books  kept  for  that  purpose,  called  "  Protocols 
of  Deeds/9  and  was  then  returned  to  the  purchaser.  This 
process  of  judicial  recording  is  very  old,  dating  back  to 
A.  D.  1550,  and  was  still  the  law  at  the  time  of  the  pro- 
mulgation of  the  Code  of  Christian  V,  A.  D.  1683.  The 
legal  effect  of  this  conveyance  was  to  transfer  the  title 
of  the  grantor  without  any  assurance  to  the  purchaser  as 
to  its  validity.  If  the  vendor  undertook  to  sell  more  land 
or  more  title  than  he  owned,  he  was  liable  in  damages  to 
the  vendee,  extending  to  a  repayment  of  the  purchase* 
money  and  to  very  severe  penalties  in  a  criminal  proceed- 
ing besides.  More  recent  legislation  has  added  to  this 
judicial  system  the  German  cadastral  survey  and  title 
register  index  above  described,  so  that  the  deed  is  now 
returned  to  the  grantee  registered  in  the  Cadastral  Index, 
as  well  as  recorded  in  the  "  Protocol/'  with  the  legal  effect 
that  it  is  absolute  and  indefeasible,  except  as  to  Bens, 
claims  and  estates  registered  prior  in  date  to  the  registry 
of  the  deed.  As  the  Cadaster  and  Register  are  open  to 
inspection,  upon  payment  of  a  small  sum,  by  any  one 
who  can  show  a  proper  business  reason  for  examination, 
reference  thereto  by  the  intending  purchaser  or  mortgagee 
gives  all  the  needful  information  as  to  the  title  to  the  land 
in  question,  and  also  its  location,  area  and  situation  as  to 
adjoining  owners  and  highways.  Under  both  the  German 
and  Danish  systems  it  is  the  duty  of  all  persons  dealing 
for  the  purchase  of  land,  or  negotiating  loans  on  any  kind 
of  landed  security  to  examine  the  public  records.  They 
are  charged  with  notice  of  their  contents,  and  failure  to 
observe  the  same  is  at  the  risk  of  the  person  so  failing. 
Doing  so,  however,  he  is  safe,  for  unregistered  claims  are 
absolutely  void.  The  laws  of  Sweden  and  Norway  on  this 
subject  are  said  to  be  in  a  general  way  similar  to  the 
Danish  system. 
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Another  practical  danger  remains  to  be  noticed.  Pol- 
lowing  the  English  law,  under  which  the  delivery  of  the 
deed  to  the  vendee  by  the  vendor  passed  the  title,  and 
there  being  in  England  generally  no  recording  of  deeds, 
their  possession  was  as  important  an  indication  of  owner- 
ship as  possession  of  the  land  itself,  the  owners  of  land  or 
mortgages  in  this  country  are  still  lawfully  permitted  to 
hold  their  own  title  deeds.  One  result  is  that  the  owner  is 
subject  to  the  possible  inconvenience  and  anxiety  of 
having  them  destroyed  by  fire  or  other  accident,  lost, 
mislaid  or  stolen.  A  much  more  serious  result  is  the 
danger  of  their  being  fraudently  dealt  with,  the  notarial 
seals  and  signatures  of  the  parties  being  easy  for  the 
forger  to  imitate — so  easy,  indeed,  that  there  have  been 
several  striking  and  recent  cases  in  the  courts  of  this  city 
of  conviction  for  forgery  of  deeds,  and  it  may  almost  be 
said  that  cheating  by  negotiating  genuine  mortgages, 
followed  by  forged  assignments,  is  in  our  large  cities  a 
regular  branch  of  criminal  industry. 

From  the  foundation  of  the  colony,  wills  have  been  filed 
in  the  office  of  the  Register  and  certified  copies  are  sold 
to  any  person  who  wants  one,  the  executor's  copy  being 
attached  to  his  letters  testamentary.  No  inconvenience 
has  arisen  from  this,  and  if  deeds  and  mortgages  were 
also  filed  of  record  instead  of  being  copied  at  length  it 
would  cause  a  considerable  saving  of  expense  in  the 
Recorder'soffice,  and  the  difficulties  of  the  cheat  and  forger 
would  be  much  increased.  In  several  countries  this  is 
to  some  extent  the  rule  of  law.  In  Spain  the  mortgage  is 
deposited  with  the  Notary,  the  mortgagee  receiving  a 
certified  copy,  marked  in  some  way  to  note  it  as  the  first 
copy,  or  mortgagee's  copy,  and  some  similar  law  prevails 
in  France  and  Italy. 

Whenever  a  man  dies  in  this  country,  leaving  property 
and  a  will,  there  is  a  good  chance  that  some  disappointed 
relative  contests  the  will  on  the  allegation  that  the  testator 
was  insane.  As  he  is  always  dead  when  the  question  is 
raised,  it  can  only  be  decided  by  the  testimony  of  experts, 
who  generally  have  never  seen  the  person  as  to  whom 
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they  express  the  opinions  which  are  accepted  as  evidence, 
and  who  are  only  too  often  willing  to  swear  to  opinions 
based  on  imagined,  unproved  or  even  disproved  facts. 
The  Spanish  law  meets  this  difficulty  by  permitting  the 
testator  to  take  his  will  to  the  notary,  probate  it  fully 
and  deposit  it  in  a  sealed  envelope  with  that  official. 
If  there  is  the  slightest  doubt  about  the  mental  capacity, 
or  freedom  from  improper  influence  of  the  testator,  these 
questions  must  be  judicially  determined  before  probate  is 
allowed,  but  as  the  testator  is  alive  and  on  the  spot,  such 
questions  are  usually  quickly  and  easily  settled  and  the 
decree  of  probate,  subject  to  the  right  of  appeal  and 
review,  is  conclusive  on  these  points.  If  the  testator 
changes  his  intentions  as  to  his  property,  he  can  with- 
draw his  will  from  judicial  custody  at  any  time  and 
cancel  it.  If  it  is  not  withdrawn,  on  proof  of  his  death 
the  will  is  produced,  the  court  opens  the  succession  and 
appoints  the  proper  legal  representative.  Under  this  law 
judicial  contests  as  to  the  validity  of  wills  are  extremely 
rare,  and  as  there  is  no  sort  of  litigation  in  our  law 
more  wasteful  of  the  court's  time  and  the  client's  money, 
or  more  entangling  to  land  titles  while  they  are  pending; 
it  would  seem  to  be  a  more  civilized  law  than  ours  on 
this  point. 

The  similarity  between  the  old  Danish  system  of  con- 
veyancing and  our  own  is  striking.  Transfer  of  title  in 
both  is  by  the  deed  of  the  vendor.  The  deed  is  taken  to 
the  judge,  which  is  the  acknowledgment;  it  is  read  in 
open  court,  which  strongly  suggests  the  Oyez  and  procla- 
mation of  Sheriffs'  deeds;  the  deeds  are  in  each  country 
recorded  "  word  for  word,"  and  as  to  deeds  of  lands  in  this 
city,  they  are  noted  on  the  registry  in  the  Department  of 
Surveys,  which  closely  resembles  the  best  Danish  and 
German  Cadasters. 

The  acknowledgment  and  recording  "word  for  word,9* 
of  deeds  were  entirely  unknown  to  the  English  law  wljen 
Penn  and  his  followers  settled  on  the  Delaware;  and  it 
seems  probable  that  these  legal  precautions,  well  known 
and  long  established  in  the  Scandinavian  jurisprudence, 
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were  suggested  to  the  English  colonists  of  Pennsylvania, 
by  their  Swedish  neighbors.  The  natural  development 
of  conveyancing  in  Philadelphia  would  be  along  the  lines 
of  evolution  of  the  Danish  system, — namely,  the  establish- 
ment of  a  Registry  of  Land  Titles  by  the  extension  of  the 
present  index  in  the  survey  books,  so  as  to  make  it  a  regis- 
ter,— at  first  for  information  only— of  all  claims  and  liens 
of  record  against  each  lot,  as  well  as  all  transfers  of  the 
ownership,  as  at  present.  These  entries  posted  daily 
from  the  records  would  in  a  short  time  compose  a  Title 
Registry  similar  in  form  to  the  German  and  Danish 
land  records.  The  next  step  would  be  to  make  this  reg- 
istry for  information  a  public  record  importing  verity, 
extending  thereto  the  present  rule  of  the  recording  acts 
which  holds  that  unrecorded  deeds,  ftc,  are  vaHd,  tuffr 
partes,  only:  to  this  extent  following  the  German 
law,  which  gives  to  all  registered  claims  the  legal  effect 
of  judgments  from  the  date  of  registry,  and  holding  all 
claims  that  are  within  the  land  registry  laws  void  until 
registered.  This  would  give  the  entries  on  the  Registry 
the  needed  legal  status,  so  that  they  could  be  safely  re- 
lied on  by  the  investor  of  money,  and  the  system  would 
be  completed  by  the  registry  of  the  estates  of  heirs  and 
devisees,  and  placing  jurisdiction  of  correction  of  errors 
in  the  registry  in  the  proper  Court  on  petition  in  the 
nature  of  a  Bill  in  Equity. 

Under  the  German  and  Danish  systems,  titles  not  being 
transferred  by  the  delivery  of  a  deed,  but  by  a  decree  of 
court  which  executes  the  agreement  of  the  parties,  the 
written  instrument  of  sale  or  mortgage  is  as  short  as 
our  ordinary  assignment  of  railroad  stock.  It  may  be 
interesting  to  those  who  are  accustomed  to  the  absurd 
and  cumbrous  form  of  our  deeds  to  read  a  few  of  the 
European  instruments  of  transfer.  The  following  is  the 
form  used  under  the  Hungarian  law: 

"Agreement  of  purchase  and  sale  made  between  A  B  as  vendor 
and  CDm  purchaser,  cm  the  day  written  below,  on  the  following 

"lit.  A  B  sella  and  effectually  conveys  the  land  situate  No. 

street,  in  Budapest*,  and  inscribed  in  hie  name  in  the  Land  Register 
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of  Bodepesth  Title  No. ,  Cadastral  Number ,  with  all  the 

appurtenances,  free  from  all  encumbrance*,  for  the  turn  agreed  upon 
to  C  D  who  on  hie  part  purchases  and  effectually  takes  possession  of 
the  said  land  and  appurtenances  for  the  sum  of "  (consideration). 

"ad.  The  purchaser  having  paid  the  full  amount  of  the  purchase 
money,  the  vendor  acknowledges  receipt  thereof  and  hereby  consents 
that  the  right  of  ownership  of  the  land  entered  in  his  name  as  above 
may,  without  any  further  negotiation  with  him,  be  transcribed  and 
^incorporated  in  the  said  Land  Register  in  the  name  of  the  purchaser. 

' '  3d.  Ail  fees  and  stamp  duties  connected  with  this  agreement  shall 
be  borne  by . 

"Given  at  Bodepesth  (date).    (Signed)  A  B,  C  D." 

The  following  is  the  official  record  of  the  spoken  con* 
veyance  of  land,  which  has  been  in  use  in  certain  parts  of 
Germany  ever  since  the  Middle  Ages,  and  was  introduced 
into  Prussia  in  187a : 

"Volume  of  Court  Record  No. ,  Pan .  of  (place)  (date) 

There  appeared  this  day  A  B  of ,  and  CD,  of .    There  was  no 

doubt  as  to  their  capacity  to  contract  and  they  were  personally  identi- 
fied by  — - .    The  said  A  B  declared  as  follows:    I  am  the  registered 

owner  of  the  property  situate  at  ,  registered  under  No.  , 

Vol. ,  Page ,  m  the  Land  Register.    As  such  owner,  I  hereby 

consent  to  the  Registration  of  C  D,  of ,  as  owner  of  the  said  prop- 
erty.   The  said  C  D  applied  to  be  registered  as  owner.    The  costs  of 

registration  are  to  be  borne  by  the  said .   The  value  of  the  property 

it  stated  to  be  (sum).    (Signed)  A  B,  C  D." 

The  written  transfer,  which  under  the  last  English 
Statute  for  Registry  of  Land  Titles,  has  replaced  the 
deed  of  the  vendor  as  to  all  sales  of  land  in  the  County 
of  London,  is  as  follows: 

"District  of ,  Parish  of .    No.  of  Title .    I,  John  S.. 

of (merchant),  this day  of ,  ioo~,  in  consideration  of 

£ ,  hereby  transfer  to  James  B ,  of (hatter),  the  land 

comprised  in  the  title  above  referred  to.  Signed,  sealed  and  delivered 
by tnesaid  (vendor)  in  the  presence  of (Signed)  John  S— 

The  instruments  of  mortgage  or  lien  are  equally  brief 
and  void  of  technical  language*  the  written  instrument 
being  nothing  more  than  a  request  for  transfer  or  altera- 
tion of  the  registered  ownership  in  accordance  with  the 
agreement  of  the  registered  owner  and  the  vendee,  so  that 
the  above  forms  axe,  in  effect,  an  agreement,  and  a  bill 
in  equity  praying  the  proper  court  to  decree  specific 
performance  thereof  and  execute  the  decree  by  judicial 
process.    The  presenting  of  the  writing  to  court  files  the 
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trill  in  an  existing  proceeding  in  rem,  and  the  decree  of 
transfer  approves  the  agreement  and  at  the  same  time 
transfers  the  title,  and  registry  of  the  decree  on  the  proper 
index  places  it  conclusively  upon  a  public  record,  of  which 
all  persons  interested  are  lawfully  bound  to  take  notice. 

It  must  be  admitted  that  this  system  is  superior  to 
the  laws  of  conveyancing  which  prevail  in  the  various 
States  of  the  Union,  and  that  it  is  becoming  acknowledged 
to  be  superior  generally  is  shown  by  its  adoption  in  various 
countries,  replacing  older  systems.  As  above  described, 
it  has  been  engrafted  on  the  law  of  Denmark,  Norway 
and  Sweden;  it  is  now  the  law  of  the  entire  German 
Empire,  Austria  and  Hungary,  replacing  the  notarial 
system  of  the  French  law  in  Wurtemberg  and  the  Rhine 
provinces  in  Germany,  and  the  local  customs  of  Tyrol, 
Carinthia  and  Dalmatia  in  Austria;  it  has  been  adopted  in 
Russia;  Japan  has  given  up  her  feudal  system  of  land  law 
and  taken  it  instead;  it  has  been  introduced  into  the 
English  law,  being  now  compulsory  in  the  city  of  London, 
and  its  adoption  in  Prance  is  being  seriously  considered. 

The  method  of  conveyancing  which  prevails  here, 
apart  from  our  custom  of  title  insurance,  is  curiously 
like  the  Chinese.  There,  as  here,  land  is  conveyed  by 
writing,  sealed  and  delivered  by  the  vendor.  The 
principal  difference  is  that  the  Chinese  law,  which  is 
2000  years  old,  largely  treats  the  family,  rather  than  the 
individual,  as  the  legal  unit,  and  accordingly  land  was 
at  one  time  owned  by  the  family,  and  not  solely  by  the 
occupant.  This  ancient  rule  has  been  modified,  but  it  is 
still  necessary  to  recite  in  the  deed  that  the  vendor, 
needing  money,  offered  to  sell  his  land  to  the  various 
members  of  his  family,  but  that  they  all  declined  to  buy 
it,  whereupon  he  offered  it  to  the  vendee,  who  agreed  to 
purchase  the  same.  This  may  seem  absurd,  but  it  is  not 
more  so  than  the  habendum  of  our  own  form.  The  deed 
is  taken  by  the  parties  to  the  court  of  the  village,  or  town 
magistrate,  and  they  are  duly  identified  and  acknowledge 
execution  of  the  instrument  before  him;  this  is  duly 
certified  in  writing  on  the  deed  by  the  magistrate,  and  it 
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is  then  sent  to  the  office  of  the  district  or  provincial 
magistrate,  where  it  is  registered  in  a  special  public  record. 
This  registry  is  also  certified  oti  the  instrument,  so  that 
the  vendee  of  land  in  China  receives  as  his  muniment  of 
title  the  written  and  sealed  act  of  the  vendor,  with 
official  acknowledgment  and  registry,  duly  certified  on 
the  deed  itself.  These  certificates  are  always  written 
and  sealed  in  red  ink,  and  the  instruments  are  therefore 
called  "Red  Deeds/9  and  the  Chinese  red  deed  has  the 
same  lawful  validity  as  our  acknowledged  and  recorded 
conveyance.  Deeds  not  certified  are  in  China  called 
"White  Deeds,9'  and  these  not  being  registered  are  not 
valid  as  against  third  parties  or  registered  claims. 

Legislation  in  America  is  carried  on  without  sufficient 
reference  to  the  works  of  the  very  learned  and  accom- 
plished jurists  of  other  ages  and  countries.  The  problems 
of  civilised  progress  which  confront  the  American  lawyer 
have  nearly  all  been  met  and  solved  by  the  other  na- 
tions of  the  world  which  are  equally  civilized:  and  refer- 
ence to  their  works  on  law  and  legislative  enactments 
would  be  a  great  assistance  to  the  student  of  history, 
of  social  life,  of  law,  and  of  progressive  legislation. 
Unfortunately  these  works,  some  of  them  very  cele- 
brated, have  not  generally  been  translated  into  English: 
and  the  researches  of  the  student  are  therefore,  at 
present,  necessarily  limited.  It  is  probably  for  this 
reason  that  with  all  the  progress  that  has  been  made 
and  the  good  work  that  has  been  done,  Conveyancing 
in  the  United  States  is  still  conducted  on  a  plan  which 
has  been  or  is  being  abandoned  in  every  civilised  country 
and  is  followed  only  by  the  nation  most  conspicuously 
sunk  in  narrow  and  decadent  conservatism. 

Charlbs  Wbthbrill. 
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As  Marebp  bt  Decisions  Sblbctbd  prom  thb  Advancb 

Rrports. 

BANKRUPTCY. 

An  important  decision  appears  in  Powell  v.  LeaviU, 
150  Fed.  89,  where  the  United  States  Circuit  Court  of 
Appeals  of  the  First  Circuit  decides  that 
where  a  claim  secured  by  a  mortgage  on  a 
bankrupt's  stock  in  trade  was  attacked  by  the  trustee 
as  a  preference,  whereupon  the  creditor  sued  in  a  state 
court  to  establish  the  validity  of  the  mortgage,  in  which 
action  the  mortgage  was  held  to  be  invalid  as  a  prefer- 
ence, the  creditor's  claim  was  thereby  "liquidated  by 
litigation,"  and  provable  as  an  unsecured  claim  within 
60  days  after  the  rendition  of  the  judgment  in  the  state 
court,  as  provided  by  the  Bankruptcy  Act  of  1898. 
It  is  further  held  that  the  section  with  respect  to  the  time 
within  which  claims  must  be  proved  should  be  construed 
to  mean  that  if  a  final  judgment  be  entered  within  thirty 
days  before  the  expiration  of  a  year  after  the  adjudication 
or  at  any  time  thereafter  the  claim  may  be  proved  within 
sixty  days  after  the  rendition  of  the  judgment.  Compare 
In  re  Kemper,  142  Fed.  210. 


In  Smith  v.  Mottley,  150  Fed.  266,  the  United  States 

Circuit  Court  of  Appeals  of  the  Sixth  Circuit  decides 

that  whether  a  claimant  is  entitled  to  priority 

D£t»:  l«w   of  payment  from  a  fund  which  passes  into 

m  °*      the  hands  of  a  bankrupt's  trustee  on  the 

ground  that  the  claimant's  money  was  held  in  trust  by 

the  bankrupt  and  passed  into  such  fund  is  not  a  question 

to  be  determined  by  the  priorities  allowed  under  the 

insolvency  laws  of  the  state,  which  are  superseded  by 

the  bankruptcy  act. 
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CRIMINAL  LAW  (Cootmuwi). 

conflict  of  evidence  as  to  whether  the  car  was  being 
driven  by  the  appellant  or  by  a  lady  seated  by  his  side 
in  the  car.  The  quarter  sessions,  without  deciding 
whether  the  appellant  was  himself  driving  the  car,  dis- 
missed the  appeal,  finding  as  facts  that  if  the  lady  was 
driving  she  was  doing  so  with  the  consent  and  approval 
of  the  appellant,  who  must  have  known  that  the  speed 
was  dangerous,  and  who,  being  in  control  of  the  car, 
could,  and  ought  to,  have  prevented  it.  On  these  facts 
the  King's  Bench  Division  decides  that  there  was  evi- 
dence on  which  the  appellant  could  be  convicted  of 
aiding  and  abetting  the  commission  of  the  offence.  Com- 
pare Reg.  v.  Coney,  8  Q.  B.  D.  534. 

The  Supreme  Court  of  Minnesota  holds  in  State  v. 
Callahan,  no  N.  W.  342,  that  when  the  spectators  at 
a  criminal  trial  of  lascivious  or  immoral 
character  are  so  obtrusive  as  to  embarrass 
a  witness  during  the  examination,  and  it 
becomes  apparent  to  the  trial  court  that  the  due  ad- 
ministration of  justice  is  being  impeded,  the  court  may 
temporarily  dear  the  court  room  of  all  persons  except 
court  officers,  counsel,  and  witnesses,  and  the  defendant, 
without  infringing  upon  defendant's  right  to  a  public 
trial.  Although  the  record  does  not  expressly  show  a 
withdrawal  or  limitation  of  the  order,  it  will  be  inferred 
that  it  was  made  for  a  temporary  purpose  only,  and  that 
it  was  not  enforced  after  the  reason  calling  it  into  exist- 
ence ceased  to  exist.  Compare  Seaboard  Air  Line  Rail- 
way v.  Scarborough,  42  S.  W.  706,  referred  to  infra. 


DUE  PROCESS  OP  LAW. 

It  is  decided  by  the  Supreme  Court  of  the  United 
States  in  Cleveland  Electric  Railway  Company  v.  City 
*r**iuH.  of  Cleveland  &c,  27  S.  C.  R.  202,  that  the 
wmf  pretty  jfgft  fa  fake  possession  of  the  property  of  a 
street  railway  company  remaining  in  the  streets  at  the 
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expiration  of  its  franchise  cannot,  consistently  with  due 
process  of  the  law,  be  conferred  by  municipal  ordinance 
upon  another  street  railway  company. 


EQUITABLE  DEFENSES. 

In  State  ex  rel.  American  Freehold  Land  Mortgage  Co. 
of  London,  Limited,  v.  Tanner  et  aL,  Councilmen,  et  al. 
88Pac.  321,  the  Supreme  Court  of  Washington 
decides  that  the  fact  that  a  city's  right  to 
affirmatively  attack  judgments  obtained 
against  it  by  collusion  was  barred  by  the  statute  of 
limitations  did  not  prevent  it  from  impeaching  the 
judgments  in  defense  of  an  action  founded  upon  them, 
since  equitable  defenses  are  barred  by  neither  the  statute 
of  limitations  nor  laches.  See  in  this  connection  Hart  v. 
Church,  126  Cal.  479. 


INJUNCTION. 

The  Supreme  Court  of  Texas  decides  in  Lytic  et  al.  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  et  al.,  99  S.  W.  396,  that 

a  carrier  which  has  determined  to  sell  tickets 
taniN       at  a  reduced  rate  for  a  particular  occasion, 

good  for  a  return  trip,  but  not  transferable, 
and  which  has  so  advised  the  public,  and  which  has 
placed  such  tickets  on  sale,  is  entitle4  to  an  injunctioti 
restraining  any  dealing  in  the  return  tickets,  but  it  is 
not  entitled  to  an  injunction  enjoining  a  dealing  in  such 
tickets  as  may  thereafter  be  issued  as  occasion  may 
arise.  With  this  case  compare  Schvbach  v.  McDonald, 
179  Mo.  163,  65  L.  R.  A.  136. 


INSURANCE. 

The  Supreme  Court  of  Iowa  decides  in  Arispe  Mer- 
cantile Co.  v.  Capital  Ins.  Co.,  no  N.  W.  593,  that  where 
the  recording  agent  of  an  insurance  company, 
who,  as  such  agent,  issued  a  fixe  policy,  was 
one  of  the  incorporators  of  insured,  and  at  the  date  of 
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INSURANCE  (Continued). 

the  policy  was  a  member  of  its  governing  body,  and  did 
not  advise  the  insurer  of  these  facts  or  obtain  its  consent 
to  insure  the  property,  and  it  had  no  notice  of  the  facts, 
the  policy  is  void,  under  the  principle  that  one  cannot 
as  agent  transact  business  for  his  own  benefit,  though 
the  agent  acts  in  good  faith,  and  the  contract  is  fair  and 
equitable.  Compare  Central  Ins.  Co.  v.  National  Ins. 
Co.  14  N.  Y.  85. 


In  Home  Insurance  Company  of  New  York  v.  Victoria- 
Montreal  Fire  Insurance  Company  (1907)  A.  C. 
•*pgMjj™ri«i-  59,  it  appeared  that  in  a  contract  of  re- 
**  insurance  which  was  engrafted  on  an  ordi- 
nary printed  form  of  fire  insurance  policy,  and  incor- 
porated all  its  terms,  there  was  a  clause  which  purported 
to  prohibit  an  action  thereon  unless  commenced  within 
twelve  months  next  after  the  fire.  Under  these  facts 
the  Privy  Council  decides  that  having  regard  to  the  true 
construction  of  the  contract,  which  carelessly  purported 
to  include  many  conditions  inapplicable  to  re-insurance, 
the  above  clause  must  also  be  regarded  as  inapplicable. 
Such  a  clause  is  reasonable  in  the  original  policy  where 
the  assured  can  sue  immediately  on  incurring  loss;  it 
cannot  apply  where  the  insured  is  unable  to  sue  until 
the  direct  loss  is  ascertained  between  parties  over  whom 
he  has  no  control.  Compare  Provincial  Insurance  Com- 
pany v.  Aetna  Insurance  Company,  16  U.  C.  R.  135. 


In  Lenagk  et  al.  v  Commercial  Union  Assur.  Co.,  no 
N.  W.  740,  the  Supreme  Court  of  Nebraska  holds  that 
■■•■rah!*  husband  and  wife  have  each  and  both  a  pe- 
laureit  cuniary  and  insurable  interest  in  all  articles 

comprised  in  the  furniture  of  their  household,  or  which 
are  necessary  or  convenient  and  actually  in  use  in  the 
maintenance  of  their  domestic  relation,  regardless  of 
whose  money  paid  for  them,  or  by  what  means  or  from 
what  sources  they  were  obtained. 
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LANDLORD  AND  TENANT. 

In  Mitchell  v.  Brady  et  al.t  99  S.  W.  266,  the  Court 
of  Appeals  of  Kentucky  decides  that  where  an  iron  water 
umimiu  if  pipe  constructed  on  the  side  of  a  building 
PiWI,MS  which  abutted  upon  the  sidewalk  Mis  by 
reason  of  the  fastenings  of  the  pipe  getting  out  of  repair 
and  pulling  out  of  the  wall,  the  owner  of  the  building  is 
liable  for  the  death  of  a  person  struck  by  the  pipe  while 
rightfully  on  the  walk,  though  the  building  is  leased 
to  another  and  the  tenant  had  obligated  himself  to  keep 
the  property  in  repair.  It  is  held,  however,  that  the 
tenant  also  is  liable.  Compare  Murray  v.  McShane, 
36  Am.  Rep.  367. 


MORTGAGES. 

The  United  States  District  Court,  S.  D.  New  York, 
decides  In  re  Banner,  149  Fed.  936,  that  a  provision  in 

a  mortgage,  following  the  usual  one  giving 
M«rtg»c*e      the  mortgagee  a  right  to  a  receiver  of  rents 

and  profits  in  case  of  default,  that  "the  said 
rents  and  profits  are  hereby,  in  the  event  of  any  default 
or  defaults  in  the  payment  of  said  principal  or  interest, 
assigned  to  the  holder  of  this  mortgage, "  operates  merely 
as  a  pledge  of  the  rents,  to  which  the  pledgee  does  not 
become  entitled  until  he  asserts  his  right  in  some  legal 
form,  as  by  an  application  for  a  receiver  and  a  demand 
by  such  receiver.  See  Frank  v.  New  York  etc.  Railroad 
Co.,  122  N.  Y.  221. 


NUISANCE. 

The  Supreme  Court  of  Iowa  decides  in  Spiker  et  al. 
v.  Eikenberry,  no  N.  W.  457,  that  where  persons  played 
isiaactiMx  baU  on  an  uninclosed  lot  without  the  au- 
ar~»d»  thority  or  consent  of  defendant,  the  owner 
thereof,  an  injunction  would  not  lie  restraining  him  from 
permitting  the  use  of  his  lot  for  the  playing  of  ball,  as 
the  result  of  which  the  ball  would  probably  be  batted 
upon  the  premises  of  neighboring  residents.  Compare 
Seastream  v.  New  Jersey  Exhibition  Company,  58  Atl. 

53«- 
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NUISANCE  (ContinoBd). 

In  Brawn  et  al.  v.  Town  of  CarrolUon  et  al.,  99  S.  W.  37, 
the  Kansas  City  Court  of  Appeals  decides  that  where 
wooden  awnings  over  a  city  sidewalk  did  not 
constitute  a  public  nuisance  per  se9  whether 
they  were  so  constructed  and  maintained  as  to  interfere 
with  the  public  use  of  the  street,  or  whether  they  had 
become  a  menace  to  the  public  safety,  was  a  question 
of  law  for  the  courts;  the  city  having  no  authority  to 
declare  the  same  a  nuisance  and  require  the  summary 
abatement  thereof. 


PARENT  AND  CHILD. 

The  Supreme  Court  of  Mississippi  decides  in  Fortin- 
berry  v.  Holmes,  42  Southern  799,  that  where  a  mother 
left  her  child  with  a  person  who  was  to  sup- 
port, educate,  care  for,  and  treat  it  as  his 
own  child,  such  person  stood  in  loco  parentis,  and  hence 
could  not  be  sued  by  the  child  for  a  whipping  inflicted 
on  it,  even  though  the  mother  stated,  when 'she  gave 
the  child,  that  it  was  not  to  be  whipped. 


PARTITION. 

In  Kinkead  v.  Maxwell  et  al.f  88  Pacific,  523,  the 
Supreme  Court  of  Kansas  holding  that,  as  a  general 
rule,  every  adult  owner  of  an  undivided  fee- 
simple  estate  in  real  property  is  entitled  to 
partition,  as  a  matter  of  right,  decides  further  that  in 
such  a  case,  the  fact  that  the  co-tenant  holds  an  estate 
for  life  only  in  the  property  will  not  defeat  the  action. 
Compare  Johnson  v.  Brown,  86  Pac.  503. 


POLICE  POWER. 

The  Supreme  Court  of  Colorado  holds  in  City  and 
County  of  Denver  v.  Frueauff,  88  Pac.,  389,  that  a  city 
,  «,  ordinance  forbidding  any  gift  enterprise,  de- 
fined to  include  the  giving  of  any  trading 
stamp  or  other  device  which  shall  entitle  the  purchaser 
of  property  to  receive  from  any  person  or  corporation 
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other  than  the  vendor  any  property  other  than  that 

actually  sold,  is  not  justifiable  as  an  exercise  of  the  police 

power.    Compare  State  v.  Dalton,  22  R.  I.  77,  48  L.  R.  A., 

775. 


PRINCIPAL  AND  SURETY 

The  Supreme  Court  of  Kansas  holds  in  Diehl  v.  Davis 
et  al.%  88  Pac.  532,  that  if,  as  surety  for  her  husband,  a 
wife  sign  his  note  and  secure  it  by  a  mortgage 
of  her  real  estate,  an  agreement  extending 
the  time  for  the  payment  of  the  note,  which  discharges 
her  personal  liability,  will  discharge  the  mortgage  se- 
curity also.  Compare  Wheatley  v.  Bastow  7  D.  M.  &  G. 
261. 

The  Court  of  Appeals  of  Kentucky  decides  in  Planters' 
SUxte  Bank  v.  Schlamp  et  a/.,  99  S.  W.  216  that  where 
a  bank  accepted  a  note  signed  by  a  principal 
and  two  sureties,  without  knowing  to  whom 
the  proceeds  were  to  be  paid,  but  knowing  that  they 
were  wanted  for  a  particular  purpose,  and  that  purpose 
was  not  the  payment  of  a  debt  due  the  bank,  and  it 
retained  the  proceeds  of  the  note  assuring  the  principal 
maker  that  it  would  be  paid  out  on  his  check,  but  it 
afterwards  appropriated  a  part  of  the  proceeds  to  a 
payment  of  the  debt  due  it,  the  sureties  were  released 
to  the  extent  of  such  appropriation. 


RAILROADS. 

In  Attorney-General  v.  Mersey  Railway  Co.,  L.  R. 
(1907),  Ch.  D.  81,  it  appeared  that  a  railway  company 
owned  a  railway  which  ran  from  Liverpool 
to  Birkenhead.  For  the  convenience  of  pas- 
sengers and  intending  passengers  by  the  rail- 
way the  company  provided  a  service  of  motor  omnibuses 
running  between  their  Central  Station  at  Birkenhead 
and  the  residential  part  of  the  town.  They  ran  these 
omnibuses  exclusively  to  and  from  the  station  in  con* 
si 
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nection  with  their  train  service,  but  they  picked  up 
passengers  on  the  way  and  carried  them  for  any  distance 
they  pleased  on  the  line  of  route,  and  charged  separate 
fares  for  journeys  between  intermediate  stopping  places. 
The  company  had  no  express  power  under  their  special 
Acts  to  run  omnibuses.  In  an  action  by  the  Attorney- 
General  at  the  relation  of  the  corporation  of  Birkenhead, 
Warrington  J.  granted  an  injunction  restraining  the  rail- 
way company  from  carrying  on  the  business  of  omnibus 
proprietors  in  Birkenhead.  Under  these  facts  the  English 
Court  of  Appeals  with  one  judge  dissenting  decides  tha* 
the  omnibus  business  as  carried  on  by  the  Company  was 
not  incidental  to  the  undertaking  of  the  railway  and  was 
ultra  vires;  but,  the  defendants  undertaking  (i)  to  run 
their  omnibuses  exclusively  to  or  from  a  railway  station 
on  their  line  and  in  connection  with  their  trains,  and  not 
to  hold  themselves  out  as  carrying  on  a  general  omnibus 
business,  (2)  not  to  charge  separate  fares  for  intermediate 
journeys,  and  (3)  as  for  as  practicable  to  confine  their 
omnibus  service  to  or  from  a  station  on  their  line,  the 
Court  discharged  the  injunction.  The  case  is  very  care- 
fully considered  and  the  importance  of  the  decision  is 
obvious.  Compare  London  County  Council  v.  Attorney- 
General  (1902)  A.  C.  165. 


SPECIFIC  PERFORMANCE. 

In  Chehak  et  al.  v.  Battles  et  alt  no  N.  W.,  330,  the 
Supreme  Court  of  Iowa  holds  that  an  instrument  where- 
by, in  consideration  of  the  surrender  to  them 
of  a  child,  parties  accept  the  duties  of  parents 
to  the  child,  and  agree  that  it  shall  have  all  the  rights 
of  inheritance  by  law,  may  be  specifically  enforced  as 
a  contract  as  to  the  right  of  the  child  to  receive  a  share 
of  the  estate,  though  it  is  invalid  as  an  instrument  of 
adoption  because  not  acknowledged  and  recorded  as 
required  by  the  laws  in  force  at  the  time  of  its  execution. 
Compare  Wright  v.  Wright,  58  N.  W.  54,  L.  R.  A.  196. 
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SUBROGATION. 

The  Court  of  Chancery  of  New  Jersey  decides  in  Union 
Stone  Co.  et  al.  v.  Board  of  Chosen  Freeholders  of  Hudson 
County  et  al.,  65  Atl.  466,  that  where  a  con- 
tractor for  the  erection  of  a  building  for  a 
county  defaulted  and  his  sureties  completed  the  per- 
formance of  the  contract,  they  were  entitled  to  subro- 
gation to  the  rights  of  the  owner  against  the  contractor 
and  against  persons  claiming  liens  for  materials  fur- 
nished to  the  original  contractor,  to  the  extent  necessary 
to  reimburse  them  for  their  necessary  outlay,  but  no 
further.  Compare  Prairie  State  Nat.  Bank  v.  U.  5.  164 
U.  S.  227. 


TAXATION. 

In  People  of  the  State  of  New  York,  ex  reV.  Albert  J. 
Hatch,  Ptff.  in  Err.t  v.  Edward  Rear  don,  27  S.  C.  R. 
stock  l88»  ^e  Supreme  Court  of  the  United  States 

Tr-^T..  upholds  the  validity  of  the  New  York  stock 
transfer  tax  law  of  1905,  holding  it  valid  even  as  applied 
to  shares  of  foreign  corporations  owned  by  nonresidents 
and  though  the  tax  is  based  on  the  face  value  of  the 
shares.  Furthermore  it  is  decided  that  it  is  not  an  arbi- 
trary discrimination  in  favor  of  sales  of  other  kinds  of 
personal  property,  such  as  corporate  bonds.  Compare 
Foppiano  v.  Speed,  199  U.  S.  501. 

In  Hill  v.  Williams,  65  Atl.  413,  the  Court  of  Appeals 
of  Maryland  holds  that  a  private  alleyway  is  subject 
Mr**  to  taxation,  and  further  decides  that  where 

*"■**■*  one  conveys  lots  describing  them  as  bounded 
on  one  side  by  an  alley  of  a  certain  width  to  be  left  open 
for  use  in  common,  the  alley,  which  is  but  a  private  way, 
is  properly  assessed  to  the  grantor  in  whom  the  fee- 
simple  title  remains,  it  being  no  part  of  the  duty  of  the 
assessor  or  the  appeal  tax  court  to  separately  value  the 
interests  in  the  alley  of  the  grantor  and  grantee.  Such 
private  alleyway,  it  is  said,  may  be  sold  for  non-payment 
of  taxes  thereon  though  the  easement  of  passage  there- 
over given  an  adjoining  owner  be  thereby  destroyed. 
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TRIAL. 

In  Seaboard  Air  Line  Ry.  v.  Scarborough,  42  Southern 
706,  the  Supreme  Court  of  Florida,  Division  A.,  decides 
Bzei»»*«  that  parties  to  a  cause,  who  are  also  witnesses 
•iwitMMM  therein,  should  not  be  excluded  from  the 
courtroom  during  the  trial  of  such  cause,  since  it  is  their 
right  to  be  present  and  to  aid  in  or  observe  the  progress 
of  the  trial.  The  only  person,  however,  who  would  be 
in  a  position  to  complain  of  this  action,  would  be  the 
party  to  the  cause  so  excluded,  and  no  error  is  com- 
mitted by  the  trial  court  in  refusing  to  order  the  party 
so  excluded  to  come  into  the  courtroom,  at  the  instance 
of  the  opposing  party,  for  the  purpose  of  identification 
by  a  witness. 


WATER  AND  WATER  COURSE. 

In  McCarter  Atty.  Gen.  v.  Hudson  County  Water  Co., 
65  Atl.  489,  the  Court  of  Errors  and  Appeals  of  New 
Jersey  decides  that  an  act  of  the  legislature 
whereby  it  is  made  unlawful  for  any  persons 
or  corporation  to  transport  through  pipes,  conduits,  etc., 
the  waters  of  any  fresh-water  lake,  pond  or  stream  of 
the  state  into  any  other  state,  is  constitutional.  Com- 
pare State  v.  Indiana  &c.  Co.,  120  Ind.  575,  6  L.  R.  A. 
579. 


WRIT  OF  ERROR. 

The  United  States  Court  of  Appeals  of  the  Third 
Circuit  decides  in  CassaU  et  al.  v.  Mitchell  Coal  &  Coke 
DiMwry:  C°>  2S°  ^ed.  32,  that  where,  in  an  action 
Ftaai  dmmm  against  a  railroad  company  alone  for  alleged 
violation  of  the  interstate  commerce  act,  plaintiff  ap- 
plied for  and  obtained  an  order  entered  against  certain 
of  the  railroad  officers  and  employes,  requiring  product- 
ion before  and  at  the  trial  of  books  and  papers  alleged 
to  contain  information  relative  to  the  granting  of  rebates, 
such  proceeding  was  collateral  to  the  main  action,  and 
the  order,  in  so  far  as  it  required  production  before  the 
trial,  constituted  a  "final  decision/'  and  was  reviewable 
on  a  writ  of  error. 
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BOOK  REVIEWS. 


The  Pqwbr  to  Regulate  Corporations  and  Commerce 
By  Prank  Hendrick,  of  the  New  York  Bar.  New  York 
&  London:    G.  P.  Putnam's  Sons.    1906.    Pp.  borii,  516. 

The  subject  of  this  book  is  one  that  wins  immediate  at- 
tention. The  regulation  of  corporations  and  commerce  in- 
cludes so  many  of  the  political  and  legal  problems  of  the 
present  time  that  a  book  purporting  to  deal  with  these  prob- 
lems comes  with  the  presumption  of  timeliness  in  its  favor. 
It  is  particularly  disappointing  therefore  to  find  the  treat- 
ment of  the  subject  far  from  satisfactory. 

Apart  from  the  fact  that  the  author  is  frequently  obscure, 
and  that  consequently  special  attention  is  necessary  to  ar- 
rive at  his  meaning,  the  book  seems  to  have  been  written 
for  the  purpose  rather  of  exploiting  a  theory  of  the  way  in 
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which  the  institutions  of  the  country  might  be  worked  in 
dealing  with  corporations  and  commerce,  than  of  deriving 
from  adjudged  cases  the  limitations  and  consequently  the 
extent  of  the  powers  of  the  National  and  State  government 
respectively.  In  consequence  of  this  apparent  attitude  of 
the  author,  decisions,  though  extensively  cited  and  quoted, 
are  used  apparently  with  an  avowed  purpose  of  supporting 
a  contention,  rather  than  of  illustrating  the  principle  they 
professedly  establish. 

The  author  is  imbued  with  the  idea  that  there  is  a  common 
law  of  the  United  States  and  that  this  common  law  if  properly 
relied  on  and  utilized  by  the  Federal  Courts  is  adequate  to 
meet  the  public  demands  with  respect  to  corporate  and 
commercial  matters.  This  body  of  the  common  law  is  some- 
thing much  more  extensive  than  the  principle  of  the  so- 
called  general  commercial  law  established  in  Swift  v.  Tyson, 
though  the  author  derives  much  comfort  from  the  line  of 
cases  following  that  decision.  This  common  law  of  the  United 
States  and  the  right  on  the  part  of  the  various  departments 
of  the  Federal  Government  to  recognize  it  "  could  not  be 
more  plainly  expressed  than  it  is  in  the  fact  of  national 
existence  and  the  assertion  thereof."  "The  common  law 
of  the  United  States  is  of  such  nature  that  the  powers  to 
enact  it  cannot  be  expressly  conferred.  It  is  itself  the  basis 
of  all  implications."  (p.  247).  Though  this  doctrine  is 
clearly  opposed  to  the  generally  accepted  views  of  constitu- 
tional lawyers  and  to  adjudged  cases,  the  author  makes  it 
practically  the  basis  of  his  entire  work.  It  is  regrettable  to 
see  a  treatise  evidencing  such  manifest  ability  so  open  to  the 
charge  of  unprofitable  theorizing.  The  book  does  not  profess 
to  be  adapted  to  the  immediate  problems  of  the  practicing 
attorney,  but  even  as  a  philosophical  discussion  of  legal 
tendency  in  the  field  it  covers,  we  regard  it  as  failing  to  attain 
that  correctness  of  perspective  and  that  clearness  of  view 
which  alone  render  such  a  book  valuable. 

Undoubtedly  the  author  has  exaggerated  national  power 
beyond  its  established  bounds,  and  has  unduly  minimized 
State  power.  Whether  a  wise  policy  would  result  in  a  different 
distribution  of  power  in  these  two  agencies  of  government 
night  possibly  be  considered  an  open  question,  but  that  the 
distribution  at  present  existing  under  the  law  is  that  outlined 
in  this  book  cannot  be  accepted  by  anyone  familar  with  the 
principles  of  constitutional  interpretation. 

The  author's  discussion  of  the  federal  power  under  the 
commerce  clause  is  open  to  less  criticism  and  is  in  the  main 
satisfactory,   and  his  discussion  of  the  common   law  with 
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respect  to  corporations  is  valuable  and  suggestive.  His  his- 
torical introduction  is  also  worthy  of  special  study.  In  it 
the  effort  is  made  to  establish  the  principles  under  which 
political  power  is  established  and  entrusted  to  governmental 
agents,  and  to  show  the  natural  unit  of  such  power.  While 
we  may  disagree  with  the  conclusions  drawn  from  the  facts 
by  the  author,  this  chapter  well  repays  such  study  as  may 
be  given  it. 

The  whole  subject  receives  a  treatment  that  *«y»Wts  no 
mean  ability  on  the  part  of  the  author.  We  cannot  but 
regard  it  as  unfortunate  however  that  this  ability  has  been 
expended  in  an  effort  to  support  what  under  the  present 
decisions  we  cannot  but  regard  as  an  untenable  hypothesis. 
Furthermore  we  cannot  discover  in  those  decisions  a  real 
tendency  in  the  direction  suggested  by  this  work.  Were  it 
otherwise,  we  should  be  inclined  to  praise  the  author's  work. 
Until,  however,  a  redistribution  of  National  and  State  power 
has  been  made,  the  book  must  impress  the  reader  as  some- 
what quixotic. 

The  Federal  Power  Over  Carriers  amd  Corporations. 
By  B.  Parmblbb  Prbhticb.  New  York:  The  Ifacmillan 
Company.    1907.    Pp.  xl,  944. 

It  is  instructive  to  take  up  Mr.  Prentice's  treatment  of 
this  subject  immediately  after  reading  Mr.  Hendrick's  more 
ambitious  work.  The  point  of  view,  though  apparently  that 
of  a  partisan,  is  essentially  different.  A  strong  argument  is 
made  against  the  extension  of  Federal  legislation  in  respect 
to  commerce,  and  this  argument  is,  in  the  main,  fortified  by 
citations  of  adjudged  cases  carefully  selected. 

The  author  deprecates  the  modern  tendency  to  regard 
present-day  problems  as  so  vitally  different  from  those  exist- 
ing at  the  time  of  the  adoption  of  the  Constitution  as  to  re- 
quire an  interpretation  of  that  instrument  in  the  light  of 
supposed  modern  needs  rather  than  under  the  instruction 
of  the  past.  He  founds  his  plea  on  an  historical  review  of  the 
constitutional  principles  in  point,  particularly  those,  dealing 
of  course,  with  the  commerce  clause,  and  rests  his  case  on 
the  principle  that:  "The  important  feature  about  this 
history  is  that  the  power  which  was  originally  given  to 
Congress  in  order  to  secure  an  unrestrained  intercourse  between 
the  States*  has  developed  under  the  decisions  of  the  Supreme 
Court,  subject  to  the  influence  of  this  constitutional  purpose 
only,  and  with  no  other  end  in  view.    The  States  have  been 
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deprived  of  power  to  interfere  with  the  freedom  of  interstate 
communication,  while  on  the  other  hand  the  nature  of  the 
jurisdiction  which  Congress  has  acquired  over  the  avenues 
of  interstate  trade,  does  not  in  any  proper  view  of  the  Con- 
stitution, authorize  it  to  close  those  avenues  to  any  person." 

(P.  i37). 

The  importance  of  such  a  constitutional  principle  is  obvious. 
It  is  admitted  that  foreign  commerce  is  not  subject  to  a 
similar  rule.  An  embargo  is  possible  there,  but  this,  it  is 
said,  is  due  to  the  necessarily  broader  power  entrusted  to 
the  National  Government  in  its  dealings  with  foreign  nations 
and  over  navigation.  On  this  ground  Gibbons  v.  Ogden,  9 
Wheat,  x ,  to  which  very  careful  study  is  given,  is  explained. 
The  State  law,  it  is  said,  was  invalid,  not  because  it  established 
a  monopoly  of  interstate  transportation,  but  because  it 
amounted  to  a  regulation  of  the  coasting  trade,  "a  subject 
which  had  been  wholly  confided  to  Congress."     (p.  89). 

With  the  principle  above  stated  as  a  premise,  proposed 
modern  legislation  as  to  federal  incorporation  and  restriction 
of  interstate  traffic,  except  under  federal  license,  is  regarded 
as  unconstitutional  (p.  226).  "Transportation  from  State 
to  State  of  legitimate  articles  of  commerce  cannot  be  for- 
bidden. Congress  is  authorized  to  regulate,  not  to  destroy, 
commerce  among  the  States."  (p.  51).  Therefore,  it  is 
argued,  Congress  may  not  impose  restrictions  on  interstate 
commerce  as  a  mere  commercial  measure  but  may  do  so  in 
aid  of  some  expressly  granted  power.  So,  for  example,  a 
tax  on  freight  receipts,  as  under  the  War  Revenue  Act  of 
1898,  would  be  unquestionably  valid. 

The  argument  is  clear  and  forcible,  but  hardly,  we  believe, 
gives  due  weight  to  the  Lottery  Case,  188  U.  S.  321.  It  is 
true  that  four  of  the  justices  dissented  from  the  decision 
there  rendered,  and  Mr.  Prentice  may  regard  the  case  as  so 
counter  to  the  antecedent  tendency  of  the  decisions  as  to  be 
of  doubtful  authority.  But  since  the  Federal  Government 
has  admittedly  no  police  power  as  such,  the  prohibition  of 
the  interstate  transportaton  of  lottery  tickets  had  to  be 
upheld  if  at  all  as  a  commercial  regulation.  Yet  such  trans- 
portation was  prohibited.  Such  a  decision  so  directly  opposed 
to  the  central  thought  of  this  author  should  have  received 
most  careful  consideration.  It  cannot  be  disposed  of  by  the 
suggestion  that  lottery  tickets  are  not  legitimate  subjects 
of  commerce,  since  the  Court  expressly  held  (p.  354),  "We 
are  of  opinion  that  lottery  tickets  are  subjects  of  traffic  and 
therefore  are  subjects  of  commerce,  and  the  regulation  of 
the  carriage  of  such  tickets  from  State  to  State,  at  least  by 
independent  carriers,  is  a  regulation  of  commerce  among  the 
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several  States."  And  while  the  Court  admits  that  cases 
might  be  presented  in  which  prohibitions  of  interstate  com- 
merce would  not  be  sustained  (p.  362),  upon  this  decision 
great  reliance  would  doubtless  be  placed  in  an  attempt  to 
sustain  restrictive  legislation  as  to  interstate  operations 
deemed  contrary  to  public  policy. 

This  right  to  engage  in  interstate  operations  Mr.  Prentice 
regards  as  a  natural  inalienable  right  not  subject  to  arbitrary 
governmental  interference.  The  question  will  at  once  arise, 
however,  as  to  what  constitutes  such  arbitrary  interference 
and  whether  these  questions,  so  far  as  federal  legislation  is 
concerned,  will  not  be  brought  within  the  "due  process" 
clause  of  the  Fifth  Amendment  as  instances  of  unwarranted 
interferences  with  freedom  of  contract.  In  this  case  they, 
of  course,  must  pass  the  test  of  certain  established  limita- 
tions, but  passing  them  may  be  sustained  as  an  instance  of 
federal  activity  under  the  commerce  clause. 

Careful  consideration  is  given  to  the  Anti-Trust  Act  of 
1890  and  the  decisions  thereunder,  since  their  tendency  has 
undoubtedly  been  to  allow  certain  forms  of  prohibitive  federal 
legislation,  as  that  act  covers  reasonable  as  well  as  unreason- 
able restraints  of  interstate  trade.  A  review  of  these  deci- 
sions, the  author  contends,  "shows  that  the  Court,  in  con- 
struing the  statute  which  is  based  upon  the  power  of  Congress 
to  maintain  intercourse  among  the  States,  has  gone  to  the 
verge  of  Federal  jurisdiction.  An  extension  of  present  doc- 
trines could  be  made  only  by  sacrifice  of  State  authority 
essential  for  efficient  local  government,  and  a  matter  of  still 
greater  importance  by  overturning  long  established  principles 
of  constitutional  law." 

The  cry  for  effectiveness  of  regulation  and  control  has 
tended  to  obscure  the  price  which  would  have  to  be  paid  for 
centralizing  such  control,  in  the  loss  of  that  local  liberty 
which  is  traditionally  dear  to  the  person  living  under  Anglo- 
Saxon  institutions.  The  tendency  to  disregard  precedents 
in  the  effort  to  establish  this  centralization  of  regulation  and 
control,  the  probable  ineffectiveness  of  such  regulation  and 
control  if  actually  attempted,  and  the  avenues  opened  by  it 
for  perversion  of  purpose,  so  strikingly  evidenced  in  all  tariff 
legislation,  lead  us  to  accord  to  Mr.  Prentice's  book  a  hearty 
welcome,  though  we  regard  it  open  to  the  criticisms  suggested 
above. 

"Governmental  interference  with  individual  activities,  ac- 
cepted because  necessary,  welcomed  by  none,  demands  the 
completest  measure  of  home  rule."  That  this  "home  rule" 
sometimes  proves  ineffective  is  hardly  ground  for  expecting 
more  satisfactory  results  from  what  will  often  be  largely,  if 
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not  altogether,  external  authority  where  federal  regulation 
is  attempted. 

Thb  Criminal  Prosecution  and  Capital  Punishment  op 
Animals.  By  E.  P.  Evans.  New  York:  E.  P.  Dutton  ft 
Co.     1906.    Pp.  xv  384. 

"The  present  volume  is  the  result  of  the  revision  and  ex- 
pansion of  two  essays  entitled  '  Bugs  and  Beasts  Before  the 
Law',  and  'Modern  and  Mediaeval  Punishment,'  which  ap- 
peared in  The  Atlantic  Monthly,  in  August  and  September 
1884."  A  great  amount  of  curious  and  interesting  learning 
has  been  collected  by  the  author,  most  of  which  the  average 
reader  will  find  very  novel,  notwithstanding  the  well-known 
rules  of  the  Mosiac  law  and  even  the  familar  doctrine  of  the 
Common  Law  with  respect  to  deodands.  But  though  the  title 
of  the  work  suggests  a  great  part  of  its  contents,  and  of  the 
material  which  forms  an  important  element  of  the  author's 
development  of  his  subject,  it  hardly  leads  one  to  expect  the 
very  valuable  discussion  of  Penology  in  its  broader  relations, 
which  forms  the  latter  part  of  the  book. 

The  connection  that  apparently  exists  between  the  idea 
underlying  the  attitude  of  the  public  towards  the  criminal 
responsibility  of  animals,  and  the  standards  of  that  same 
public  with  respect  to  human  responsibility  is  treated  with 
great  thoroughness,  and  this  treatment  is,  to  say  the  least, 
very  suggestive  and  convincing.  New  light  is  died  on  this 
always  important  topic.  The  book,  therefore,  has  a  much 
greater  value  than  that  which  would  attach  to  a  mere  col- 
lection of  curious  historical  information.  Its  broad  and 
scholarly  treatment  merits  for  it  special  attention. 

Thb  American  Lawyer.  By  John  R.  DosPassos,  of  the 
New  York  Bar.  Pp.  iv,  185.  The  Banks  Law  Publishing 
Co.  1907. 

In  this  study  of  the  American  lawyer  "  as  he  was — as  he  is — 
as  he  can  be  "  Mr.  Dos  Passos  finds  many  causes  for  criticism 
of  the  profession.  Insufficient  culture  to  begin  with,  super- 
ficial study  of  the  law  itself,  and  a  growing  spirit  of  com- 
mercialism are  particularly  inveighed  against.  The  author 
believes  serious  degeneration  has  occurred  since  the  days 
''before  the  War,"  but  is  convinced  that  he  sees  here  the 
same  tendency  appearing  in  other  walks  of  life.  The  faults 
he  alleges  suggest  to  a  great  extent  the  remedies  he  offers. 
It  is  rather  surprising,  however,  to  find  a  seven-year  prepa- 
ration advocated,  though  doubtless  there  is  much  truth  in 
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the   charge  that  hasty  and  imperfect  preparation  is  mote 
common  than  it  should  be. 

The  lawyer's  part  in  the  public  life  of  the  country  is  treated 
at  length,  and  the  tendency  to  forget  all  else  but  fidelity  to 
the  client  strongly  deprecated.  We  cannot  agree  with  Mr. 
DosPaasos  in  his  idea  that  the  problems  confronting  a  lawyer 
arejless  dignified  han  his  problems  of  bygone  days,  or  that 
they  make  less  demand  on  the  highest  form  of  intellectual 
activity.  The  business  he  has  lost  to  title  companies  and 
similar  institutions  has  been  largely  of  a  routine  land,  while 
the  modern  questions  confronting  the  lawyer  involve  matters 
of  the  most  serious  public  and  national  interest. 

Considerable  space  is  devoted  to  a  somewhat  heated  de- 
nunciation of  the  code  system  of  procedure.  The  thread- 
bare character  of  this  subject  might,  we  believe,  have  justi- 
fied its  omission. 

The  book  is  an  earnest  plea  for  the  establishment  of  higher 
ideals  among  the  members  of  the  bar,  and  our  principal 
criticism  of  it  is  that  it  contains  much  trite  matter. 


Interstate  Commerce  Acts  Indexed  and  Digestbd.  By 
Charles  S.  Hamlin,  Corporation  Counsel  of  the  Boston 
Chamber  of  Commerce.  Pp.  480.  Boston:  Little,  Brown 
&  Company,  1907. 

The  original  Interstate  Commerce  Act  has  been  so  fre- 
quently amended  and  is  so  closely  related  to  other  supple- 
mental Acts,  that  the  task  of  determining  with  certainty  the 
exact  provisions  of  the  statutes  on  any  subject  such  as  the 
regulation  of  railroad  rates  or  the  furnishing  of  facilities  by 
common  carriers  engaged  in  Interstate  Commerce  is  exceed- 
ingly difficult.  Mr.  Hamlin's  book  will  expedite  the  work  of 
those  who  are  confronted  with  these  questions.  It  includes 
the  text  not  only  of  the  Interstate  Commerce  Act  but  also 
of  the  Elkins,  Sherman  and  Wilson  Acts,  the  Safety  Appli- 
ances and  kindred  Acts,  the  Employer's  Liability  Act  and 
the  various  laws  relating  to  procedure  under  these  statutes. 
The  official  text  of  each  Act  is  given  in  full  and  is  followed  by 
a  series  of  careful  reference  indexes  giving  the  exact  line  in 
the  text  at  which  any  particular  word  or  phrase  occurs. 
This  feature  is  exceedingly  valuable.  If  the  index  had  been 
prepared  rather  more  on  the  line  of  a  legal  digest  of  important 
subjects  it  would  have  added  to  its  usefulness.  It  is  now 
strictly  an  index  of  words  and  phrases. 

R.  D.  /. 
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Supplement  to  Snyder's  Annotated  Interstate  Com- 
merce Act  and  Federal  Anti-Trust  Laws.  By  William 
L.  Snyder.  Pp.  xl.  178,  New  York:  •  Baker,  Voorhis  ft 
Company,  1906. 

This  book,  which  is  a  supplement  to  a  more  elaborate 
volume  by  the  same  author,  is  similar  in  its  purpose  to  Mr. 
Hamlin's  book  which  has  been  noted  above.  However,  it 
is  more  than  an  index  to  the  words  and  phrases.  It  is  rather 
a  digest  of  the  cases  relating  to  Interstate  Commerce  decided 
since  the  publication  of  the  author's  original  work.  The 
volume  includes  also  the  text  of  the  Interstate  Commerce 
Act  as  amended  June  29,  1906,  and  the  text  of  the  Pure 
Pood  Act  and  certain  similar  statutes.  There  is  an  excellent 
introduction  containing  a  summary  of  recent  Federal  legis- 
lation affecting  transportation  questions  and  a  statement  of 
the  purpose  and  economic  results  of  the  amendments  to  the 
Interstate  Commerce  Act  which  became  a  law  in  1906.  In- 
cluded in  the  introduction  is  also  a  careful  analysis  of  the 
effect  of  such  cases  as  the  Chesapeake  and  Ohio  Railroad 
Company  case  in  which  the  Supreme  Court  has  laid  down 
important  general  principles  relating  to  these  subjects.  Mr. 
Snyder's  little  volume  will  be  of  assistance  to  those  who 
desire  a  brief  legal  survey  of  the  important  decisions  and 
statutes  which  have  been  added  to  the  volume  of  law  relat- 
ing to  the  subject  of  Interstate  Commerce  in  the  last  few 
years. 

R.  D.  7. 

A  Handbook  of  Corporation  Law  as  Applied  to  Private 
Business  Corporations.  By  Richard  Sbldbn  Harvey 
of  the  New  York  Bar.  The  Bleyer  Law  Publishing  Com- 
pany, 1906. 

Mr.  Harvey  in  this  "Handbook  of  Corporation  Law"  has 
attempted  to  collect  the  great  mass  of  sound  common  law  1 

doctrine  relative  to  corporations,  which  lies  concealed  in  the  j 

dusty  reports  of  some  comparatively  obscure  jurisdictions  1 

but  which  may  be  used. as  additional  "ammunition"  for  I 

that  warfare  on  "a  system  for  disponing  the  small  investor." 

He  has  not  stopped  here,  however,  but  has  selected  from 
the  leading  cases  and  most  authoritative  opinions  what  seem 
jo  be  the  unquestioned  law  as  to  private  corporations,  and 
treating  it  in  an  elementary  way,  has  built  up  a  most  com-  , 

prehensive  guide,  which  while  valuable  to  the  practitioner 
is  sufficiently  lucid  and  untechnical  to  be  readable  by  those 
outside  of  the  profession. 
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The  scope  of  the  work  can  best  be  judged  from  the  different 
headings  into  which  he  has  divided  it. 

He  first  defines  a  private  corporation  as  being  an  entity 
separate  and  distinct  from  the  members  composing  it.  The 
situs  or  corporate  home  is  then  fixed  and  the  relation  to 
foreign  corporations  and  comity.  Enumeration  of  rights  and 
powers;  power  to  alienate;  corporate  property  rights;  bonds 
and  mortgages;  duties,  obligations  and  liabilities  of  corpora- 
tions; the  charter  as  a  contract;  by-laws;  stock  and  stock 
certificates;  change  of  capital  stock;  meetings;  officers, 
directors  and  agents;  stockholders  inter  esse;  fiduciary  re- 
lation; inspection  of  books  and  papers;  amalgamation,  com- 
bination, consolidation,  merger  and  conspiracy;  holdiug 
companies,  etc. 

In  treating  all  of  these  divisions  the  opinions  of  well  known 
text  writers  are  usually  given  supplemented,  however,  by 
citation  of  the  leading  cases  on  the  point. 

From  the  nature  of  the  book  it  is  not  intended  to  be  ex- 
haustive, but  it  may  prove  a  caution  to  those  who  have  not 
as  yet  realized  that  "There  is  a  potency  in  numbers  when 
combined,  which  the  law  can  not  overtook  when  injury  is 
the  consequence." 

G.  F.  B. 
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Defects  of  the  Armstrong  Committee's  Legislation  Relating  to  the 
Dividends  of  Mutual  Life  Insurance  Pokey  Holders.  Samuel  P. 
Clarke.  The  charter  of  the  New  York  Mutual  Life  Insurance  Com- 
pany provides  that  the  officers  of  the  company,  once  in  five  years,  or 
oftener,  "shall  cause  a  balance  to  be  struck  of  the  affairs  of  the  com- 
pany* and  shall  credit  each  member  with  an  equitable  share  of  the 
profits. "  Mr.  Clark  prints  a  table  of  the  payments  and  the  dividends 
on  his  policy  for  twenty  years.  He  can  find  no  explanation  for  the 
mysteries  which  this  table  presents,  or  any  system  by  which  it  can  be 
assumed  the  company  could  have  been  guided  when  deciding  what 
was  an  'equitable  share'  of  the  profits  to  be  paid  as  a  dividend.  In 
view  of  this  fact  he  seems  to  be  justified  in  asking  if  the  company  has 
acted  on  any  principle,  or  if  "their  course  from  first  to  last  has  been 
muddle-heaaea,  capricious  and  arbitrary?"  The  Armstrong  Com- 
mittee gives  no  satisfactory  answer,  but  does  find  that  the  "amount 
receivable  by  policy  holders,  whether  their  dividends  have  been 
annual  or  deferred  have  been  left  to  the  discretion  of  its  officers,  and 
their  discretion  has  been  exercised  in  such  a  manner  that  while  the 
returns  to  the  policy  holders  have  been  diminished  there  has  been  a 
steadily  increasing  surplus  and  a  constant  growth  in  the  totals  of 
income,  business  and  assets.'  Mr.  Clarke  proceeds  to  note  the 
principle  which  he  believes  should  govern  in  ascertaining  and  distribu- 
ting the  surplus  of  Mutual  Life  Companies,  and  the  objects  of  the 
legislation  favored  by  the  Armstrong  Committee.  He  claims  that 
"the  boiled  down  essence  of  the  actuary's  theory  and  practice  is, 
'the  more  you  pay  the  less  you  get! '  and  "so  blinded,  warped  and  set 
by  this  theory  is  he,  that  he  honestly  believes  this  to  be  equitable. 
Good  Lord,  deliver  us  out  of  the  hands  of  the  actuary,  and  for  our 
judge  give  us  somebody  who  knows  iniquity  when  he  sees  it!"  It  is 
contended  that  the  Armstrong  Committee,  "by  errors  of  principle, 
has  done  a  damage  to  the  interests  of  policy  holders,  which,  in  the 
long  run,  will  greatly  outweigh  all  the  advantages  that  may  result 
from  the  Committee's  good  and  skillful  work  in  ferreting  out  admin- 
istrative abuses. " 

American  Law  Register,  March-April,    pp.    161-196. 


Constitutional  Law. 

Acquisition  and  Government  of  National  Domain.  David  R.  Watson. 
Beginning  with  the  perplexities  of  Jefferson,  to  whom  the  problem 
first  presented  itself,  and  examining  the  decisions  of  the  courts  and  the 
acts  and  writings  of  executive  officers  and  satesmen  through  the  cen- 
tury which  has  followed  Jefferson's  administration,  Mr.  Watson 
sums  up  the  result  as  follows: — 

"Foreign  territory  acquired  by  the  United  States  is  subject  to  two 

classifications:   First,  territory  which  is  incorporated  into  the  United 

States.    This  is  subject  to  the  provisions  of  the  Constitution,  and  its 

people  are  entitled  to  its  benefits,  including  the  Bill  of  Rights,  com- 
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monly  known  as  the  first  ten  amendments.  Second:  territory  which 
is  not  incorporated  into  the  United  States,  but  which  may  be  regarded 
as  outlying  territory.  This  is  subject  to  be  governed  by  Congress 
under  the  powers  granted  in  the  Constitution  applicable  to  such  terri- 
tory, not  necessarily  including  all  the  provisions  of  the  Bill  of  Rights, 
bat  subject  to  such  limitations  upon  Congressional  action  as  inhere 
in  the  prohibitions, '  of  the  Constitution.  Third,  the  United  States 
has  full  power  to  L  old  annexed  territory  until  its  inhabitants  are 
qualified  to  become  citizens  thereof,  and  Congress  may  determine 
how  long  that  period  shall  continue. 

American  Law  Review,  March-April,  pp.  239-354. 


Criminal  Law. 


The  time  remedy  far  Lynch  Law.  Hannis  Taylor.  The  wording  of 
the  title  to  this  article  is  such  as  to  lead  the  reader  in  an  examination 
of  the  text  in  order  to  at  once  apprehend,  and  if  possible  acclaim,  the 
true,  and  presumably  new,  cure  tor  this  primitive  method  of  punish- 
ment. The  disappointment  is  great,  therefore,  when  one  meets  with 
the  old  arguments  against  the  law's  delays  in  this  country  and  the 
glorification  of  the  criminal  procedure  of  England.  All  this  has  been 
discussed  and  re-discussed  before.  It  is  well  known  to  all  students  of 
the  subject  that  while  we  are  deploring  our'  over-elaborate  methods 
over  here,  the  English  are  earnestly  asking  that  their  over-simple 
method  of  delivering  the  accused  into  the  hands  of  a  judge  of  an 
inferior  tribunal  without  hope  of  appeal  from  the  arbitrary  rulings 
of  that  judge,  shall  be  changed.  The  case  of  Beck,  culminating  m 
the  summer  of  1904  in  the  "  pardon  "  of  that  innocent  person  for 
something  he  had  not  done,  and  for  which  he  had  suffered  a  long 
term  of  imprisonment,  opened  the  eyes  of  civilised  and  thinking 
Englishmen  to  the  very  evident  evils  of  their  criminal  procedure. 
To  cure  our  own  ills  by  acquiring  those  of  others  who  acknowledge 
that  they  are  suffering  greatly  under  them,  seems  scarcely  a  "true** 
remedy  for  them. 

American  Law  Review,  March- April,  pp.  a 55-966. 


Conspiracy. 

Conspiracy  as  a  crime  and  as  a  Tart.  Francis  M.  Burdick.  Con- 
spiracy as  a  crime  has  a  full  recognition  in  the  courts;  conspiracy  as  a 
tort,  however,  does  not  occupy  so  well  recognized  a  place.  Mr. 
Burdick  argues  with  ingenuity,  cites  cases  with  great  skill,  and  appeals 
to  reason  very  successfully,  to  show  that  if  it  is  true  that  the  "essen- 
tial elements,  whether  of  a  criminal  or  of  an  actionable  conspiracy  are 
the  same,  though  to  sustain  an  action  special  damage  must  be  proved" 
it  would  seem\o  follow  that  we  may  haye  the  substantive  tort  of  con- 
spiracy, even  when  the  acts  to  be  done  by  the  conspirators  would  be 
actionable  if  done  by  them  acting  singly;  that  in  such  a  case  the 
conspiracy  is  not  a  mere  matter  of  aggravation  of  damages  inflicted 
by  the  various  tortious  acts,  but  is  a  cause  of  action  by  itself. 

Mr.  Burdick  contends  that  the  recognition  of  a  tort  of  conspiracy 
has  practical  advantages  in  that  it  enables  the  profession  to  treat 
civil  and  criminal  conspiracies  to  injure,  as  in  part  passu;  and  that  it 
tends  to  diminish  rather  than  to  increase  litigation. 

Columbia  Law   Review,  April,  pp.  299-247. 
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Appeals. 

Appellate  Jurisdiction.  Everett  P.  Wheeler.  A  short  article  but  c 
notable  one.  It  condemns  in  severe  language  the  mischiefs  arising 
from  the  present  state  of  the  law  of  appeals.  Mr.  Wheeler  says,  "the 
trial  of  a  case  under  this  system  has  become  a  game,  and  if  one  of  the 
lawyers  violates  the  rule  of  the  game  it  must  be  played  over  again. " 
The  tendency  of  the  courts  to  render  judgment  on  technical  grounds 
is  severely  condemned,  and  the  lawyer  who  would  take  advantage  of 
such  technicalities  is  very  justly  characterised  in  these  words,  "A  law- 
yer whose  first  thought  is  to  win  his  case  on  a  technicality  and  not  on 
the  merits  may  be  a  sharp  attorney,  but  will  never  be  a  first  rate 
lawyer.  In  every  other  profession  clever  tricks  are  discredited. 
They  ought  to  be  in  ours.  The  machinery  of  the  courts  should  be  so 
constructed  and  administered  as  to  make  their  success  impossible, 
and  to  do  justice  to  every  litigant  according  to  the  merits  of  his  case. 
After  all,  lawyers  are  made  for  clients— not  clients  for  lawyers. " 

Columbia  Lam  Review,  April,  pp.  848-254. 


Biography. 

Frederic  William  Maitland.  Gaillard  Thomas  Lapsley.  "It  is 
indeed  a  master  that  we  have  lost  in  the  person  of  Frederic  William 
Maitland."  says  the  biographer,  and  no  one  who  has  ever  had  the 
pleasure  and  the  profit  given  by  an  acquaintance  with  even  one  line 
of  Mr.  Maitland's  varied  work,  will  refuse  consent.  The  death  of  Mr. 
Maitland  is  so  great  a  disaster  to  the  world  of  letters  in  which  he 
worked  that  it  seems  as  if  no  words  could  be  sufficiently  expressive 
of  that  loss.  Mr.  Lapsley  knew,  and  studied  under,  1st.  Maitland, 
and  writing  as  a  disciple  says,  "It  is  not  only  the  learned  world  of 
law,  history  and  political  philosophy  that  is  bereaved  by  his  death, 
it  is  not  only  the  University  which  he  served  and  loved  well — it  is 
rather  every  man  who  cares  for  learning  and  truth,  for  honest,  tire- 
less work  and  high-minded  gentle  living.'  He  might  well  have  added 
to  that  list,  all  who  care  for  literature  that  is  a  delight,  for  Mr.  Mait- 
land not  only  had  that  to  say  which  was  worth  saying,  he  knew 
how  to  say  it  worthily,  and  over  and  through  all  that  he  wrote  played 
the  light  of  a  wit,  delicate,  spontaneous,  keen  and  yet  land.  A  wit 
that  gave  to  an  American  a  vivid  sense  of  kinship— a  feeling  that  it  is 
believed  he  would  not  have  repudiated. 

Mr.  Lapsley  gives  a  detailed  account  of  the  work  of  Mr.  Maitland, 
showing  his  great  activity,  his  enthusiasm,  especially  for  that  latest 
work  upon  the  Year  Books  which  has  been  so  immensely  valuable, 
and  the  vast  debt  which  all  students  of  the  English  law  owe  to  him. 
This  latter  part  of  the  study,  however,  owing,  perhaps,  to  the  neces- 
sity of  outlining  so  great  an  amount  of  work  done,  in  so  small  a 
space,  seems  rather  dry  and  devoid  of  that  subtle  atmosphere  of 
comprehension  and  appreciation  which  is  the  vital  air  of  biography. 

Green  Bag.  April,  pp.  905-813. 
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THE   PERSONAL  LIABILITY  OP  MEMBERS  OP 
VOLUNTARY  ASSOCIATION. 

When  the  result  of  the  presidential  election  of  1840, 
the  triumph  of  "Tippecanoe  and  Tyler  Too/9  became 
known  there  was  much  rejoicing  in  Pittsburgh  and 
Allegheny.  During  the  progress  of  that  emotional 
campaign,  the  Whigs  had  used  the  public  house  of  John 
Irons  for  meetings  and  rendezvous,  to  the  grievous 
deterioration  of  his  carpets  and  furniture.  At  a  large 
and  enthusiastic  meeting — what  would  now  be  called 
a  ratification  meeting— of  supporters  of  the  victorious 
ticket  it  was  proposed,  with  a  view  to  compensating 
Mr.  Irons,  that  a  great  free  dinner  should  be  gotten  up, 
the  expense  to  be  defrayed  by  voluntary  subscriptions. 
The  dinner  was  to  be  prepared  by  Mr.  Irons.  The  occa- 
sion was  to  be  his  "benefit."  A  committee  of  the  sug- 
gestive number  of  thirteen  was  appointed  to  arrange 
the  details,  and  another  similar  one  to  invite  the  guests. 
William  Eichbaum,  John  D.  Davis,  William  Blade  and 
William  D.  Darlington  were  members  of  one  or  the 
other  of  these  committees.     Together  on  the  following 
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day  they  met  "a  concourse  of  people  of  the  same  polit- 
ical stamp,"   who  organized  as  an  original  meeting, 
with  Mr.  Eichbaum  in  the  chair,  and  again  went  over 
the  whole  project.    Mr.  Eichbaum  and  Mr.  Davis,  pos- 
sibly with  a  presentiment  of  what  was  in  store  for  them, 
opposed    it   by  argument    and  vote,    but    eventually 
yielded  to  the  majority  resolved  upon  a  free  dinner. 
At  the  conclusion  of  the  meeting  Mr.  Irons  was  called 
before  the  committees  and  in  the  presence  of  and  with- 
out dissent  from  the  gentlemen  named  was  directed  to 
prepare  a  dinner  for  iooo  persons  and  serve  it  at  Taaffe's 
warehouse.    Then  the  work  of  collecting  subscriptions 
was  taken  in  hand  by  another  committee  appointed  at 
the  last  meeting.     As  the  days  fled  by  the  partisan 
character  of  the  enterprise  vanished  in  universal  good 
feeling  and   pleasurable  anticipation.     Its   popularity 
so  grew  that  at  the  time  and  place  appointed  for  the 
dinner  4000  people  of  all  political  parties  "  partook  of 
it  with  wonderful  cordiality."     In  the  meanwhile  the 
response   to  requests  for  subscriptions  seems  not  to 
have  been  nearly  so  spirited  as  the  response  to  the  invi- 
tations to  dine  free  of  charge.     The  outcome  was  a 
deficit  likely  to  turn  John  Irons's  intended  benefit  into 
a  woful  disaster.     But  John  Irons — nomen,  onun — was 
not  made  of  the  stuff  to  submit  without  a  struggle. 
He  promptly  sued  William  Eichbaum  and  the  other 
gentlemen  named  in  assumpsit  and  recovered.    On  writ 
of  error  the  Supreme  Court,  Chief  Justice  Gibson  deliv- 
ering its  opinion,  affirmed  the  judgment  against  them.1 
The  plaintiffs  in  error  contended  that  they  were  acting 
as  agents  of  the  meeting  that  had  determined  upon  the 
dinner  and  appointed  the  committees,  and  that  upon 
that  meeting  as  their  principal  rested  the  responsibility 
for  John  Irons's  demand.    But  it  was  considered  that 
they  had  no  principal,  because  there  was  back  of  them 
no   definite   organization   formed   for   continued  exis- 
tence—merely  an   ephemeral    gathering    whose    con- 
stituency at  its  adjournment  was  "lost  in  the  crowd," 
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and  that  there  was  no  such  thing  as  "responsibility  of  a 
populace."  The  law  of  partnership  was  declared  to 
have  nothing  to  do  with  the  case.  The  decision  was 
predicated  upon  the  existence  of  a  direct  contract 
between  the  plaintiffs  and  defendant  in  error,  the  former 
being  present  and  acquiescing  when  the  latter  was 
given  the  order.  If  Messrs.  Eichbaum  et  al.  failed  to 
accept  the  issue  "with  good  opinion  of  the  law,"  they 
at  least  had  the  comfort  of  being  able  to  trace  it  to  a 
tangible,  external  and  undeniable  fact  made  decisive  by 
the  operation  of  a  principle  in  its  statement  and  appli- 
cation simplicity  itself. 

In  most  cabes,  where  a  liability  is  attempted  to  be  fixed 
upon  members  of  a  committee,  a  club,  or  any  voluntary 
associations  by  reason  of  the  act,  contract  or  expenditures 
of  some  of  them,  or  of  their  chosen  officers,  the  question 
does  not  admit  of  so  plainly  intelligible  a  solution. 
And  though  a  good  deal  has  been  adjudicated  on  this 
subject  and  the  practical  outcome  of  the  decisions 
seems  in  the  main  to  be  fairly  consistent,  there  has  been 
such  a  measure  of  divergence  in  the  reasoning  by  which 
they  were  reached  that  pretty  much  every  new  case 
reopens  the  controversy  along  the  whole  line.  As  lately 
as  Pain  v  Sample,9  the  Supreme  Court  of  Pennsylvania 
was  called  upon  to  discuss  the  question  whether  mem- 
bers of  a  committee  of  a  voluntary  beneficial  associa- 
tion, having  in  charge  a  series  of  entertainments  for 
its  benefit,  were  liable  as  partners  upon  a  contract 
made  for  the  purpose  stated.  Like  inquiries  are  being 
continually  pressed  upon  the  nisi  prius  courts.  For  the 
most  part  they  arise  between  members  of  committees, 
associations,  etc.,  on  the  one  side  and  outsiders.  But 
every  now  and  then  they  arise  among  the  members 
themselves,  some  of  them  asserting  a  right  of  contri- 
bution, accounting,  etc.,  against  the  remainder.  It  is  a 
familiar  rule  that  one  may  hold  others  as  though  they 
were  partners  who  are  not  in  fact  partners,  if  he  can 
show  that  they  held  themselves  out  to  him  and  he 
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dealt  with  them  as  such.1  But  when  it  comes  to  one 
man's  holding  another  as  his  partner,  it  must  be  remem- 
bered that  a  partnership  is  founded  in  the  voluntary 
contract  of  the  parties  as  distinguished  from  a  mere 
community  of  interest  which  by  operation  of  law  may 
arise  in  various  ways.4  In  other  words,  the  partnership 
relation  is  one  resulting  from  agreement,  express  or  im- 
plied,— from  the  act  and  intent  of  the  part  es,  not  from 
operation  of  law  contrary  to  their  intent.'  Of  course 
that  imposes  upon  him  who  asserts  the  existence  of  that 
relation  between  himself  and  another  the  burden  of 
establishing  it  as  a  fact.  Nor  in  so  doing  can  he  avail 
himself  of  circumstances  which,  as  between  outsiders 
and  those  whom  he  seeks  to  hold  as  partners  with  him- 
self, might  require  them  to  be  visited  with  liabilities 
incident  to  a  partnership.  No  man  can  in  his  own 
name  and  for  his  own  benefit  set  up  rights  of  another 
that  have  not  passed  to  him.6 

One  thing  is  clear, — that  if  persons  associated  together 
as  a  committee,  or  a  club,  or  a  voluntary  association 
of  any  description,  are  inter  se  partners,  they  are 
liable  as  such  to  one  another  and  also  to  outsiders.  In 
Thomas  v  EUmaker '  Judge  King  lays  down  the  rule,  in 
substance,  that  a  voluntary  association  for  private  or 
individual  profit  or  pleasure,  emolument  or  benevo- 
lence is  a  partnership,  but  that  members  of  an  associa- 
tion for  objects  of  a  public  nature  are  not  partners  inter 
se,  whatever  may  be  their  relation  as  regards  outsiders. 
The  first  part  of  this  proposition  he  bases  upon  the  old 
English  chancery  rulings  and  the  decision  in  Babb  y 
Reed*  which  he  says  was  produced  by  the  same  prin- 
ciples, and  which  indeed  professes  to  adopt  them.  •  But 
in  a  large  measure  those  principles  were  long  ago  aban- 

s  Denitkorne  ▼.  Hook,  its  Pa.  mo.  MJ. 
4  Hedge  &  Horn's  App.9  6j  Pa.  170, 17*. 
s  Gibbs's  Bit.,  157  P*»  $9.  7©. 

'See  Sparhowk  ▼.  Ry.  Co.jJa  Pa.  401,  4a  1;  Hitt  ▼.  Mm.  Protect.  Cfc, 
39.  id.  474.  477;  Doltry  v.  Electric,  etc.,  Co.,  aoS  id.  403.  4". 
f  Pub.  Bq.  (Pa.)  of.    - 


MEMBERS  OF  VOLUNTARY  ASSOCIATION.  34 1 

doned  in  England.    Within  a  year  or  so  after  the  decis- 
ion  in   Babb  v  Reed   the   case  of  Flemyng  v  Hector9 
was  decided  in  the  Court  of  Exchequer.     It  was  held 
that  the  members  of  a  social  club  were  not  as  such 
liable  for  debts  incurred  by  its  management  for  work 
done  or  goods  supplied  for  the  use  of  the  club.     Lord 
Abinger,  C.  B.,  brushes  aside  the  idea  of  such  liability 
as  arising  on  the  theory  of  a  partnership  relation  by 
distinguishing  enterprises  of  the  kind  under  consideration 
from  trading  associations,  which  he  says  "stand  on  a 
very  different  footing, "  and  denies  the  power  of  any 
member  or  fraction  of  the  membership  in  the  former 
to  pledge  the  personal  credit  of  their  fellows.    Then  in 
1 84 1  came  the  decision  of  the  same  court  in  Todd  v 
Emby,"  where  the  committee  of  a  club  had  been  sued 
for  supplies  furnished  on  the  order  of  the  steward,  who 
from  the  evidence  might  be  inferred  to  have  been  au- 
thorized by  the  committee  or  some  of  its  members  to 
order  them.    The  claim  that  all  the  members  of  the  com- 
mittee were  to  be  treated  as  partners,  bound  by  the 
authority  given  by  some  of  them  to  the  steward,  was 
again  rejected  as  untenable,  and  the  question  declared 
to  be  one  of  the  liability  of  each  individual  member 
on  the  ground  of  his  specific  assent  to  the  contract. 
Finally,  in  Re  St.  James9  C/wi,"  the  matter  was  set  at 
rest  by  a  sweeping  declaration  that  the  law,  however 
uncertain  in  the  past,  was  then  settled  that  social  clubs 
were  not  partnerships.    Thus,  so  far  as  English  author- 
ity for  Judge  King's  proposition  is  concerned,  except  as 
it  applies  to  associations  for  profit,  there  seems  to  have 
been  little  left  of  the  ancient  rule  even  at  the  time  when 
Thomas  v  Ellmaker  was  decided,  and  practically  noth- 
ing a  few  years  thereafter.     Nor  do  the  recent  American 
cases  give  it  any  greater  support,  though  there  is  a  per- 
plexing echo  of  it  here  and  there. 

•  »  M.  &  W.  17s.. 
••  S  M.  &  W.  504. 
"  2  DeG.(  M.  &  G.  3S3. 
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Christy's  App.*9  like  Hess  v  Mcrts**  was  the  case  of 
a  banking  association;  Wittner  v.  Schlatter**  of  a  trans- 
portation company;  Hedge  &  Horn's  Appeal  ■*  of  an  oil 
company;  Rhoads  v.  Fitzpatrichs*  of  an  association 
for  dealing  in  coal;  Davidson  v  Holden  "  of  a  co-opera- 
tive meat  market, — all  of  them  essentially  business, 
trading,  commercial  adventures.  In  such  the  dements 
of  a  partnership  and  the  intent  to  create  the  partner- 
ship relation  may  perhaps  be  implied  from  the  nature 
of  the  enterprise  and  the  exigencies  ordinarily  incident 
to  its  operation.  Whatever  may  have  been  the  ancient 
usage  of  the  terms  co-partnership  and  co-ownership 
as  virtually  synonymous/*  it  is  now  too  well  settled 
to  justify  discussion  that  mere  co-ownership  of  property 
does  not  constitute  co-partnership.  Yet  there  is  much 
good  sense  in  the  suggestion  of  the  editors'  note  in  i$ 
Pepper  &  Lewis's  Digest,"  that  co-proprietorship  in 
business  may  furnish  evidence  of  an  intent  to  assume 
the  partnership  relation  which  even  an  express  stipu- 
lation to  the  contrary  could  not  override.  In  a  legal 
sense  the  decisive  "intent"  is  always  to  be  sought,  not 
in  the  purpose  of  the  actor  undisclosed  or,  it  may  be 
added,  formally  protested,9*  but  in  his  purpose  reason- 
ably implied  and  manifested  by  his  outward  and  vis- 
ible act."  The  distinction  above  indicated  between 
business  and  other  associations  is  emphasized  in  Afc- 
Mahon  v  Rauhr,"  where  a  voluntary  association  for 
49  innocent  pleasure,  and  not  trade,  business  adventure 
or    profit"  is    held  "not    strictly  a    co-partnership ;M 

»9»  Pa.  157. 
u  4  S.  *  R.  356. 
•4  9  R.  J59. 
••  6j  Pa.  «7j. 
■*  166  Pa.  994* 
■?  55  Conn.  ioj. 
••  See  t  Lindley,  Part.  p.*s. 
>»Col.  a$7ii. 

••  See  Brunswick,  etc.,  Co.  ▼.  Hoover,  95  Pa.  50S,  $ij;  Ash  t.  Gnie 
97  »<*.  491*  499. 
•«  See  Bank  ▼.  North,  160  Pa.  joj,  jot. 
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though  it  is  added  that  the  rights  of  the  associates  in 
the  property  and  the  modes  of  enforcing  them  are  not 
materially  different  from  those  of  partners  in  the  part- 
nership property,— citing  Lord  Eldon's  decision  in  the 
old  leading  case  of  Beaumont  v  Meredith."  In  the  later 
case  of  Lafond  v  Deems,**  however,  it  is  squarely  ruled 
that  an  association  not  for  business,  trade  or  profit, 
but  for  the  benefit  and  protection  of  its  members,  is 
"certainly  not  a  partnership."  Similarly  in  Ash  y 
Cute"  a  Masonic  lodge,  unincorporated,  whose  pur- 
poses were  social,  benevolent  and  charitable  within 
its  membership,  was  held  not  to  constitute  a  partner- 
ship. The  same  conclusion  was  reached  in  Pain  v 
Sample  *'  concerning  a  G.  A.  R.  post  and  a  committee 
appointed  by  it  to  manage  a  series  of  entertainments 
for  its  benefit,  and  in  Burt  v  Lathrop,"  with  reference 
to  an  association  of  persons  for  the  purpose  of  legal 
resistance  to  the  claims  of  a  patentee.  From  these 
decisions  it  is  possible,  of  course,  to  differentiate  those 
denying  the  partnership  character  to  associations  of  a 
quasi-public  nature  in  Thomas  v  EUmaker  ••  (a  fire  com- 
pany), Volger  v  Ray"  ("New  England  Pigeon  and 
Bantam  Society"),  Devoss  v  Gray JO  (a  religious  associa- 
tion), McCabe  v  Goodfellow**  (a  "Law  and  Order 
League*'),  and  kindred  cases.  But  aside  from  these, 
the  weight  of  authority  surely  inclines  to  the  view  that 
in  associations  not  for  trade  or  commerce  the  existence 
of  public  objects,  as  distinguished  from  objects  of  benev- 
olence, socialibility,  pleasure,  improvement  or  protec- 
tion confined  to  the  membership,  is  not  indispensable* 
to  forbid  the  application  of  doctrines  peculiar  to  the 


•»  3  Vet.  &  Beamea  180. 
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law  of  partnership.  To  that  extent,  at  any  rate,  the 
ancient  rule  must  be  deemed  to  be  modified  by  the 
modern  one;  the  latter  being  understood  as  conceding 
partnership  attributes,  if  at  all,  only  to  business  associa- 
tions. In  such,  where  regarded  as  partnerships,  the 
problem  of  the  liability  of  members  inter  se  and  to  out- 
siders present  no  questions  which  do  not  find  their 
adequate  solution  in  the  general  principles  of  partner- 
ship. In  associations  which  are  not  partnerships  those 
questions  must  obviously  be  approached  upon  different 
lines.  As  to  them  the  rule  laid  down  by  the  Lord 
Chancellor  in  Re  St.. James's  CM"  is  fundamental;  vis., 
that  "no  member  ...  is  liable  .  .  .  except  so 
far  as  he  has  assented  to  the  contract  in  respect  of  which 
such  liability  has  arisen, " — that  rule  determining  his  lia- 
bility or  non-liability  both  to  his  fellows  and  to  outsiders 
in  the  absence  of  special  and  necessarily  exceptional 
circumstances. 

The  effect  of  this  rule  is  manifest.  Whenever  a  mem- 
ber not  directly  participating  in  the  making  of  the  con- 
tract is  to  be  visited  with  responsibility  for  a  debt  or 
an  expenditure  incurred  beyond  the  resources  of  the 
association  by  its  managers  or  by  a  fraction  of  its  mem- 
bership in  its  behalf,  the  question  is  one  of  agency  on 
the  part  of  those  incurring  the  debt  or  expenditure. 
This  agency,  however,  is  a  very  different  thing  from  that 
which  is  said  to  exist  in  every  member  of  a  partnership 
because  of  the  partnership  relation.  The  Civil  law 
sees  in  a  partnership  an  artificial  personality,  a  juristic 
entity  apart  from  its  constituent  members,"  Our  law 
has  come  to  the  same  conception  of  it*4  Upon  that  doc- 
trine, indeed,  hangs  the  rule  devoting  firm  assets  pri- 
marily to  firm  liabilities"  as  well  as  a  lot  of  other 
more  or  less  familiar  propositions.*4    It  is  no  less 


••  s  DeG.v  M.  ft  G.  3*3,  at  p.  3S7. 
s»  Howe,  Stud,  in  Rom.  Law,  pp.  150  et  teqq. 
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tial  to  a  comprehension  of  what  is  meant  when  it  is  said 
that  every  partner  is  clothed,  with  respect  to  the 
partnership  affairs,  with  a  general  agency  to  bind  his 
associates.  In  Pooley  v  Driver**  Sir  George  Jessd, 
M.  R.,  with  his  accustomed  directness  and  lucidity 
shows  that  the  notion  of  a  partner's  agency  (a  term 
whose  use  he  deplores  as  confusing)  cannot  be  under- 
stood without  grasping  the  notion  of  the  existence  of 
the  firm  as  an  entity  separate  from  that  of  the  part- 
ners. "But, "  says  he,  " when  you  get  that  idea  clearly, 
you  will  see  at  once  what  sort  of  agency  it  is.  It  is  the 
ode  person  acting  on  behalf  of  the  firm.  He  does  not 
act  as  agent,  in  the  ordinary  sense  of  the  word,  for  the 
others  so  as  to  bind  the  others;  he  acts  on  behalf  of  the 
firm  of  which  they  are  members;  and  as  he  binds  the 
firm  and  acts  on  the  part  of  the  firm,  he  is  properly 
treated  as  the  agent  of  the  firm.  If  you  cannot  grasp 
the  notion  of  a  separate  entity  of  the  firm,  then  you 
are  reduced  to  this,  that  inasmuch  as  he  acts  partly  for 
himself  and  partly  for  the  others,  to  the  extent  that  he 
acts  for  the  others  he  must  be  an  agent,  and  in  that  way 
you  get  him  to  be  an  agent  for  the  other  partners,  but 
only  in  that  way,  because  you  insist  upon  ignoring  the 
existence  of  the  firm  as  a  separate  entity.  That  being  so 
you  do  not  help  yourself  in  the  slightest  degree  in  arriv- 
ing at  a  conclusion  by  stating  that  he  must  be  an  agent 
for  the  others.  It  is  only  stating  in  other  words  that  he 
must  be  a  partner,  inasmuch  as  every  partnership 
involves  this  kind  of  agency;  or,  if  you  state  that  he  is 
agent  for  the  others,  you  state  that  he  is  a  partner." 
As  said  by  Mr.  Justice  Williams  in  Boyd  v  Thompson 
&  Coxe*  the  firm  is  "necessarily  represented  by  the 
natural  persons  who  compose  it. "  In  short,  the  firm  is 
an  artificial  entity  represented  by  each  member  by 
virtue  of  his  membership, — bound  by  the  acts  of  those 
thus  representing  it, — and  in  turn  imposing  liability 
upon  every  member  by  reason  of  the  obligation  result- 

91  L.  R.  5  Ch.  Div.  45*.  st  p.  476. 
»•  Ubi  supra. 
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ing  to  the  firm  from  the  act  of  its  representative.  That 
sort  of  representation  may  be  and  generally  is  termed 
an  agency.  But  accurately  speaking  it  is  an  agency, 
not  for  the  individuals  composing  the.  firm,  as  natural 
persons,  but  an  agency  for  the  partnership  as  a  quasi- 
juridical  entity.  Where  there  is  no  partnership  there 
can  be  no  talk  of  such  an  agency.  The  agency  capable 
of  affecting  members  of  an  association  which  is  not  a 
partnership  must  obviously  be  what  Sir  George  Jessel 
calls  an  agency  "in  the  ordinary  sense  of  the  word  for 
the  others  so  as  to  bind  the  others,  "—a  power  to  act 
for  the  particular  individual  intended  to  be  held,  rest* 
ing  in  antecedent  authorisation  or  subsequent  ratifica- 
tion brought  home  to  that  individual 

An  antecedent  authorization  may  be  express*  and 
in  that  event  there  is  little  room  for  trouble.  Or  it  may 
be  implied.  Possibly  the  liability  of  members  even  of 
business  associations  would  in  all  the  cases  in  which 
it  has  been  affirmed  be  more  logically  referred  to  an 
implied  antecedent  authorization  than  to  any  theory  of 
partnership.  Davidson  v  Holden**  seems  to  be  put 
upon  that  ground.  So  is  Sproat  v  Porter*  where  per- 
sons associated  together  for  the  purpose  of  obtaining  a 
charter  as  a  banking  company  were  held  impliedly  to 
authorize  expenditures,  etc.,  needfully  incurred  therefor. 
But  in  associations  which  do  not  fall  within  any  of 
these  categories  the  implication  cannot,  as  in  those  which 
do,  arise  from  the  nature,  purposes  and  necessities  of 
the  enterprise.  It  was  pointed  out  in  FUmyng  v  Ifre- 
tor/1  mentioned  in  Ash  v  GttfSr,"  and  emphasised  in 
McCd*  v  GoodfeUow"  that  in  associations  of  the  kind 
there  under  discussion,  as  distinguished  from  business 
enterprises,  the  scheme  of  operations  contemplates 
the*  defraying  of  all  expenses  out  of  funds  provided  by 
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subscriptions,  dues,  etc.,  and  implies  no  authority  in 
any  one,  member  or  officer,  to  pledge  without  limit  the 
personal  credit  of  the  members.  It  goes  without  say- 
ing that  this  scheme  may  be  modified  by  explicit  pro- 
visions to  the  contrary  or  by  the  adoption  of  measures 
in  themselves  inconsistent  with  and  therefore  to  that 
extent  displacing  it.  But  nothing  of  that  sort  being  in 
the  way,  common  experience  and  observation,  which 
are  the  sources  of  legal  presumptions,44  make  the  rule 
stated  broadly  applicable  to  associations  not  for  busi- 
ness, trade  or  commerce.  It  follows  that  as  to  such  as 
a  class  it  -may  be  declared  that  no  general  implied  au- 
thority exists  in  any  individual  member,  in  any  frac- 
tion of  the  membership,  in  any  officer  or  managing 
committee  to  bind  the  remaining  members  for  debts 
incurred  or  for  expenditures  made  on  behalf  of  the 
association  beyond  the  fund  provided  for  its  purposes 
by  subscriptions,  dues  or  other  contemplated  revenues. 
Lord  Abinger  in  Flemyng  v  Hector,49  very  pertinently 
remarks  that,  if  those  in  charge  of  the  enterprise  find 
that  more  money  is  required  than  has  been  provided, 
it  is  their  business  to  call  the  association  together  and 
ask  for  further  means. 

The  rule  stated  has  an  important  bearing  also  upon 
the  question  of  subsequent  ratification,  which  again 
may  he  express  or  implied.  If  the  presumed  under- 
standing on  all  hands  is  that  the  association  is  to  be 
managed  within  the  funds  provided  and  that  there  is  no 
implied  power  to  exceed  them,  every  member  has  a 
right  to  believe  that  it  is  being  so  managed  until  he  is 
apprized  of  the  contrary. 4S*  When  therefore  it  becomes  a 
question  whether  this  or  that  act  or  omission  on  the 
part  of  a  given  member  is  to  be  treated  as  an  implied 
ratification  of  expenditures,  etc.,  beyond  the  available 
resources,  the  principle  that  there  can  be  no  inference  of 

^4  Iron  Co.  ▼.  Tomb,  4*  P«-  3*7.  391:  Kissick  ▼.  Hunur,  184  id. 
«74.  179. 

4i  »  M.  &  W.  17*,  at  p.  183. 
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ratification  where  the  act  set  up  as  constituting  it  was 
done  in  excusable  ignorance  of  material  facts44  is  one 
to  be  seriously  reckoned  with. 

A  few  of  the  decisions  pointing  out  the  liability  of 
members  of  associations  not  of  the  business  type  may 
be  referred  to  as  illustrating  the  application  of  the  doc- 
trine of  implied  agency  and  ratification. 

Ridgely  v  Dobsan41  was  an  action  brought  against 
certain  members  of  a  literary  society  to  recover  for  books 
furnished  to  it.  The  cause  was  tried  as  between  plain- 
tiff and  one  only  of  the  defendants;  the  others  not  hav- 
ing been  served  or  having  suffered  judgment  by  default 
There  was  evidence  that  defendant,  was  a  member  of 
the  society  and  secretary  of  the  committee  that  had 
authorized  the  purchase  by  one  of  its  members.  It  was 
held  that  if  the  jury  so  believed  a  verdict  against  him 
would  be  justified  on  the  ground  that  members  of  such 
ah  association  are  liable  for  goods  supplied  to  it  on  the 
order  of  its  agent  with  their  concurrence  and  appro- 
bation. 

Very  similar  is  Heath  v  Goslin*  At  a  public  meeting 
called  in  the  interest  of  a  movement  towards  estab- 
lishing a  Normal  School  a  committee  was  appointed  to 
set  the  project  on  foot  and  assume  complete  manage- 
ment. Subscriptions  were  procured  as  a  sort  of  guar- 
anty fund.  The  committee  proceeded  to  organise  the 
school  and  managed  it  for  some  years.  During  this 
time  the  committee  authorized  its  chairman  to  employ 
plaintiff  as  teacher  at  an  annual  salary,  and  the  latter, 
being  unpaid  for  part  of  the  time,  sued  the  members 
of  the  committee.  It  was  held  that  they  were  liable. 
The  argument  unsuccessfully  advanced  in  Eichbaum  v 
Irons,  that  the  committee  was  acting  only  as  agent  for 
the  public  meeting  at  which  it  was  appointed,  and 
which  was  therefore  its  principal  and  responsible  for  its 
contracts,  was  rejected  on  substantially  the  same  ground 

«•  Tanmy  ▼.  Tatmey,  159  Pa.  17;. 
4?3  W.&8.  11S. 
«•  So  Mo.  310. 
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as  in  that  case.  The  subscribers  on  the  other  hand  were 
declared  to  be  liable  only  for  the  amounts  subscribed  by 
them. 

In  Ash  v  Guie  «•  the  decision  was  in  favor  of  the  de- 
fendants;   but  Mr.  Justice  Trunkey**  points  out  the 
conditions  under  which,  if  shown  by  the  proofs,  it  would 
upon  a  retrial  have  to  be  otherwise.    Says  he:   "The 
proof  fails  to  show  that  the  officers  or  a  committee,  or 
any  number  of  the  members,  had  a  right  to  contract 
debts      .    .    .    which  would  be  vaUd  against  every 
member  from  the  mere  fact  that  he  was  a  member.  .  .  . 
But  th«e  who  engaged  in  the  enterprise  "  are  liable  for 
the  debts  they  contracted,  ahd  all  are  included  in  such 
liability  who  assented  to  the  undertaking,  or  subse- 
quently  ratified  it.     Those  who  participated   in   the 
erection  of  the  building,  by  voting  for  and  advising  it, 
are  bound  the  same  as  the  committee  who  had  it  in 
charge.     And  so  with  reference  to  borrowing  money. 
A  member  who  subsequently  approved  the  erection  or 
borrowing  could  be  held  on  the  ground  of  ratification 
of  the  agent's  acts."    All  this  was  quoted  with  approval 
in  the  later  case  of  Pain  v  Sample,**  where,  moreover, 
the  principle  was  applied  that  member*  of  an  entertain- 
ment committee  appointed  by  the  association  are  not 
liable  to  a  suit  as  individuals  when  acting  and  under- 
stood as  acting  for  the  association  intended  to  be  bound 
and   legally  bound  as  their  principal  by  the  contract 
made.    Besides,  the  case  was  held  to  be  within  the  Act 
of  1876,"  declaring  that  members  of  certain  beneficial 
organizations  shall  not  be  individually  liable  for  debts 
payable  out  of  the  treasury  thereof. 

Murray  v  Walker  "  is  altogether  in  line  with  the  rule 
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stated  in  the  above  extract  from  Judge  Turnkey's 
opinion.  There  was  evidence  to  show  that  the  defend- 
ant had  subscribed  and  contributed  towards  the.  estab- 
lishment of  a  fair  association;  that  he  had  been  its 
vice-president;  that  he  had  acted  as  judge  at  its  races; 
that  he  had  himself  assisted  in  collecting  money  to  pay 
debts  incurred  in  its  behalf.  It  was  held  that  there  was 
enough  to  warrant  the  jury  in  finding,  not  only  that  he 
was  a  member,  but  that  he  had  ratified  the  incurring  ol 
debts  for  which  he  was  sought  to  be  held.  It  will  be 
noticed  that  in  this  conclusion,  as  well  as  in  the  rale  laid 
down  in  Ask  v  Guie,  the  dement  of  knowledge  of  the 
fact  that  the  funds  provided  were  being  exceeded  was 
not  absent  In  the  one  case  the  nature  of  the  under- 
taking in  question  would  naturally  suggest  it.  In  Ac 
other  the  defendant  indisputably  knew  that  debts  were 
being  contracted  by  the  society's  management. 

Possibly  in  this  connection  ought  to  be  mentioned 
the  decision  already  referred  to  in  Hedge  ft  Horn's 
Appeal.**  The  venture  there  involved  was  a  business 
venture.  It  was  started  by  obtaining  subscriptions  for 
"shares"  at  so  and  so  much  each,  the  total  number 
being  limited.  The  contest  arose,  in  the  form  of  a  bill 
in  equity,  between  subscribers.  The  prayers  were  for 
discovery  of  amounts  paid  in  by  each,  of  disbursements 
made  and  of  liabilities  incurred  in  behalf  of  the  associa- 
tion,— for  the  appointment  of  a  receiver,— for  the 
settlement  of  accounts  between  the  various  subscribers, 

and  for  payment  of  the  sums  to  be  found  due 

from  them  respectively.  In  short,  the  theory  of  Ac 
proceeding  was  that  all  those  subscribing  constituted 
a  partnership.  There  had  been  a  formal  organisation. 
But  a  number  of  the  defendants  had  taken  no  part  in  it 
or  in  any  of  the  subsequent  doings.  Of  these  the  Supreme 
Court  declared  that  they  were  not  to  be  held  as  partners. 
14 If  the  subscriber,"  says  Agnew,  J.,*4  "interpose  and 

u  63  Pa.  sjj. 
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act  as  a  member,  or  director,  or  attend  meetings,  or 
accept  office,  or  otherwise  give  himself  out  as  a  member, 
he  will  make  himself  liable/9  This  statement  may  be 
regarded  as  somewhat  broad,  though  perhaps  not  quite 
as  much  so  as  the  assertion  in  Devoss  v  Gray "  that  a 
member,  in  order  to  be  held  for  debts  incurred,  must  in 
some  way  have  sanctioned  or  acquiesced  in  them.  But 
the  language  was  used  in  a  case  dealing  with  a  business 
association  and  with  reference  to  circumstances  exclud- 
ing liability  even  under  so  wide  a  definition.  It  was 
therefore  quite  precise  enough  for  the  purposes  of  the 
decision.  The  latter  is,  however,  highly  instructive  in  its 
adjudication  of  the  exact  status  of  persons  who  put  their 
names  to  subscription  papers  as  agreeing  to  contribute 
to  enterprises  launched  in  that  way.  The  underlying 
principle,  indeed,  is  old  enough.**  The  subscription, 
though  followed  with  payments,  does  not  make  the 
subscriber  a  member  of  anything.  It  is  but  the  declara- 
tion of  an  intent  to  become  a  member.  As  a  contract  it 
is  merely  executory,  becoming  executed  so  as  to  estab- 
lish the  contemplated  relation,  whaetver  that  may  be, 
only  by  acts  of  participation  in  the  affairs  of  the  associa- 
tion. It  is  therefore  ordinarily  up  to  that  point  revoc- 
able. Thus  in  Fair  Association  v  Greer  *»  the  subscrip- 
tion was  held  unenforceable  against  a  subscriber  who 
thereafter  stood  aloof,  unless  it  appear  that  it  was  dis- 
tinctly given  with  a  view  to  incorporation  or  that  others 
became  subscribers  upon  the  faith  of  his  subscription.4* 
When,  however,  a  liability  to  pay  rests  upon  the  sub- 
scriber the  right  of  action,  as  intimated  in  Hedge  ft 
Horn's  Appeal**  is  at  law  and  in  the  association,  regarded, 
according  to  Singing  Society  v  Turn-Verein,*9  as  occupy- 

ft  sa  OUo  8t  159. 

i»  See  Pkifpe  ▼.  Jems,  to  IV  at*. 

ft  11  Pa.  Soper.  Ct.  loj. 

**$}**  Aeademy  v.  JbMu**,  jj  P*.  jie. 

•»  P.  S9f> 

*•  to)  Pfc.  **$,  at*. 
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ing  for  this  and  other  purposes  a  position  intermediate 
between  a  corporation  and  a  partnership.4* 

G.  A.  Endlich. 

*j  See  this  case,  and  Blair  Council  ▼.  M.  F.  B.  Ass9*.,  rs  Pa.  ( 
Ct.  99,  39,  and  Orbin  ▼.  Stevens,  13  id.  591,  509,  as  to  the  form  in  1 
an  action  at  law  or  in  equity  in  behalf  of  the  association  may  be  prop* 
erly  brought.  In  Fletcher  v.  Gawanese  Tribe,  9  Pa.  Super.  Ct.  393, 
it  was  held  that  assumpsit  could  not  be  maintained  br  a  meimSsr 
against  the  society,  eo  nomine,  or  against  all  or  some  (representing 
themselves  and  otners  interested)  of  the  members  associated  under 
the  joint  title.  The  association  is  described  as,  whilst  not  a  \ 
ship,  yet  "in  the  nature  thereof;"  a  "quasi-partnership;"  a 
Uhe  -    ' 


corporation, "  having,  '  'still  some  of  the  features  of  a  1 

ana  without  a  legal  entity  except  "through  and  by  "  its  1 

— *nd  the  controversy  as  one  between  "Quasi-partnera;"  4,  •-  a  cast 

to  which  no  common  law  process  or  judgment  was  adapted,   ft  m 

interesting  to  compare  with  this  decision  those  in  HotmB  v.  " 


Council,  15s  Pa,  537;  Dickinson  v.  Ancient  Order,  etc.,  tea*  id.  ajS; 
Blair  Council  v.  Jf.  F.  B.  Ass'n.  is  Pa.  Super.  Ct.  in  all  of  which 
judgments  in  just  such  proceedings  were  affirmed.  In  some  of  the 
states  the  practice  has  been  settled  by  statute.  In  Pennsvhrmnia  it 
may  be  true  that  adhuc  sub  judice  lis  est.    Of  course,  no  difficulty  of 


this  sort  can  arise  where  an  outside  party  seeks  to  hold  certain  desig- 
nated members  on  the  ground  of  direct  contract,  agency  or  ratal* 
cation. 
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As  Marked  by  Decisions  Selected  prom  the  Advance 

Reports, 

BANKRUPTCY. 

The  Supreme  Court  of  Wisconsin  in  Custard  v.  Wig- 
derson  et  al.t  no  N.  W.  263,  holds  that  where  a  bank* 
nipt  scheduled  the  name  of  a  creditor  as 
"Castaid,"  when  in  fact  his  name  was  "Cus- 
tard it  was  insufficiently  scheduled  under  the  Bankruptcy 
Act  of  1898  providing  that  a  debt  is  not  discharged,  it 
not  duly  scheduled.  Compare  Haack  v.  Theis*,  99  N. 
Y.  Supp.  905. 


BANKS  AND  BANKING. 

In  First  Nat.  Bank  of  R&kmottd  v.  Richmond  EUctric 
Co.,  56  S.  B.  152,  the  Supreme  Court  of  Appeals  of 
My  *  Virginia  decides  that  a  bank  depositor  ta 
DtfiMii«  bound  to  examine  within  a  reasonable  time 
and  with  ordinary  care  the  account  rendered  in.  the  pass 
book  and  vouchers  returned  to  him  by  the  bank  and  to 
report  any  errors  discovered  without  unreasonable  delay. 
Compare  Bank  v.  Morgan  117  U.  S.  96. 


COMMERCE, 

An  important  decision  with  reference  to  State  control 
over  interstate  commerce  appears  in  Jay  DelatnaUr, 
t—- -— «  Plff.  in  Err.  v.  State  of  South  Dakota,  a;  S.  C. 
****—  R.  447,  where  the  United  States  Supreme 
Court  decides  that  the  annual  license  charge  imposed 
by  a  state  law,  upon  the  business  of  selling  or  offering  for 
sale  intoxicating  liquors  within  the  State,  by  any  travel- 
ing salesman  who  solicits  orders  in  quantities  of  less  than 
five  gallons  cannot  be  regarded,  when  applied  to  inter- 
state transactions,  repugnant  to  the  commerce  clause 
of  the  Federal  Constitution,  in  view  of  the  provisions 
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COMMERCE  (Contimed). 

of  the  Wilson  Act  of  August  8,  1890  (26  Stat,  at  L.  313, 
chap.  728,  U.  S.  Corap.  Stat.  1901,  p.  3177).  that  intoxi- 
cating liquors  coming  into  the  state  shall  be  as  com* 
pletely  under  its  control  as  if  manufactured  therein. 
See  in  this  connection  Pabst  Brewing  Company  v. 
Crenshaw,  198  U.  S.  17,  and  Mayor  &  Board  of  Trustees 
of  the  City  of  New  Iberia  vsEratk,  42  Southern  945. 


CONFLICT  OF  LAWS. 

In  Ogden  v.  Ogden,  L.  R.  (1907)  Pro.  Djv.  107,  H 
appeared  that  a  ceremony  of  marriage  according  .to 
ifamty  «t  English  form  was  celebrated  in  England 
Marrtas*  between  a  domiciled  Englishwoman  and  a 
domiciled  Frenchman.  The  marriage  was  annulled  in 
France  at  the  suit  of  the  man  or  of  his  father,  whose 
consent  to  the  English  marriage  had  not  been  obtained 
and  was  necessary  according  to  the  law  of  the  man's 
domicil.  At  a  later  date  the  woman  married  a  domiciled 
Englishman  in  England.  Under  these  facts  it  is  held 
that  this  later  marriage  was  bigamous  and  mutt  be 
annulled  at  the  suit  of  the  man  who  was  a  party  to  it 
See  in  connection  herewith  Sinumin  v.  Atallac,  a  Sw.  & 
Tr.  67. 


CONSTITUTIONAL  LAW. 

In  MacMulUn  v.  City  of  Middletown,  79  N.  £.863, 
the  Court  of  Appeals  of  New  York  decides  that  a  City 
p  ■«—  Charter  providing  that  no  action  shall  be 
Sn^i«gr  maintained  for  injuries  to  a  person  from  snow 
or  ice  on  a  sidewalk  or  street  unless  written 
notice  shall  have  been  actually  given  to  the  City  Council 
and  there  shall  have  been  a  failure  to  remove  the  snow 
and  ice  within  a  reasonable  time,  was  a  valid  exercise 
of  legislative  power  regulating  the  government  of  munic- 
ipalities, and  was  not  unconstitutional  as  depriving  a 
person  injured  of  a  legal  remedy  for  a  wrong.  Compare 
Allen  v.  Cook,  21  R.  I.  525. 
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CONSTITUTIONAL  LAW  (Cootiimed). 

In  Spain  v.  St.  Louis  &  S.  F.  R.  Co.,  151  Fed.  $**9  the 
United  States  Circuit  Court  (E.  D.  Arkansas,  B.  D.) 
tetmtat,  laying  down  the  general  rule  that  it  is  within 
€tmmmm  the  power  of  Congress,  under  the  Commerce 
clause,  to  regulate  the  liability  of  a  common  carrier  to 
its  employees  for  personal  injuries  received  while  engaged 
in  interstate  transportation,  decides  that  the  Act  of 
Congress  of  June  11,  1906,  c.  3073,  34  Stat.  232,  relating 
to  the  liability  of  common  carriers  engaged  in  commerce 
between  the  -states  to  their  employees,  as  stated  in  its 
title,  commonly  called  the  "  Federal  Employers'  Liability 
Act,M  is  a  regulation  of  interstate  commerce,  and  is 
within  the  Constitutional  power  of  Congress  to  regulate 
commerce.    Compare  Smith  v.  Alabama,  124  U.  S.  465. 

It  is  decided  by  the  Supreme  Court  of  the  United 
States  in  Nicholas  V.  Halter  v.  State  of  Nebraska,  *j  S. 
nrt|iaa|  C.  R.  419  that  the  protection  of  the  national 
flag  against  illegitimate  uses  is  not  so  exclu- 
sively intrusted  to  the  Federal  government  as  to  prevent 
a  state  from  making  it  a  misdemeanor,  by  statute  to  use 
representations  of  such  flag  upon  articles  of  merchandise 
for  advertising  purposes.  Compare  Ruhstrat  v.  People, 
185  DL  133,  49  L.  R.  A.  181. 

The  Court  of  Appeals  of  New  York  holds  in  Frank  L. 
Fisher  Co.  v.  Woods,  79  N.  E.  836,  that  a  statute  making 
rr»i  mew  it  a  misdemeanor  for  any  person  in  a  city 
*  Um  of  the  first  and  second  class  to  offer  for  sale 
any  real  estate  without  the  written  authority  of  the 
owner  or  his  attorney  or  of  a  person  who  has  made  a 
written  contract  for  the  purchase  of  the  property  with 
the  owner  is  void  as  violative  of  the  State  Constitution 
and  of  the  Federal  Constitution  and  the  fourteenth 
amendment,  as  a  deprivation  of  liberty  or  property  with- 
out doe  process  of  law,  and  as  a  denial  of  the  equal  protec* 
tkmofitelaws.  See  in  this  connection  People  v.  GiUum, 
109  N.  Y.  389. 
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CONTRACTS. 

The  Supreme  Court  of  Alabama  decides  in  Allen  H 
al.  v.  Caldwell,  Ward  &  Co.,  42  Southern  855,  that  though 
||_.  a  contract  for  the  sale  of  cotton  on  maigins, 

where  neither  party  expects  or  agrees  to 
receive  or  deliver  actual  cotton,  be  a  wager  under  the 
common  law,  a  broker  who  has  no  interest  in  the  trans- 
action and  does  not  share  in  the  profit  or  loss  is  entitled 
to  reimbursement  for  advances  made  for  his  principal 
Compare  HawUy  v.  Bibb,  69  Ala.  5a. 


CONVERSION. 

The  Court  of  Appeals  of  New  York  holds  in  Valentine 
v.  Long  Island  R.  Co.,  79  N.  E.  849,  that  where  a  carrier 
ft,!,,,,,  received  railroad  iron  for  transportation  in 
owmtim»  g(XXj  faithf  without  knowledge  that  it  was  the 
carrier's  own  property,  and  thereafter  discovered  the 
fact,  the  carrier  could  avail  itself  thereof  as  a  defense  to 
an  action  for  conversion.  Compare  Muttins  v.  dick- 
ering, no  N.  Y.  513,  1  L.  R.  A.  463. 


COPYRIGHT. 

The  United  States  Circuit  Court  (N.  D.  IU.  B.  D.) 
decides  in  Bracken  v.  Rosenthal  et  al.9 151  Fed.  136  that  a 
PHotw«piw  photograph  of  a  copyrighted  piece  of  sculp- 
.« scJpt^r.  fme  fa  a  -copy"  thereof,  within  the  meaning 
of  Rev.  St.  S4952  [U.  S.  Comp.  St.  1901,  p.  3406],  and,  if 
made  without  authority  from  the  proprietor  of  the  copy- 
right, is  an  infringement  thereof.  Compare  Folk  v. 
Howell  37  Ped.  202. 


CORPORATION. 

The  Supreme  Court  of  Pennsylvania  decides  in  Boggs 
v.  Boggs  &  Buhl,  217  Pa.  10  that  an  agreement  among 
__  stockholders  of  a  corporation  providing  that 

h«m«c»'         the  holders  of  a  majority  of  the  common 


AgTMi  stock  may  declare  that  a  stockholder  has 

ceased  to  be  a  desirable  associate  either  on  account  of 


PROGRESS  OP  THE  LAW.  357 

CORPORATION  (Contsmwd). 

incompetency,  or  personal  conduct,  and  thereupon  ap- 
praise and  take  his  stock  at  its  cash  value,  is  a  valid 
contract  and  binding  upon  all  the  parties  to  it;  and  if  a 
majority  after  proper  consideration  and  in  good  faith 
find  that  a  particular  member  has  ceased  to  be  a  desir- 
able associate,  and  have  also  in  good  faith  appraised 
such  member's  stock,  the  majority  may  by  a  bill  in 
equity  enforce  the  specific  performance  of  the  agreement, 
and  compel  a  transfer  of  the  member's  stock  at  the 
appraisement  fixed  by  the  majority  without  any  addition 
for  good  will. 


COURTS/ 

In  City  of  Definac*  v.  McGonigale,  150  Ped.  689,  the 
United  States  Circuit  Court  of  Appeals  of  the  Sixth 
Circuit  decides  that  a  state  statute  pro- 
hibiting the  appointment  of  nonresidents 
of  the  state  as  receivers  applies  only  to  its  own  courts, 
and  cannot  control  the  action  of  a  federal  court. 


DEATH.. 

In  Darlington  v.  Roscoe  &  Sons,  L.  R.  (1907)  219, 
the  English  Court  of  Appeals  decides  that  where  the  sole 
MnnHr  dependant  of  a  deceased  workman,  whose 
*"*  death  was  caused  by  an  accident  arising  out 

of  and  in  the  course  of  his  employment,  made  a  claim 
against  his  employers  for  compensation  under  the  English 
Workmen's  Compensation  Act,  1897,  but  died  before 
any  award  was  made  in  respect  of  that  claim  the  right 
to  compensation  survived  and  passed  to  the  legal  personal 
representative  of  the  deceased  dependant.  The  impor- 
tance of  the  case  with  respect  to  the  assignability  and 
survival  of  the  right  of  action  for  death  is  obvious.  Com* 
pare  In  re  O'Donovan,  (1901)  2  L.  R.  633. 
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DIVORCE. 

In  Cushman  v.  Cushman,  79  N.  E.  809  the  Supreme 
Judicial  Court  of  Massachusetts  decides  that  where, 
owmiBi  m  a  suit  for  divorce  by  a  wife  on  the  ground 
R«crtaiMtiM  of  adultery,  the  husband,  by  way  of  recrimi- 
nation set  up  desertion,  it  was  error  for  the  court,  in 
finding  against  desertion,  to  dismiss  the  wife's  libel  on 
the  ground  that  there  was  on  her  part  such  unmind- 
fulness  of  marital  obligations  as  to  preclude  divorce; 
for,  while  the  recrimination  need  not  be  of  the  same 
nature  as  that  relied  on  in  the  libel,  it  must  be  such  aa  in 
the  law  would  be  sufficient  ground  for  dhmoe.  Compare 
Watts  v.  Watts,  160  Mass.  464,  93  L.  R.  A.  1*7. 


EVIDENCE. 

In  Kohl  v.  Bradley,  Clark  &  Co.  no  N.  W.  365  the 
Supreme  Court  of  Wisconsin  holds  that  plaintiff  may 
flirwiwj  introduce  a  copy  of  a  telegram  sent  by  him 
btmmc*  to  defendant,  without  notice  to  produce  the 
original;  defendant's  counsel  stating  that  it  did  not  have 
the  original  and  never  received  the  telegram. 


FEDERAL  COURT* 

In  Brun  et  al.  v.  Mann,  151  Fed.  145,  the  United 
States  Circuit  Court  of  Appeals  of  the  Eighth  Circuit 
decides  that  a  suit  in  equity  dependent  upon 
a  former  action  of  which  the  national  court 
had  jurisdiction  may  be  maintained  without  diversity 
or  citizenship  or  a  federal  question  (1)  to  aid,  enjoin,  or 
regulate  the  original  suit;  (2)  to  restrain,  avoid,  explain, 
or  enforce  the  judgment  or  decree  therein;  or  (3)  to 
enforce,  or  obtain  an  adjudication  of  liens  upon  or  claims 
to  property  in  the  custody  of  the  court  in  the  original 
case.  Compare  Campbell  v.  Golden  Cyc.  Min.  Co.,  141 
Fed.  610. 
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FEDERAL  COURTS  (Continued). 

A  very  important  decision  of  the  United  States 
Supreme  Court  appears  in  Catherine  Schlemmer,  Plff. 
T„lllflllll„  **  Err.  v.  Buffalo,  Rochester,  &  Pittsburg 
Railway  Company,  27  S.  C.  R.  407  where  it 
is  held  that  a  state  court,  by  deciding  that  a  railway 
employee  who  was  killed  while  attempting  to  make  a 
coupling  with  a  car  not  equipped  with  an  automatic 
coupler,  as  required  by  the  Act  of  Congress  of  March  s9 
1893  (27  Stat,  at  L.  531  chap.  196,  U.  S.  Corap.  Stat 
1901.  p.  3174)  $2,  was,  as  a  matter  of  law,  guilty  of 
contributory  negligence  in  lifting  his  head  a  little  too 
high  after  he  had  been  warned  of  the  danger,  cannot 
defeat  the  appellate  jurisdiction  of  the  Federal  Supreme 
Court,  where  18  of  that  statute  was  specially  invoked  as 
excluding  the  defence  of  assumption  of  risk.  Four 
Judges  dissent.  Compare  Chrisman  v.  Miller  197  II.  S. 
313- 


FORGERY. 

In  National  Exchange  Bank  of  Providence  v.  United 
States,  .151  Fed.  402  the  United  States  Circuit  Court  of 
r,k#w7  Appeals  of  the  First  Circuit  laying  down  the 
•f^y"**  general  principle  that  the  ordinary  rule,  to 
entitle  one  who  through  mistake  has  paid  out  money  on 
a  forged  indorsement  of  a  check  or  other  commercial 
paper  to  recover  the  same  back,  is  that  notice  of  the 
forgery  must  be  given  to  the  party  receiving  such  pay- 
ment within  a  reasonable  time  after  its  discovery,  decides 
that  pension  checks,  or  warrants,  issued  by.  a  pension 
agent  of  the  United  States  or  an  Assistant  Treasurer, 
are  commercial  paper,  and  the  right  of  the  United 
States  to  recover  from  one  to  whom  such  a  check  was 
paid  on  a  forged  indorsement  of  the  name  of  the  payee 
is  governed  by  the  ordinary  rules  applicable  to  such 
paper.  One  Judge  dissents.  Compare  Cooke  v.  United 
States,  91  U.  S.  389. 
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HOSPITALS. 

The  Supreme  Court  of  Utah  holds  in  Gitshoffen  v. 
Sisters  of  Holy  Cross  Hospital  Assn\  88  Pac  691  that 
Liability  itr  where  a  corporation  conducting  a  hospital 
"•r^*- ■»  received  plaintiff  into  the  hospital  for  treat- 
ment under  a  contract  for  hire  with  the  county,  though 
the  relation  between  plaintiff  and  the  county  was  a 
charitable  one,  plaintiff  was  entitled  to  recover  for 
injuries  sustained  through  the  negligence  of  the  corpora- 
tion's nurses. 


HUSBAND  AND  WIPE. 

In  MnlUr  v.  Knibbs  et  ux.  79  N.  E.  762  the  Supreme 
Judicial  Court  of  Massachusetts  decides  that  the  father 
BbCM_^  of  a  wife  is  not  liable  to  the  husband  for  her 
Aw«y  w*  desertion,  resulting  from  conduct  on  the  part 
of  the  father,  unless  he  was  actuated  by  malice  or  ill 
will;  it  being  proper  for  a  father  to  bring  such  motives 
of  persuasion  or  inducement  to  bear  upon  the  daughter 
as  should  fairly  and  honestly  be  called  for  by  her  best 
interests.  See  in  this  connection  Hutchison  v.  P*dk,  5 
Johns.  196. 

INSURANCE. 

The  St.  Louis  Court  of  Appeals  decides  in  Lnrim  «f 
al.  v.  Supreme  Lodge  Knights  of  Pythias  of  the  World,  99 
S.  W.  821  that  where,  when  one  made  appli- 
cation for,  and  obtained  of  a  beneficial  asso- 
ciation, a  certificate  of  life  insurance,  there 
was  no  provision  in  the  constitution  or  by-laws  of  the 
association  in  regard  to  suicide,  and  no  reference  was 
made  thereto  in  the  application  or  certificate,  the  pro- 
visions in  the  application  and  certificate  that  such 
member  shall  "be  governed M  and  his  contract  shall 
"be  controlled99  by  all  laws,  rules,  and  regulations  of 
the  association  then  in  force  or  that  might  be  thereafter 
*******  did  not  authorise  a  subsequent  by-law  reduciqg 
the  amount  of  recovery  in  case  of  suicide;  forfeiture  of  a 
vested  right  not  being  authorised  unless  it  dearly  appears 
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INSURANCE  (Contsmed). 

that  such  was  the  result  that  the.  party  against  whom 
the  forfeiture  is  sought  to  he  invoked  had  in  contempla- 
tion and  intended  when  entering  into  the  contract.  See 
in  connection  herewith  Pain  v.  Society  of  SL  Jean,  5s 
N.  E.  50s. 

It  is  held  by  the  Court  of  Appeals  of  Kentucky  in 
Woodmen  of  the  World  v.  Waiters,  99  S.  W.  930,  that 
o^tni.  where  insured  shot  and  killed  S.  in  sdf- 
•m  ton  an  defense,  and  was  also  shot  and  killed  by  S., 
insured  did  not  die  in  consequence  of  a  violation  or 
attempted  violation  of  the  laws  of  the  state  or  of  the 
United  States,  within  a  benefit  certificate  precluding  a 
recovery  under  such  circumstances. 

The  Supreme  Court  of  Nebraska  in  Merriman  v.  Grand 
Lodge  Degree  of  Honor,  no  N.  W.  30a,  decides  that  where 
a  married  woman  is  the  holder  of  a  policy  of 
life  insurance,  it  is  not  a  false  representation 
for  her  to  sign  a  certificate,  when  she  is  pregnant,  stating, 
that  she  is  in  sound  bodily  health,  if  the  certificate  is 
otherwise  true.  Compare  American  Order  of  Protection 
v.  Stanley,  5  Neb.  13s. 


INTOXICATING  LIQUORS. 

With  one  judge  dissenting  the  Court  of  Criminal 
Appeals  of  Texas  holds  in  Tombeangh  v.  State  98  S.  W. 
1054,  that  a  loan  of  a  pint  of  whiskey,  the 
same  amount  to  be  returned  by  the  borrower, 
constitutes  a  sale,  regardless  of  whether  the  person  loan- 
ing it  is  a  member  of  a  dub  engaged  in  taking  orders 
for  whiskey.   Compare  Roy  v.  State  79  S.  W.  535. 


LANDLORD  AND  TENANT. 

An  important  decision  with  reference  to  the  relation 
between  the  owner  of  an  office  building  and  the  occu- 
0^  pants  thereof  appears  in  Walsh  v.  PhiladcL 

"■llilMf       fhfa  Bourse,  Appelant,  3a    Fa.  Super.  Ct 
348.  where  it  is  decided  that  the  stairways,  elevators  and 
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LANDLORD  AND  TENANT  (CoBtimMd). 
halls  of  an  office  building  are  not  pared  of  the  demised 
premises  so  far  as  bailors  of  the  tenants  are  concerned, 
and  that  therefore  when  property  bailed  to  a  tenant  has 
been  removed  from  the  room  demised  to  some  other 
part  of  the  building  it  is  not  subject  to  distraint  for  the 
rent  due  by  the  tenant. 


NBGUGRNCB. 

The  Supreme  Court  of  Pennsylvania  decides  in  Hard- 
ing, Appelant,  v.  Phila.  Rapid  Transit  Company,  217  Pa. 
fnufcwM  69  that  one  who  undertakes  to  ride  on  the 
f-  running  board  of  a  summer  street  car,  outside 

of  a  lowered  bar  is  guilty  of  negligence  per  je,  and  cannot 
recover  for  injuries  incident  to  his  position,  whether  he 
could  have  got  a  safer  position  or  not.  See  also  Bumbear 
v.  Traction  Co.  198  Pa.  198. 

The  Supreme  Court  of  Mississippi  holds  in  Temple  v. 

McComb  City  Electric  Light  &  Power  Co.,  42  Southern 

874  that  where  a  small  boy,  climbing  in  an 

toSiSSnl  °^  tree  i^v^S  abundant  brandies!  is  in- 
jured by  coming  in  contact  with  an  electric . 
light  wire  passing  through  the  tree  and  negligently  per- 
mitted by  the  company  to  remain  uninsulated,  the  com* 
pany  is  liable,  since  it  is  bound  to  take  notice  of  the 
immemorial  habit  of  small  boys  to  climb  such  trees. 

In  ShulU  v.  Old  Colony  St.  Ry.  79  N.  E.  873,  the  Su- 
preme Judicial  Court  of  Massachusetts  decides  that 
^lfcgfr'  where  a  person  was  injured  through  the 
**»*—  negligence  of  a  third  person  and  the  concur* 
ring  negligence  of  one  with  whom  she  was  riding  as  guest, 
the  driver's  negligence  would  not  be  imputed  to  her, 
where  in  entering  and  continuing  in  a  conveyance  she 
acted  with  reasonable  caution,  and  had  no  ground  to 
suspect  incompetency  and  no  cause  to  anticipate  negli- 
gence on  the  part  of  the  driver,  and  if  the  impending 
danger,  although  in  part  produced  by  the  driver,  was  so 


PROGRESS  OP  THE  LAW.  363 

NEGLIGENCE  (Continutd). 

sudden  or  of  such  a  character  as  not  to  permit  or  require 
her  to  act  for  her  protection.  Compare  Murray  v.  Boston 
Ice  Co.  180  Mass,  165. 


PATENTS. 

The  United  States  Circuit  Court  of  Appeals  of  the 
First  Circuit  decides  in  Continental  Paper  Bag  Co.  v. 
Svlit  to  Eastern  Paper  Bag  Co.,  150  Fed.  741  that 

lafrinnmat   tjlc  fact  that  the  machine  of  a  patent  has 

never  been  put  into  commercial  use  does  not  preclude 
the  owner  of  the  patent  from  maintaining  a  suit  in  equity 
to  enjoin  its  infringement.  One  Judge  dissents.  See  in  con- 
nection herewith  Bcment  v.  Nat.  Harrow  Co.  186  U.S  70. 

PLEADING. 

The  Supreme  Court  of  Georgia  holds  in  Shumate  v. 
Ryan,  56  S.  B.  103,  that  when  an  action  is  brought  upon 
a  debt,  and  the  defendant  pleads  a  discharge 
in  bankruptcy,  the  plaintiff  may  amend  his 
petition  by  alleging  a  new  promise  to  pay,  made  after 
the  adjudication  in  bankruptcy  and  before  the  suit  on  the 
debt  was  brought.    Compare  Beart  v.  Simmons,  9  Ga.  4. 


RAILROADS. 

In  Arnold,  Appellant,  v.  Buffalo,  etc.,  Ry.  Co.%  3a  Pi. 
Super.  Ct.  452  it  is  decided  that  the  inchoate  dower  of  a 
BmhMiit  d*.  wife  is  defeated  by  the  survey,  location, 
■•!*:  Dvwr  g^  adoption  of  the  right  of  way  of  a  railroad 
over  the  land  of  her  husband,  an  agreement  by  the 
owner,  her  husband,  and  the  railroad  company  upon  the 
amount  of  damages  to  be  paid  for  the  taking  of  the  right 
of  way,  the  payment  of  such  damages  by  the  company  to 
the  owner,  a  giant  by  the  owner  of  the  right  to  con- 
struct and  operate  the  road  upon  the  location  adopted 
and  a  release  of  damages  therefor,  and  the  construction 
and  operation  of  a  public  railroad  upon  the  location 
agreed  upon.  See  in  this  connection  Thurber  v.  Town- 
send,  %%  N.  Y.  517. 
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SALES. 

In  Paducak  Packing  Co.  v.  /.  T.  Polk  Co.,  99  S.  W. 
929,  the  Court  of  Appeals  of  Kentucky  holds  that  where 
Acce*«M»«f  a  proposition  of  sale,  made  by  mail,  arrived 
propo«iti*M    at  tjie  buye^g  place  of  business  on  Saturday 

and  was  accepted  on  Monday,  the  court,  in  submitting 
the  question  whether  this  was  an  acceptance  within  a 
reasonable  time,  did  not  err  in  using  the  words  "within 
such  time  as  was  reasonably  in  contemplation  between 
the  parties  at  the  time  the  offer  was  made  and  delivered, ,f 
instead  of  "considering  the  nature  of  the  case."  Com- 
pare Hutchison  v.  Blackeman,  3  Mete  80. 


SIDEWALKS. 

The  Supreme  Court  of  Alabama  decides  in  Fielder  v. 
Tipton,  43  Southern  98s  that  though  there  is  no  law  or 
RMiat  Bicycto  ordinance  of  a  city  prohibiting  the  riding  of 
Tk*rM*  a  bicycle  on  a  sidewalk,  one  riding  a  bicycle 
on  a  sidewalk  is  responsible  to  any  pedestrian  who  it 
injured  thereby  while  in  the  proper  exercise  of  hit 
rights;  and  hence,  in  an  action  for  injuries  to  plaintiff, 
who  was  run  into  by  defendant,  riding  a  bicycle  00  a 
sidewalk  in  the  city,  an  allegation  of  the  complaint  that 
defendant  ran  into  plaintiff  and  injured  her  was  suffi- 
cient, without  any  further  allegation  of  negligence. 
Compare  Purple  v.  Greenfield,  138  Mass.  1. 


SLANDER. 

It  is  decided  by  the  Supreme  Court  of  Georgia  in 
Proctor  v.  Pointer,  56  S.  E.  1x1,  that  in  charging  upon 
u—Hy  —  the  defense  that,  at  the  time  of  the  alleged 
MtMt  slander,  the  defendant  Was  mentally  unsound 
and  irresponsible  for  his  conduct,  it  is  erroneous  to 
instruct  the  jury,  in  effect,  that,  notwithstanding  this 
defense  be  satisfactorily  made  out,  the  plaintiff  would  be 
entitled  to  recover  if  the  jury  should  find  that  a  plea  of 
justification  filed  by  the  defendant  was  not  sustained  by 
the  evidence,  and  he  was  of  sound  mind  when  he  inter- 
posed  the  plea. 
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STATUTE  OP  FRAUDS. 

The  Supreme  Judicial  Court  of  Mamjuliinelts  decides 
in  Kemensky  v.  Chapin  H  a/..  79  N.  E.  7S1  that  although 
the  delivery  of  goods  to  a  railway  company 
griuwf  selected  by  them  was  a  delivery  to  the  pur- 
chasers, yet,  where  the  company  was  author- 
ized only  to  receive  the  goods  for  transportation,  there 
was  no  express  or  implied  authority  to  accept  them  for 
the  purchasers,  and  under  such  conditions  mere  delivery 
does  not  constitute  a  sufficient  acceptance  under  the 
statute  of  frauds.    Compare  SUmg  v.  Dodds,  47  Vt  348. 


SUNDAY. 

In  Commonwealth  v.  Kirshen,  80  N.  B.  a,  it  appeared 
that  defendant  operated  a  workshop,  in  which  he  em- 
Nb  ployed  nine  men  and  twelve  women.  On 
the  first  day  of  the  week  he  opened  the  shop 
to  allow  those  who  desired  to  do  so  to  go  in  and  work, 
and  nine  men  and  one  woman  of  defendant's  employees 
went  in  and  worked  during  the  day,  when  he  opened  the 
shop  again  to  permit  them  to  leave  in  the  evening;  the 
doors  being  kept  locked  in  the  meantime,  so  that  no 
other  person  was  allowed  to  enter.  Under  these  facts 
the  Supreme  Judicial  Court  of  Massachusetts  holds  that 
defendant  was  guilty  of  keeping  open  his  workshop  on 
the  Lord's  Day  for  the  purpose  of  doing  business  therein. 


SURVIVAL  OF  ACTIONS. 

In  Johnson  v.  Levy  et  al.  43  Southern  46,  the  Supreme 
Court  of  Louisiana,  laying  down  the  general  principle 
that  the  right  of  action  for  breach  of  marriage 
promises  survives,  holds  with  respect  to 
damages  that  damages  resulting  from  injury 
to  feelings,  reputation,  and  standing  are  recognized  in 
that  state  as  actual,  or  compensatory,  as  contradis- 
tinguished from  exemplary,  or  vindictive,  damages,  and 
where  they  arise  ex  contractu,  and  the  liability  of  the 
obligor  is  fixed  (subject,  to  the  obligation  of  the  obligee 
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SURVIVAL  OP  ACTIONS  (Continued), 
to  prove  his  case)  by  his  being  put  in  default,  there  is  no 
reason  why  they  should  not  be  recovered  in  the  same 
manner,  and  to  the  same  extent,  as  damages  to  person 
or  property.  See  in  this  connection  Edwards  v.  Ricks 
30  La.  Ann.  926. 


TAXATION. 

In  Commonwealth  v.  Solliger,  98  S.  W.  1040  the  Court 
of  Appeals  of  Kentucky  decides  that  warehouse  receipts! 
warttom*  wherever  issued,  and  whatever  they  may 
*•"*•  represent,  are  intangible  personal  property, 
whose  situs  for  purposes  of  taxation  is  the  domicile  of 
their  owner;  hence  the  warehouse  receipt  owned  by  a 
person  domiciled  in  that  state  for  whiskey  exported  to  a 
foreign  country  may  and  should  be  taxed  here,  and  at 
such  value  as  it  may  have  had  on  the  day  fixed  by  the 
statute  for  listing  property. 
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Civil  Liability  of  Bank  Directors. — "The  directors  of  a 
bank  or  other  corporation,  are,  and  always  were,  personally 
liable  at  common  law  for  (i)  unauthorized  acts,  as  well  as  for 
a  failure  to  exercise  proper  care  and  diligence  in  the  discharge 
of  their  office,  when  such  acts  of  (a)  misfeasance  or  (t)  non- 
feasance are  productive  of  damage  to  the  corporation/'*  This 
liability  has  not  been  superceded  by  a  statutory  one.  The 
performance  of  an  act  prohibited  by  Statute  may  subject  the 
corporation  to  a  forfeiture  of  its  charter,  and  the  directors  to 
a  criminal  action,  but  this  would  not  render  them  civilly 
liable.  The  statutes  merely  restrict  and  define  the  powers 
delegated."  It  is  still  a  common  law  liability.  It  arises  out 
of  the  contractual  relation  of  principal  and  agent,  and  there- 
fore there  is  a  liability  for  all  losses  resulting  from  (i)  ultra 
vires  acts,  (a)  frauds,  and  (3)  negligence.  Since  the  duty 
assumed  is  entirely  gratuitous,  it  is  governed  by  the  common 
law  doctrine  applying  to  mandataries*  A  refusal  to  execute 
the  agreement  incurs  no  liability,  because  of  the  absence  of 
consideration,  but  if  entered  upon,  it  must  be  carried  out  in 
conformity  to  the  terms  of  the  request. 

The  scope  of  the  director's  authority  is  defined  by  the 
common-law,  the  charter  and  by-laws  of  the  bank,  and  the 
statutes  of  the  U.  S.  Ignorance  is  no  defense,4  but  an  ultra 
vires  act  is  excusable,  if  it  were  due  to  a  bona  fide  mistake 
of  (1 )  law  or  (a)  fact,  «.*.,  as  to  the  legal  extent  of  the  authority, 
or  as  to  the  circumstances  in  regard  to  which  he  was  exercising 
it,  even  though  it  was  due  to  incompetence.  "However 
ridiculous  and  absurd  their  conduct  might  seem.  .  .  .  H 
is  the  misfortune  of  the  company,  that  they  chose  such  unwise 
.directors."* 

Although  frequently  called  trustees,  directors  are  not  such 
in  the  technical  sense  of  the  word.  They  are  not  parties  or 
privies  to  any  express  declaration  of  trust  or  agreement  with 
the  stockholders.  But  they  do  stand  unquestionably  in  a 
fiduciary  relation  to  the  stockholders,  and  accordingly  in 
defining  what  constitutes  an  act  of  misfeasance  on  the  part 
of  the  directors,  the  rigid  rule  governing  the  affirmative  acts 
of  trustees  is  applied.  What  would  be  fraudulent,  on  the 
part  of  a  trustee,  is  considered  so,  on  the  part  of  a  director. 
The  integrity  of  his  intentions  is  not  material.  "Like  a 
trustee  he  is  absolutely  prohibited  from  the  performance  of 
those  questionable  acts  wherein  his  conduct  may  be  wholly 

tCockriU  vjCoofer.  86  Fed.,  ^(1898). 


•  Brim  v.  Spudding,  141  U.  S.,  tjt  (1891). 
sSpenng's  App.,  71  Pa.,  n  (1871). 

•  Cooptrv.  Hill,  94  Fed.,  581  (1899). 


sSpering't  App.,  71  Pa.,  n  (187a).    Contra  Hnn  v.  Cory.  St  N.  Y., 
6s  (1SS0). 
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free  from  blame,  but  where  the  bias  of  self-interest  is  strong,  and 
may  influence  him  without  his  own  recognition  of  the  fact.** 

Three  factors  enter  into  the  question  as  to  how  mock 
abstention  is  required  to  make  directors  liable  for  nonfeasance. 
By  the  (1)  statutes  of  the  U.  S.  a  director  is  allowed  to  delegate 
aP.  the  immediate  management  of  the  bank,  together  with  all 
the  discretionary  power  appertaining.  Only  in  case  of  a  loss 
resulting  from  an  attempt  to  delegate  the  duty  of  M  general 
supervision  and  control"  is  there  any  liability.*  The  agents 
appointed,  to  whom  the  above  duties  are  delegated,  become 
the  agents  of  the  bank.  The  directors  are  not  insurers  of  their 
fidelity,  and  if  the  directors  are  liable  for  their  acts,  it  is  not 
on  the  ground  of  agency,  but  because  of  a  neglect  of  the  above 
duty  of  general  supervision  and  control*  Because  of  the  (s) 
voluntary  nature  of  the  duty  assumed,  the  utmost  degree  of 
care  is  not  required.  A  mandatary  need  exercise  only  ordinary 
care  and  diligence,  and  is  orly  liable  for  crassa  ntgUgentio— 
gross  negligence.*  And  lastly  (3)  the  courts  are  under  a 
"perplexing  restraint  lest  they  should  by  severity  of  their 
rulings,  make  directorships  repulsive  to  the  class  of  men  whose 
services  are  most  needed,  or  by  laxity  in  dealing  with  glaring 
negligence,  render  worthless  the  supervision  of  directors  over 
national  banks,  and  leave  these  institutions  a  prey  to  dishonest 
executive  officers."* 

Accordingly  it  has  been  ruled,*  that  when  the  directors 
have  delegated  all  their  powers,  except  those  of  general  super* 
vision  and  control;  and  an  attempt  is  made  to  hold  them 
liable  for  the  acts  of  the  appointed  officers,  the  neglect  which 
would  render  them  liable  must  depend  upon  all  the  circum- 
stances. "  If  nothing  has  come  to  their  knowledge,  to  awake 
suspicion  of  the  fidelity  of  the  president  and  cashier,  ordinary 
attention  to  the  affairs  of  the  institution  is  sufficient."*  When- 
ever ordinary  attention  is  sufficient  to  acquaint  them  with 
suspicious  facts,  they  must  act.  But  there  is  no  duty  to 
cause  an  examination  of  the  books  of  the  bank,  as  long  as 
there  is  no  suspicion,  although  it  would  have  taken  but  little 
time,  and  would  have  shown  the  true  state  of  affairs  *  The 
practical  result  of  this,  is  to  exempt  the  directors  from  all 
liability  except  in  case  of  gross  and  supine  negligence.  Upon 
the  authority  of  this  case,  it  has  been  held  that  directors  were 
not  liable,  when  the  exercise  of  ordinary  care  and  diligence 
did  not  discover,  that  the  examining  committee  were  not  doing 
their  duty,  but  were  relying  upon  the  statements  prepared  by 

*Munson  v.  Syracuse,  103  N.  Y.,  5S  (18S6). 
1  Warner  v.  Ptnoyer.  91  Pad.,  5S7  (189S). 
*CharitabU  Corporation  v.  Sutton,  t  Atk.,  40*  (i74«>. 
•  Xobiwon  ▼.  Hall,  63  Fed.,  tit  (1894). 
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the  cashier,  because  there  was  no  affirmative  duty  on  their 
part  to  cause  an  examination  of  the  books  to  be  made.*  In 
the  same  case  it  was  held,  that  non-attending  directors  were 
not  liable,  because  the  loss  was  not  due  to  their  neglect,  since 
those  who  did  attend,  did  not  know.*  In  view  of  the  above, 
the  case  of  Rankin  v.  Cooper,  149  Fed.,  1010  (1907)  seems  to 
be  inaccurate,  when,  in  summing  up  the  duties  of  the  directors, 
it  states  "that  a  part  of  their  duty  of  general  supervision,  is 
to  cause  an  examination  of  the  conditions  and  resources  of 
the  bank  to  be  made  with  reasonable  frequency." 


Dying  Declarations. — The  long  accepted  rule  that  a 
dying  declaration  receives  a  sanction  equivalent  to  that  con* 
ferred  by  an  oath  because  of  the  positive  expectation  by  the 
declarant  that  his  death  is  imminent,  and  the  consequent 
presumption  that  he  will  speak  only  the  truth,  is  one  from 
which  the  courts  have  been  slow  to  depart.  In  England  the 
adherence  to  it  is  absolute:  not  only  will  a  statement  made 
by  one  who  has  been  informed  that  recovery  is  barely  within 
the  range  of  possibility,  be  excluded,1  but  the  courts  maintain 
that  the  knowledge  of  approaching  dissolution  must  be 
affirmatively  shown*  Tins  doctrine,  long  regarded  as  the 
only  safe  limitation  of  an  exception  to  a  rule  against  hearsay 
which  many  judges  have  considered  of  doubtful  propriety, 
has  been  followed  without  alteration  in  many  American  juris- 
dictions. Accordingly  a  Massachusetts,*  and  a  New  Jersey4 
case  have  held,  that  where  a  decedent  was  told  that  his  only 
hope  of  recovery  lay  in  an  operation,  and  that  such  hope  was 
exceedingly  slight,  the  declarations  made  thereafter  were 
inadmissible,  since  the  court  was  not  convinced  that  the 
declarant  had  abandoned  all  expectation  of  surviving. 

The  American  courts  do  not,  however,  generally  require 
an  affirmative  statement  from  the  declarant  that  he  has  given 
up  all  hope  of  getting  well,  provided  the  circumstances  are 
such  as  to  raise  a  strong  presumption  that  such  is  his  mental 
attitude*  This  presumption  may  be  strengthened  by  sig- 
nificant acts  on  his  part,  such  as  a  willingness  to  receive  the 
last  sacraments  of  the  Catholic  Church,*  or  the  hasty  execu- 
tion of  a  will.*  In  this  latter  case  the  presumption  was  held 
not  to  be  rebutted  by  the  fact  that  the  testator  asked  whether 
the  will  would  be  of  any  effect  in  case  he  recovered,  nor  did 


■  R*%  v.  Christie,  O.  B.,  iSs. 

•Omen  v.  Dotal*,  1  Cox  C.  C.  95  (1644). 

*Com.  v.  Roberts,  10S  Mass.,  sot  (1S71). 

4  Peak  v.  Stat*,  jo  N.  J.  L.,  179  (iSSS). 

sKUpatrieh  ▼.  Commonwealth,  31  Pa.,  19S  (185S). 

•Carver  v.  U.  5.  164  U.  S.,  694(1896). 

lAUiton  v.  Commonwealth,  99  Pa.,  17  (iSSi>. 


37t 

a  iiniiar  restriction  placed  by  a  declarant  i 
-  :hat  in  c.^e  she  got  well  she  did  no 
operate  to  defeat  its  admissibility.* 

Thus  the  tendency  seems  to  be  to  consider  tath-r  the  i 
state  of  mind  resulting  from  an  overwhelming  force  of  cir- 
cumstances, than  to  require  a  total  exclusion  of  all  suggestion* 
holding  out  any  hope  of  recovery.  T\c  distinct  departure 
from  the  old  hard  and  fast  rule  was  made  by  a  Georgia  • 
in  1887,*  in  which  the  court  admitted  the  declaration 
the  fact  that  a  physician  told  the  declarant  that  there 
"one  chance  in  a  hundred"  for  his  recovery.  This  freer,  and. 
it  is  submitted,  more  common  sense  doctrine  has  been  adopted 
by  the  Supreme  Court  of  Oregon  in  the  recent  case  of  State 
v.  Thompson— 48  Pac.  Rep.,  583  (1907).  The  facts  show  a 
warning  to  the  deceased  by  his  physician  that  his  only  chance 
lay  in  an  operation,  and  that  he  would  probably  never  come 
out  from  under  the  influence  of  the  anaesthetic.  Deceased 
then  made  the  statement  and  died  fifteen  or  twenty  minutes 
afterwards,  while  the  anaesthetic  was  being  administered. 
The  court  held  that,  under  all  the  circumstances,  considering 
the  nature  of  the  wound  and  the  grave  character  of  the  sur- 
geon's warning,  the  mere  fact  that  deceased  was  willing  to 
take  the  only  chance  held  out  to  him  for  his  recovery  did  not 
invalidate  his  declaration. 


Thb  XI  Amendment  and  the  Right  or  the  Federal 
Courts  to  enjoin  state  officers  from  enforcing  in  State 
Courts  a  State  Law  repugnant  to  the  Constitution  of 
the  United  States. — Amendment  XI.  "The  Judicial 
power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  Citizens  of  another  State,  or  by 
Citizens  or  Subjects  of  any  Foreign  State." 

No  difference  of  opinion  or  doubt  seems  ever  to  have  existed 
that  a  State  officer  is  amenable  to  suit  if  he  takes  possession 
of  the  property  of  an  individual  by  virtue  of  an  unconstitu- 
tional law.  In  such  cases  a  suit  against  the  officer  is  not  a 
violation  of  the  Eleventh  Amendment.  Tindal  v.  WesUy, 
167  U.  S.  204,  212  (1897):  Scott  v.  Donald  165  U.  S.  58,68 
(1897):   In  ft  Tyler,  149  U.  S.  164,  (1891). 

Where,  however,  the  wrong  has  not  been  consummated 
by  a  physical  taking  of  property,  but  is  merely  a  threatened 
violation  of  the  rights  of  property  the  Federal  Supreme 
Court  has  by  no  means  adhered  consistently  to  any  one  test 
of  the  meaning  of  the  Amendment. 


*P*opUs  v.  Commonw4dUh.  87  Ky.v  487  (1888). 
Wahon  v.  Staut  79  G*.,  446  (1887). 
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Does  the  XI  Amendment  prohibit  only  those  suits  when 
the  State  is  made,  by  name,  a  party  defendant  to  the  suit? 
Such  was  the  interpretative  test  advanced  by  Chief  Justice 
Marshall  in   1824,  who  remarked, 

"  the  1  ith  Amendment  which  restrains  the  jurisdiction  panted  by  tin 
Constitution  over  suits  against  States,  is,  of  necessity,  limited  to  those 
suits  in  which  a  State  is  a  party  to  the  record.** 

Osborn  v.  U.  S.  Bank,  9  Wheat,  at  p.  857  (1824).  In  that  case 
the  fact  that  the  Bank  of  the  United  States — an  agency  of  the 
National  Government — was  threatened  with  paralysis  in 
the  State  of  Ohio  by  an  enactment  of  that  State  was  plainly 
not  the  least  persuasive  argument  in  forming  Marshall's 
theory  of  interpretation.    (See  pp.  847-8). 

This  test  based  upon  the  mere  record,  having  enjoyed 
Judicial  popularity  for  some  years,  became  (as  late  as  1871, 
in  Davis  v.  Gray,  16  Wall  920.)  finally  utterly  discarded 
though  adhered  to  still  in  a  dissentient  opinion  by  Mr.  Justice 
Bradley  in  In  re  Ayers  123  I/.  5.  443  (1887)  and  the  Court 
has  repeatedly  regarded  the  Amendment  as  having  been 
violated  where  the  State,  though  not  a  party  by  name  on 
the  record,  is  in  reality  a  party  in  interest. 

Though  the  Supreme  Court  has  recognised  in  later  years 
that  a  State  though  not  in  name  a  party  to  the  record  may 
yet  be  so  affected  by  the  result  of  the  suit  against  its  officers 
as  to  be  in  reality  a  party,  the  Court  has  expressly  and  eon* 
sistently  held  that  in  a  suit  against  the  Railroad  Commissioners 
of  a  State  brought  by  a  carrier  or  its  stockholder  to  enjoin 
the  enforcement  of  a  confiscatory  schedule  of  rates  the  State 
is  not  in  reality  a  party  to  the  suit.  The  decision  and  the 
language  of  Mr.  Justice  Brewer  in  rendering  the  opinion  in 
Reagan  v.  Farmers  Loan  &  Trust  Co.  154  U.  S.  at  page  390 
(1894)  is  diredtly  in  point  here: 

"So  far  from  the  State  being  the  only  real  party  in  interest,  and 
upon  whom  alone  the  judgment  effectively  operates,  it  has  in  a  pecu- 
niary sense  no  interest  at  all.  Going  back  of  all  matters  of  form, 
the  only  parties  pecuniarily  affected  are  the  shippers  and  the  carriers. 
....  Not  a  dollar  will  be  taken  from  the  treasury  of  the  State, 
no  pecuniary  obligation  of  it  will  be  enforced,  none  of  its  property 
affected  by  any  decree  which  may  be  rendered.  It  is  not  nearly  so 
much  affected  by  the  decree  in  this  case  as  it  would  be  by  aa  injunc- 
tion against  officers  staying  the  collection  of  taxes,  and  yet  a  fre- 
quent and  unquestioned:  exercise  of  jurisdiction  of  courts,  state  and 
Federal,  is  in  restraining  the  collection  of  taxes,  illegal  in  whole  or 
hi  part." 

Has  the  same  lack  of  interest  been  held  to  exist  where  the 
State  is  entitled  to  a  penalty?  An  affirmative  answer  is 
given  by  such  cases  as  Smyth  v.  Ames,  196  U.  S.  466. 
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What  is  the  true  position  of  The  Repudiation  Cases  at 
the  present  day?  Inasmuch  as  the  cases  against  Railroad 
Commissioners  of  a  state  have  been  repeatedly  and  uniformly 
decided  in  favor  of  the  jurisdiction  down  to  the  present  day 
no  argument  whatever  can  be  drawn  from  such  cases  as 
In  n  Ayers,  123  U.  5.  443,  491  (1887)  and  other  cases  knows 
as  the  Repudiation  cases  in  denial  of  the  proposition,  that 
a  suit  against  Railroad  Commissioners  to  enjoin  them  from 
putting  into  force  an  unconstitutional  schedule  of  rates  it 
not  a  suit  against  the  State  in  violation  of  the  XI  Amendment, 

We  have  only  to  compare  the  grounds  upon  which  the 
Repudiation  cases  were  decided  to  see  that  the  reasoning  hat 
been  rendered  obsolete  J>y  the  later  opinions  of  the  Supreme 
Court. 

The  refusal  of  the  Supreme  Court  to  enjoin  state  officials 
from  bringing  actions  designed  to  obstruct  the  bondholders 
of  the  state  was  declared  in  the  Ayers  case  to  be  the  inability 
of  the  Federal  Judiciary  under  the  Constitution  to  compel 
a  state  to  specifically  perform  its  contracts.  Such,  it  was  said 
would  be  the  practical  effect  of  such  an  injunction  as  was 
sought  in  the  Ayers  case.  .  "A  bill/'  said  Mr.  Justice 
Matthews,  (in  delivering  the  opinion  in  the  Ayers  case  at  p. 
S°»-3). 

"the  object  of  which  is  by  injunction  indirectly  to  compel  the  spe- 
cific performance  of  the  contract  by  forbidding  all  those  acts  and 
doings  which  constitute  breaches  of  the  contract  must  also  neces- 
sarily be  a  suit  against  the  State.  In  such  a  case,  though  the  State 
be  not  nominally  a  party  on  the  record,  if  the  defendants  are  its 
officers  and  agents,  through  whom  alone  it  can  act  in  doing  and  refus- 
ing to  do  the  things  which  constitute  a  breach  of  contract,  the  suit 
is  still,  in  substance,  though  not  in  form,  a  suit  against  the  State. " 

The  Ayers  case  was  also  decided  upon  the  further  ground 
(pp.  501-502)  that  there  was  no  individual  liability  of  the 
officer  sought  to  be  enjoined  and  that  in  the  prior  cases  injunc- 
tions had  been  granted  against  state  officers  only  in  those 
cases  where  the  officer  had  been  individually  liable. 

Four  years  after  the  decision  of  In  re  Ayers  a  case  arose 
in  1 89 1  which  presented  the  same  question,  which  is  indis- 
tinguishable upon  its  facts  from  the  Ayers  case  but  which 
did  not  involve  the  question  of  state  repudiation  of  bonds. 
In  Pennoyer  v.  McConnaughy,  140  U.S.  1  (1891)  the  Supreme 
Court  held  that  an  injunction  should  be  granted  against  a 
Governor,  Secretary  of  State  and  Treasurer  of  State,  com- 
prising the  board  of  Land  Commissioners  of  a  state  to  enjoin 
them  from  selling  and  conveying  land  under  a  statute  of  the 
state  which  was  in  violation  of  the  complainant's  prior  con- 
tract with  the  state. 
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Mr.  Justice  Lamar  realising  the  necessity  of  explaining  in 
1 89 1  why  these  state  officials  of  Oregon  could  be  enjoined  from 
reselling  land  which  had  already  been  contracted  for  by  the 
complainant,  although  the  Attorney-General  of  Virginia  in 
1887  had  been  held  exempt  from  injunction  on  the  ground 
that  the  suit  was  an  indirect  attempt  to  make  the  state  of 
Virginia  perform  its  contracts,  adopted  the  theory  of  "specific  I 

performance"  as  a  test  and  line  of  classification  and  made  ! 

an  effort  to  distribute  the  cases  according  to  this  theory  of 
interpreting  the  XI  Amendment.  But  the  weakness  and 
inadequacy  of  the  opinion  as  a  reconciliation  of  precedents 
is  apparent  when  we  look  for  an  explanation  why  this  Oregon 
case  was  not  in  effect  a  suit  to  compel  the  state  to  perform  its 
contracts.    In  neither  this  nor  the  Ayers  case  was  the  suit  j 

a  technical  one  for  specific  performance.  Why  was  the 
ultimate  effect  upon  the  State  of  Oregon  by  enjoining  its 
officers  from  selling  Pennoyer's  land  in  violation  of  his  con* 
tract  with  the  state  any  less  a  decree  compelling  the  state  to 
perform  its  contract  with  him  than  a  decree  against  the 
Attorney-General  of  Virginia  would  have  been  a  decree 
compelling  the  State  of  Virginia  to  perform  its  contract  if  I 

Ayers  had  been  enjoined  from  assisting  the  state  to  repudiate 
its  debts? 

The  opinion  of  Mr.  Justice  Lamar  in  the  Pennoyer  case  must 
be  treated  as  an  effort  to  do  the  best  that  could  be  done  with 
the  Repudiation  case  of  In  rt  Aytrs  and  to  harmonise  its 
conclusions  with  the  subsequent  and  prior  attitude  of  the  court: 

We  have  only  to  read  the  theory  of  "specific  performance" 
as  a  test  of  interpretation  of  the  XI  Amendment  in  the  words 
that  Mr.  Justice  Lamar  has  used  on  p.  10  of  the  Pennoyer  case 
140  U.  S.  ro  (1891)  to  realize  how  inapplicable  such  a  test  is. 
We  have  only  to  glance  at  the  earlier  and  later  decisions  of  the 
court  to  see  that  such  a  test  has  never  been  thought  of  or 
applied.  The  learned  Justice  remarks  that  the  XI  Amend* 
ment  is  not  violated 

"in  a  proper  case  where  the  remedy  at  law  is  inadequate,  lor  an 
injunction  to  prevent  such  wrong  and  injury,  or  for  a  mandamus, 
in  a  like  case,  to  enforce  upon  the  defendant  the  performance  of  a 
plain  legal  duty  purely  ministerial." 

But  is  not  such  injunction  or  mandamus  often  tantamount  to 
compelling  the  state  to  perform  its  contract? 

The  very  cases  which  Mr.  Justice  Lamar  attempts  to  classify 
negative  the  theory  of  classification  employed.  Is  not  an 
injunction  forbidding  the  reissue  by  a  state  officer  of  land 
patented  to  the  complainant  as  in  Davis  v.  Gray,  16  Wall, 
p.  sis  tantamount  to  compelling  specific  performance  of  its 
contract  by  a  state? 
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Again,  what  is  the  true  nature  and  effect  of  granting  an 
injunction  against  a  state  auditor  from  collecting  a  state  tax 
where  a  railroad  by  its  charter  has  been  exempted  from  such 
taxation?  Was  not  the  decree  to  this  effect  in  Tomlison  v. 
Branch,  15  Wall.  460  (187s). 

The  celebrated  case,  Smyth  v.  Ames,  169  U.  S.  466,  other* 
wise  known  as  "The  Nebraska  Maximum  Rate  Case*9  was 
decided  in  1898. 

The  Nebraska  rate  statute  which  was  ultimately  declared 
to  be  unconstitutional  as  depriving  the  complainants  of  their 
property  was  passed  April  is,  1893.  The  suits  in  question 
were  brought  July  28,  1893. 

The  eighth  section  of  the  statute  gave  an  action  for  damages 
to  any  person  injured  by  the  carrier's  violation  of  the  act. 
The  ninth  section  of  die  act  prescribed  penalties  as  follows: 

"Sec.  o.  That  in  case  any  common  carrier  subject  to  the  no* 
visions  of  this  act  shall  do  or  cause  to  be  done  or  permit  to  be  done 
any  act  matter  or  thing  in  the  act  prohibited  or  declared  to  be  unlaw- 
ful, or  shall  omit  to  do  any  act,  matter  or  thing  in  this  act  requited 
to  be  done,  such  common  carrier  shall  upon  conviction  thereof  be 
fined  in  any  sunt  &c 

The  Attorney-General  of  Nebraska  was  a  defendant  to  the 
bill,  and  the  injunction  was  also  directed  against  him; 

.  .  .  and  that  the  Board  of  Transportation  of  said  state 
and  the  members  and  secretaries  of  said  Board  be  in  hies  manner 
perpetually  enjoined  and  restrained  from  entertaining,  hearing  or 
determining  any  complaint  to  it  against  said  railroad  companies,  or 
any  or  either  of  them  .  .  .  for  or  on  account  of  any  act  or  thing 
by  either  of  said  companies  .  .  .  done  or  suffered  or  omitted, 
which  may  be  forbidden  or  commanded  by  said  act,  and  particu- 
larly from  reducing  its  present  rates  of  charges  for  transportation 
of  freight  to  those  prescribed  in  said  act,  and  that  the  Attorney- 
General  of  this  state  oe  in  like  manner  enjoined  from  bringing,  aiding 
in  bringing  or  causing  to  be  brought,  any  proceeding  by  way  of  injunc- 
tion, mandamus,  civil  action  or  indictment  against  said  companies 
or  either  of  them  or  their  receivers  for  or  on  account  of  any  action 
or  omission  on  their  part  commanded  or  forbidden  by  the  said  act.    . 

The  Attorney-General  was  a  member  of  the  state  Trans- 
portation Commission. 

The  act  of  April  is,  1893,  otherwise  known  as  "House 
Roll  33  /•  fixed  the  maximum  schedules  of  charges  and  in 
sections  8  and  9  as  above  stated  prescribed  the  remedy  and 
the  penalties. 

This  act  contains  no  provision  for  its  enforcement  other 
than  as  mentioned  above,  and  in  the  preceding  general  law. 

The  petitioning  stockholders  represented  three  roads:  The 
Union  Pacific,  The  Chicago  &  Northwestern  and  the  Chicago 
Burlington  &  Quincy. 
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In  the  case  of  Fitts  v.  McGh*t  17s  U.  S.  516  (1899)  the 
facts  may  be  thus  summarised: 

1.  The  state  of  Alabama  by  statute  had  prescribed  a 
confiscatory  rate  of  toll  to  be  charged  by  the  plaintiff  on  the 
Florence  Bridge. 

a.  The  penidty  for  a  violation  of  the  act  was  twenty  dollars 
to  be  forfeited  to  any  person  as  to  whom  the  act  fixing  the 
rate  was  violated. 

3.  The  suit  was  brought  against  the  Attorney-General  of 
Alabaman  Pitts*  and  the  solicitor  of  one  of  the  Judicial  Circuits 
of  the  State  to  enjoin  them  from  proceeding  under  any  indict* 
ment  or  by  any  criminal  proceeding  for  violating  the  pro- 
visions of  the  act. 

4.  The  Attorney -General  and  the  Solicitor  were  not  specifi- 
cally authorized  by  the  act  to  enforce  it. 

The  Supreme  Court  held  that  the  XI  Amendment  prohibited 
the  suit. 

Mr.  Justice  Harlan  who  delivered  the  opinion  in  Smyth  v. 
Anus  also  delivered  the  opinion  in  Fitts  v.  McGh**. 

The  points  of  similarity  and  contrast  between  the  two  cases 
should  be  noted. 

1.  In  both  cases  the  confiscatory  rate  was  established  by 
the  direct  action  of  the  legislature. 

s.  In  Fitts  v.  McOut  the  penalty  was  to  be  paid  to  any 
person  in  respect  of  whom  the  act  was  violated. 

In  Smyth  v.  Amis  there  was  no  provision  as  to  whom  the 
penalty  should  be  paid,  but  presumably  to  the  state. 

3.  The  suits  in  both  cases  were  brought  against  the  Attorney- 
Generals  of  the  state. 

4.  In  Smyth  v.  Anus  the  Attorney-General  was  a  member 
of  the  state  board  of  transportation.  To  what  extent  that 
fact  is  significant  has  been  previously  shown  in  stating  the 
facts  of  Smyth  v.  Ames. 

In  Fitts  v.  McGhm  the  Attorney-General  was  the  member 
of  no  commission  and  the  act  declared  or  admitted  to  be 
unconstitutional  did  not  impose  upon  him  the  duty  expressly 
to  enforce  it. 

The  foregoing  differences  were  seised  upon  by  the  court  in 
the  decision  holding  that  the  injunction  could  not  be  granted 
in  the  Pitts  case,  as  the  suit  was  said  to  be  in  reality  one  against 
the  state. 

Mr.  Justice  Harlan  in  the  first  part  of  his  opinion  used  the 
Ayers  case  as  the  dtus  #*  machine,  saying, 

"if  these  principles  be  applied  in  the  present  esse  there  is  no  eseaos 
from  the  conclusion  that  .  .  .  this  suit  against  its  otttosf*  is  lesOy 
one  against  the  state."    (p.  51*-*). 
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The  opinion  further  proceeds  upon  the  supposed  distinction 
between  a  suit  against  the  officer  who  has  wrongfully  obtained 
possession  of  property  under  color  of  an  unconstitutional 
statute  and  a  suit  against  an  officer  who  is  about  to  obstruct 
the  enforcement  of  rights  respecting  property  or  openly  to 
disregard  and  violate  those  rights,    (see  p.  539.) 

The  distinction  based  upon  a  tortious  taking  of  property 
appears  to  have  originated  in  the  Ayers  case  but  the  test  of  a 
personal  liability  of  the  officer  as  essential  to  the  rifht  to 
enjoin  him  would  not  be  consistent  with  the  decision  of 
Smyth  v.  Ames. 

The  attempt  of  Mr.  Justice  Harlan  to  distinguish  between 
the  Pitts  case  and  the  Smyth  case  is  difficult  to  follow. 

The  attempt  to  distinguish  between  the  cases  on  the  ground 
that  in  the  Pitts  case  there  was  no  express  authority  given  to 
the  Attorney-General  to  enforce  the  penalty,  whereas  Mr. 
Justice  Harlan  states  the  contrary  to  be  the  fact  in  SmyA  v. 
Anus,  is  not  satisfactory. 

It  is  noteworthy  that  in  In  re  Ayers  the  Attorney -General 
was  expressly  authorized  by  the  unconstitutional  statute  to 
carry  it  into  execution.  But  Mr.  Justice  Harlan  thinks  that 
the  empowering  of  the  officer  of  the  state  in  addition  to  his 
general  authority  to  enforce  the  criminal  law  is  a  fact  of  deep 
significance. 

He  therefore  observes  in  Fitts  v.  McGhee  (p.  519)  that: 

"It  is  to  be  observed  that  neither  the  Attorney-General  of  Ala- 
bama nor  the  Solicitor  of  the  Eleventh  Judicial  Circuit  of  that  State 
appear  to  have  been  charged  by  law  with  any  special  duty  in  con- 
nection with  the  act  .  .  In  support  of  the  contention  that  the 
present  suit  is  not  one  against  the  state  reference  was  made  by 
counsel  to  several  cases  .  .  .  Smyth  v  Ames  .  .  Upon  exam* 
ination  it  will  be  found  that  the  defendants  in  each  of  those  cases 
were  officers  of  the  State,  specially  charged  with  the  execution  of  a 
state  enactment  alleged  to  be  unconstitutional  but  under  the  authority 
of  which  it  was  averred  they  were  committing  or  were  about  to  commit 
some  specific  wrong  or  trespass  to  the  injury  of  the  plaintiff's  rights." 
(P-  S»W- 

Undoubtedly  the  controlling  reason  operating  in  the  mind 
of  Mr.  Justice  Harlan  was  the  fear  that  the  granting  of  an 
injunction  in  Fitts  v.  McGhee  would  invite  infinite  litigation 
for  testing  the  constitutionality  of  all  State  statutes.  His 
fear  on  this  subject  is  thus  expressed: 


"If  because  they  were  law  officers  of  the  State  a  case  could  be 
made  for  the  purpose  of  testing  the  Constitutionality  of  the  Statute 
by  means  of  an  injunction  suit  brought  against  them,  then  the  Con- 

astitutionality  of  every  act  passed  by  the  legislature  could  be  tested 
a  suit  against  the  Governor  and  the  Attorney-General  based  upon 
■  theory  that  the  former  as  the  Executive  of  the  State  was,  fir  a 
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general  sense  charged  with  the  Execution  of  ell  its  lews,  end  the  letter 
ee  Attorney-General  might  represent  the  State  in  litigation  iufoltieg 
the  enforcement  of  its  Statutes," 

But  to  this  alarm  which  was  entertained  by  Mr.  Justice 
Harlan  there  would  seem  to  be  a  prompt  answer  and  one 
thoroughly  satisfactory  to  be  found  in  the  Limitations  which 
would  necessarily  restrict  all  injunction  suits  against  the 
Attorney-General  of  a  State  to  those  in  which  there  is  an  alleg- 
ation of  either  expected  or  actual  depredation  of  property  if  a 
statute  which  that  officer  has  power  to  enforce  be  actually 
put  into  effect. 

Nothing  shows  more  clearly  the  unsatisfactory  and  untena- 
ble nature  of  Mr.  Justice  Harlan's  own  distinction  than  the 
ambiguous  words  in  which  he  has  himself  expressed  it: 


"Upon  exauuleatto  it  win  be  found  that  the  defendants  in  each 
of  those  cases  were'  officers  of  the  State,  specially  charged  with  the 
execution  of  a  state  enactment  alleged  to  be  unconstitutional,  bet 
under  the  authority  of  which,  it  was  averred,  they  were  fmnmitting 
or  were  about  to  commit  some  specific  wrong  or  traipssi  to  the  injury 
of  the  plaintiffs  rights.  There  is  a  wide  difference  between  a  suit 
against  individuals,  holding  positions  under  a  State,  to  pn 
under  the  sanction  of  an  unconstitutional  statute  from 
by  some  positive  act  a  wrong  or  trespass,  end  a  suit  against 
of  a  State  merely  to  test  the  constitutionality  of  a  state  statute,  in 
the  enforcement  of  which  those  officers  win  act  only  by  formal  jndki 
tal  proceedings  in  the  courts  of  the  State.  In  the  present  case,  as 
we  nave  said,  neither  of  the  state  officers  named  held  any  special 

relation  to  the  particular  statute  alleged  to  be *"-*— * 

They  were  not  expressly  directed  to  see  to  its  <    * 


In  the  Ayers'  case,  which  Mr.  Justice  Harlan  does  not 
attempt  to  reconcile  with  the  test  which  he  advances  to 
distinguish  Smyth  v.  Anus  from  Fitts  v.  AfcCJser,  Attorney- 
General  Ayers  had  been  expressly  authorised  by  the  Statute 
of  Virginia  to  bring  the  very  suit  which  the  Court  hdd  he 
could  not  be  enjoined  from  bringing.  Yet  in  Fitts  ▼.  McGlm 
Mr.  Justice  Harlan  seised  upon  the  fact  that  Attorney-General 
Pitts  of  Alabama  was  not  specifically  directed  to  enforce  the 
confiscatory  rate  in  relation  to  the  Florence  Bridge  as  a  vaKd 
distinguishing  fact  to  enable  the  Court  to  escape  from  granting 
an  injunction  which  was  logically  and  inexorably  demanded 
if  the  principle  of  Smyth  v.  Ames  should  be  enforced. 

We  fafl  to  see  why  from  the  standpoint  of  reason  and  justice 
the  answer  to  the  question,  when  is  a  suit  against  an  Attorney- 
General  of  a  State  a  suit  against  the  State  itself,  should  varjr 
accordingly  as9  (a)  he  is  expressly  empowered  by  an  unconsti- 
tutional act  to  put  that  act  into  force,  or,  (b)  he  is  not  author- 
ised by  the  act  itself  but  has  a  general  authority  from  the 
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State  to  put  aD  its  statutes  into  force  which  belong  to  the  sum 
class  as  the  unconstitutional  statute  in  question. 

A  priori  we  might  fairly  suppose  on  theoretical  grounds 
that  the  State  itself  was  rather  a  party  in  interest  where  tha 
statute  expressly  provided  for  its  enforcement  by  the  Attorney 
General.  At  all  events,  the  distinction  invented  by  Mr. 
Justice  Harlan  does  not  commend  itself  to  reason  and  as  a 
working  theory  is  wholly  inadequate  to  explain  and  reconcile 
the  decisions  of  the  Supreme  Court, 

Of  much  significance  upon  the  question  of  the  judicial 
interpretation  of  the  eleventh  amendment  is  the  language  of 
Mr.  Justice  Shiras  in  the  case  of  Promt  v.  Start.  18S  V .  S. 
page  544  (1903).  The  suit  was  brought  for  an  injunction 
against  one  of  the  Attorney-Generals  of  Nebraska,  Pratt, 
who  after  the  decision  in  Smyth  v.  Ames  had  succeeded  to  tha 
office  of  Attorney-General,  and  therefore,  undertook  to  cany 
on  certain  suits  for  penalties  amounting  to  $310,000.00, 
instituted  by  Smyth  when  Attorney-General.  The  in  junction 
was  sustained  by  the  Supreme  Court,  Mr.  Justice  Shiras  saying 
that 


**as  the  substantial  merits  of  the  esse  are 
called  upon  to  consider  them.  They  have  been  concluded  by  the 
reasoning  and  opinion  of  this  Court  in  the  other  cases.  Smyth  v. 
Amis,  169  U.  S.  page  4S*-" 

The  significant  language  is  the  following:  * 

"It  would  be  indeed  most  unfortunate  if  the  immunity  of  the 
individual  States  from  suits  by  citisens  of  other  States,  provided 
for  in  the  Eleventh  Amendment,  were  to  be  interpreted  as  nulaV 
fyinff  those  other  provisions  which  conferred  powers  on  Congress  to 
regulate  commerce  among  the  several  states,  which  forbid  the  States 
from  entering  into  any  treaty,  alliance,  or  confederation,  or  from 
passing  any  bill  of  attainder,  9%  post  facto  law  or  law  impairing  the 
obligation  of  contracts,  ...  all  of  which  provisions  existed 
before  the  adoption  of  the  Eleventh  Amendment,  which  still  exists, 
and  which  would  be  nullified  and  made  of  no  effect,  if  the  judicial 
power  of  the  United  States  could  not  be  invoked  to  protect  citisens 
affected  by  the  passage  of  State  Law  disregarding  these  Constitu- 
tional limitations.  Much  less  can  the  Eleventh  Amendment  be  sue* 
cessfully  pleaded  as  an  invincible  barrier  to  judicial  enquiry  whether 
the  salutary  provisions  of  the  Fourteenth  Amendment  have  been 
disregarded  by  State  enactments It  is  further  argued 


by  the  appellant,  as  one  of  the  grounds  of  his  demurrer,  that  he  was 
complained  against  in  his  ornctaTcapacity  as  Attorney-General  of  the 
State  of  Nebraska,  and  not  in  his  individual  capacity  as  a  citisea 
thereof,  and  that  the  Attorney-General  of  a  State  cannot  be  re* 
strained  by  an  injunction  of  a  United  States  court  from  enforcing 
the  criminal  laws  of  the  State. 

"  This,  we  think,  is  only  another  phase  of  the  same  question.  It  is 
true  that  the  defendant  was  included  in  the  bill  as  the  Attorney-Gen- 
eral of  the  State,  but  that  was  because  he  was  one  of  the  board  of 
transportation,  which  was  directed  to  enforce  the  provisions  of  the 
act.  The  bill  did  not  seek  to  interfere  with  the  acts  of  the  Attorney- 
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General  in  prosecuting  offenders  Against  the  valid  criminal  laws 
of  the  State,  bat  its  object  was  to  prevent  him  from  collecting  penal* 
ties  that  had  accrued  under  the  provisions  of  a  statute  judicially 
determined  to  be  void.  The  injunction  must  be  so  read  and  under- 
stood.9* 


Duty  op  Carriers  to  Passbkgbrs. — A  common  carrier 
is  under  a  duty  to  its  passengers  both  those  in  transit  and 
those  who  are  upon  its  premises  for  the  purpose  of  taking 
passage,  to  take  care  to  protect  them  from  any  danger  which 
it  knows  is  impending  from  the  conduct  either  of  its  agents, 
of  its  other  passengers,  or  of  strangers.  But  since  it  owes, 
not  an  absolute  duty  of  protection  from  harm,  but  only  a 
duty  to  take  reasonable  precautions  for  their  safety,  know- 
ledge of  the  existence  of  danger,  actual  or  probable,  is  neces- 
sary before  it  is  bound  to  take  action  to  avert  it.  It  is  not 
bound  therefore  to  employ  sufficient  servants  to  protect  its 
passengers  from  mob  violence  where  there  is  no  reason  to 
anticipate  its  occurence.  P.  F.  W.  &  C.  R.  R.  Co.  v.  Hcints, 
53  Pennsylvania,  514.  But  in  KuUen  v.  Boston  B.  &  N. 
Strict  Railway,  79  N.  E.,  815.  the  Supreme  Judicial  Court 
of  Massachusetts  decided  that  where  the  crowding  of  the 
platforms  and  cars  of  a  carrier  at  certain  hours  of  the  day 
was  unavoidable  in  carrying  on  its  business,  the  questions 
whether  the  carrier  was  bound  to  employ  an  increased  number 
of  men  to  prevent  such  crowd  as  involved  danger  to  passen- 
gers, and  whether  it  was  reasonable  to  require  such  pie- 
caution,  were  for  the  jury.  This  being  a  dangerous  condition 
due  to  the  habitual  behavior  of  the  carrier's  patrons  and 
therefore  (one  that  may  be  expected  to  recur  constantly), 
the  action  of  the  Court  appears  correct.1  And  the  case  while 
dose  to  the  line  appears  clearly  distinguishable  from  those 
cases,  which  hold  a  carrier  under  no  duty  to  protect  its  pas- 
sengers from  merely  casual  acts  of  discourtesy  or  bad  manners* 
So  too  the  agents  of  the  carrier  in  charge  of  its  business  axe 
bound  to  protect,  so  far  as  lies  in  their  power,  the  passenger 
from  peril,  due  to  the  acts  of  their  fellow  passengers,  of  other 
agents  of  the  Company,  or  of  strangers,  when  they  know  of 
the  actual  or  probable  existence  of  danger  from  such  a  source. 
R.  R.  v.  H«n*sf  53  Pa.,  $13.  But  the  carrier  is  not  liable 
unless  its  agent  knew  of  the  threatened  danger  and  took  no 
precaution,  after  such  notice,  to  avert  the  injury.  So  in 
Fuinam  v.  R.  R.  Co.  $$  N.  Y.  App.,  108,  it  was  properly 
held  that  the  Company  was. not  liable  for  the  death  of  a 
passenger  caused  by  an  assault  suddenly  committed  upon. 

» J/flfAsnaf  v.  J?.  Jc\  soi  Pa.,  sty. 

•  EXtiu**  v.  P.  W.  6tB.Jf.Jf.  151  Pa.  sit.  Frit*  v.  Southern  M. 
R.,  13s  N.  C,  so.    Madden  v.  N.  Y7C.  &  H.  R.  *..  00  N.  Y.  Supp,, 
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him  by  a  drunken  passenger,  whose  condition  did  not  require 
his  ejection,  without  any  warning  of  his  intention.  It  has 
been  generally  held  throughout  the  United  States  that  the 
carrier  owes  to  its  passengers  a  duty  of  protection  against  the 
misconduct  of  its  own  servants*  and  this  is  so  even  though 
the  servant's  act  is  wilful  and  done  for  a  purpose  of  his  own 
and  does  not  tend  to  the  furtherance  of  the  carrier's  busi- 
ness, Chicago  R.  R,  Co.  v.  FUckman,  103,  111.,  543,  where  a 
brakesman  struck  a  passenger  when  accused  of  having  stolen 
his  watch;  and  Croker  v.  K.  R.  36  Wis.,  637.  where  a  con- 
ductor took  personal  liberties  with  a  female  passenger.  This 
rule  is  criticised  in  "Bevan  on  Negligence, "  snd  Edition, 
vol.  i,  p.  707.  "This,"  he  says,  "is  absolutely  irreconcilable 
with  the  English  casts,  where  the  obligation  is  not  to  insure 
the  -fitness  of  servants  morally  bat  to*  use  all  reasonable  pre- 
cautions to  obtain  a  servant  in  all  respects  statable."  In 
M.  K.  &  T.  /?. Jf .,  v.  Ranty,  99  S.  W.  Texas,  s«9,  the  Court 
of  Civil  Appeals  holds  that  Where  the  Railway  ticket-agent 
knowing  he  had  small-pox,  exposed  himself  to  contact  with 
and  infected  a  passenger,  the  Railroad  is  liable  to  the  pas- 
senger's husband  who  contracted  the  disease  from  him. 
While  it  may  be  doubtful  whether  the  act  of  the  agent  can 
be  properly  considered  the  proximate  cause  of  the  plaintiffs 
illness,  knowledge  on  the  part  of  the  agent  of  his  condition, 
was  of  course  essential  to  recovery.  Had  the  agent  himself 
been  ignorant  of  his  condition  he  would  have  been  under 
no  duty  to  refrain  from  coming  in  contact  with  passengers. 
On  the  other  hand,  if  the  American  view  of  a  carrier's  duty  to 
its  passengers  be  accepted,  notice  to  the  Company  of  this 
agent's  condition  would  appear  unnecessary.  Por^  if  the 
agent  knew  he  was  infected,  his  act  in  exposing  the  passen- 
gers to  peril  by  contact  with  him  was  a  wrong  from  which 
the  earner  owed  the  passenger  a  duty  of  protection.  The 
case  of  Long  v.  C.  K.  &  W.  R.  R.9  s8  Pacific  Reports,  977, 
where  on  identical  facts  the  Supreme  Court  of  Kansas  refused 
to  hold  the  Railroad  liable  because  it  did  not  appear  that 
any  of  the  agent's  superiors  knew  of  his  condition,  can  only 
be  supported  on  the  English  doctrine  that  the  carrier's  liability 
is  to  use  only  reasonable  precautions  to  obtain  servants  in 
all  respects  suitable.  Had  an  agent  of  a  Company  admitted 
into  contact  with  the  passengers  a  person  kfiown  by  him  to 
be  infected  with  small-pox,  there  can  be  no  doubt  that  the 
Company  would  have  been  liable.  This  decision  appears 
directly  contrary  to  the  American  rule  that  the  Company 
is  liable  where  the  agent  himself  does  an  injurious  act  which 
it  is  his  duty  to  prevent  others  from  doing. 

«5.  5.  Co.  v.  Brochtu,  111  U.  S.,  637. 
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COMIfBNTARIBS    ON    THE    CONSTITUTION     OP     PENNSYLVANIA. 

By  Thomas  Rabburn  Whitb  of  the  Philadelphia  Bar* 

Pp.  XXVII  and  618.    Philadelphia:    T.  ft  J.  W.  Johnson 

Co.    1907* 

For  many  years  there  has  been  a  manifest  need  of  a  book 
which  would  contain  a  careful  exposition  of  the  interpreta- 
tions which  have  been  placed  by  the  Courts  oh  the  Constitu- 
tion of  Pennsylvania.  This  want  is  admirably  supplied  by 
Mr.  White's  excellent  volume.  His  treatment  of  the  consti- 
tutional law  of  this  Commonwealth  as  it  has  been  developed 
by  the  Courts  although  comprehensive,  is  yet  so  concise  tnat 
his  work  is  produced  in  the  form  of  a  single  volume.  The 
book  was  prepared  in  a  large  measure  while  Mr.  White,  as 
Assistant  Professor  in  the  Law  Department  of  the  University 
of  Pennsylvania,  was  engaged  in  lecturing  on  the  Constitu- 
tion and  statute  law  of  the  state.  This  book  is  not  intended 
to  take  the  place  of  Mr.  Buckalew's  "An  Examination  of 
the  Constitution  of  Pennsylvania"  which  Was  published 
shortly  after  the  Constitutional  Convention  of  1873.  tat 
rather  to  treat  of  the  interpretation  of  the  Constitution  since 
that  time. 

The  brief  historical  introduction  with  which  Mr.  White 
has  prefaced  his  book,  will  prove  of  great  interest  to  every- 
one who  has  not  had  an  opportunity  to  study  the  develop- 
ment of  the  Pennsylvania  constitutions  from  the  date  of  the 
Royal  Charter  of  Charles  II  to  the  present  day. 

The  various  chapters  of  the  book  treat  of  the  different 
provisions  of  the  Constitution  under  appropriate  captions, 
e.g. — Local  and  Special  Legislation;  Limitations  of  the 
Legislative  Power;  The  Executive;  Railroads  and  Canals. 
The  general  scheme  is  to  quote  in  each  instance  the  consti- 
tutional provision  relating  to  a  particular  subject.  This  is 
followed  by  a  statement  of  the  development  of  the  law  to 
the  present,  usually  supported  by  extracts  from  the  opinions 
of  the  Supreme  Court. 

To  illustrate  more  fully  the  scope  of  the  work  it  will  be 
worth  while  to  briefly  examine  his  treatment  of  the  complex 
subject  of  local  legislation.  After  a  brief  discussion  of  the 
classification  of  acts  as  general  or  local  and  special,  Mr. 
White  refers  to  the  abuses  arising  prior  to  1873  fo°*  tb* 
passage  of  almost  countless  private  acts,  and  then  quotes 
*Ss 


BOOK  Mvncw*  383 

the  constitutional  prohibitions  against  special  legislation. 
The  questions  arising  under  the  various  attempts  at  class* 
ncation  are  treated  with  brevity  and  clearness  with  refer- 
ences  to  all  the  leading  cases.  e.g.—Wh**Ur  v.  PkOaddpkia, 
77  ***•  338  (1S75),  to*  Cam.  v.  Motr,  299  Pa.  534.  No  at- 
tempt is  made  to  refer  to  every  case  in  which  the  subject 
has  been  mentioned  as  the  author  properly  regards  that  as 
the  province  of  a  digest  rather  than  of  a  book  of  coalmen* 
tariesv  but  sufficient  cases  are  cited  to  make  dear  every 
statement. 

Mr.  White's  book  is  a  valuable  addition  to  the  legal  liter- 
ature of  Pennsylvania.  It  contains  an  accurate,  dearly 
expressed  and  broad  treatment  of  every  question  which 
has  been  dealt  with  in*  Pennsylvania  Courts  in  which  the 
interpretation  of  the  Constitutions  has  been  involved.  The 
verbatim  quotations  from  judicial  opinions  while  occasion- 
ally too  lengthy,  serve  to  supplement  the  careful  commen- 
taries of  the  author.  To  everyone  interested  in  questions 
of  constitutional  law  whether  as  a  practitioner,  a  legislator 
or  a  student  Mr.  White's  work  will  prove  most  useful  and 
of  great  interest. 

R.D.J. 

Thb  International  Law  and  Diplomacy  of  thb  Rosso* 

Japanbsb  War.    By  Amos  S.  Hbrshbt,  Ph.D.  Professor 

of  Political  Science  and  International  Law  in  Indiana 

University.    New  York:   The  MacMfflan  Company  1906. 

To  those  who  are  in  search  of  an  interesting  narrative  of 

the  diplomatic  incidents  connected  with  the  Russo-Japanese 

war  the  above  book  will  prove  a  gratifying  discovery.    It  is 

written  in  an  easy  style  and  holds  one's  interest  remarkably 

well  for  a  technical  work.    Here  indeed  lies  an  important 

fact,  the  book  is  not  technical  and  therefore  the  student 

and  the  international  lawyer  must  accept  its  statements  with 

several  grains  of  salt. 

In  the  first  place  the  plan  of  the  book  is  poor.  There  is 
no  logical  sequence  in  the  treatment  of  the  various  topics 
and  no  division  between  the  problem*  presented  by  incidents 
of  land  warfare  and  those  arising  upon  the  sea.  Then  too 
the  author  gives  you  frankly  to  understand  at  an  early  stage 
that  he  does  not  pretend  to  be  impartial  and  the  result  is 
that  this  essay  is  almost  offensively  pro-Japanese.  This 
expression  is  used  advisedly  because  a  work  of  this  land 
should  be  written  absolutely  without  prejudice  if  it  is  to  be 
of  any  use  at  all.  There  may  be  other  places  but  so  far  as 
the  reviewer  can  ascertain  the  only  point  where  the  Japanese 
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are  severely  criticised  is  at  page  263  when  in  speaking  of  the 
capture  by  the  Japanese  of  the  Russian  torpedo  boat  Ryes- 
stutelm  which  had  sought  refuge  in  the  Chinese  port  of  Che- 
Foo,  Mr.  Hershey  says:  "The  Japanese  Government  refused 
to  offer  any  apology,  disavowal,  or  restitution  for  this  gross 
violation  of  Chinese  Neutrality,  and  it  must  be  admitted  that 
her  conduct  in  this  matter,  although  altogether  exceptional 
constitutes  a  blot  upon  a  record  which  was  otherwise  remark- 
ably clean  and  spotless  from  the  standpoint  of  International 
Law.M 

In  order  to  preserve  the  fiction  of  this  spotless  record  Mr. 
Hershey  vehemently  defends  Japan's  initiation  of  hostili- 
ties without  a  declaration  of  war,  although  the  most  casual 
investigation  of  authorities  would  show  him  that  the  pre- 
cedents are  against  such  action,  and  he  excuses  the  open 
violation  of  Korean  neutrality  by  the  Japanese  on  the  spe- 
cious ground  so  frequently  employed  by  the  Japanese  them- 
selves that  Korea  being  a  weak  and  helpless  nation  was  not 
entitled  to  fair  and  equal  treatment  but  that  her  neutrality 
could  be  freely  violated  on  the  theory  that  "might  makes 
right."  It  is  not  contended  nor  does  the  reviewer  wish  to 
give  the  impression  that  Russia  was  guiltless  of  infractions 
of  International  Law.  As  a  matter  of  fact  neither  belligerent 
behaved  fairly  towards  the  other  and  the  world  at  large. 
It  is  surely  a  mistake,  however,  to  turn  a  legal  treatise  into 
a  bit  of  special  pleading  and  for  this  reason  it  is  thought 
that  this  book  while  of  undoubted  historical  interest  will 
not  prove  to  be  a  valuable  or  a  permanent  addition  to  the 
bibliography  of  International  Law. 

T.  J.  G. 

The  Principles  op  Gbriian  Civil  Law.  By  Ernest  J. 
Schuster,  LL.D.  of  Lincoln's  Inn,  Barrister-at-Law. 
Oxford:   Clarendon  Press,  2907.    Pp.  xlvi,  684. 

This  work  deserves  notice  not  only  for  its  intrinsic  useful- 
ness but  also  for  what  its  mere  publication  signifies  to  the 
lawyers  of  all  countries  where  the  English  Common  Law. 
prevails. 

The  reasons  which  will  cause  it  to  attract  attention  in  the 
United  States  are  fairly  traceable  to  the  widespread  and 
deplorable  perversion  of  the  ancient  and  scientifically  do* 
fined  rule  of  start  decisis.  Notwithstanding  the  occasional 
instances  between  the  times  of  Coke  and  Blackstone  when 
the  real  juridical  function  of  this  great  principle  was  em- 
ployed to  defy  logic  and  solemnly  sustain  absurdities  it  had 
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become  in  its  true  sense  a  bulwark  of  the  Common  Law  when 
the  "Commentaries"  were  written  and  remains  so  to-day. 

It  has  likewise  always  been  recognised  for  its  scientific 
force  in  the  Civil  Law,  merely  being  invoked  by  a  different 
method.  As  the  learned  Roman  jurisconsults  were  appealed 
to  for  interpretation  of  the  law,  so  the  opinions  of  modem 
Continental  jurisconsults  are  sought  through  their  code 
commentaries  for  utilisation  by  advocates  in  argument  bo- 
fore  the  courts. 

Under  the  Common  Law  system  no  origins!  opinion  at 
commentary  has  been  deemed  acceptable  unless  uttered 
amid  the  insignia  of  judicial  office  and  supported  in  principle 
by  the  decision  of  some  earlier  wearer  of  the  ermine.  During 
the  period  when,  judges'  and  courts  were  few  it  was  net  M* 
sible  for  the  jurisconsults  of  th$  bench  to  vary  much  in  th^tr 
interpretation  of  the  law  and  by  rdianee  upon,  (hcjiad  eases 
for  underlying  principles  they  reached  results  thai  were  Com- 
paratively uniform.  With  the  settlement  Of  this  country, 
however,  difficulties  began  to  appear.  Men  inadequately 
trained  for  judicial  duties  and  of  mediocre  intelligence  wet 
empowered  to  announce  binding  doctrines  of  jurisprudence 
bearing  the  earmark  of  inferior  minds  and  the  lack  of  a  pro- 
found study  of  the  legal  -bases  involved.  Prom  inability  to 
grasp  the  true  principle,  apply  it  scientifically  and  sustain 
it  reasonably  arose  a  widely  recognised  privilege  of  citing 
former  decisions  en  bloc  and  not  by  way  of  illustration  only. 
In  this  originated  the  vicious  diversity  of  doctrines  and  the 
slavish  rule  of  mere  case  law  now  prevalent  and  which  make 
the  results  of  a  suit  at  law  as  uncertain  as  the  proverbial 
Chancellor's  thumb. 

Manifestly  this  is  at  variance  with  the  true  Stare  decisi* 
rule  whether  the  comparison  be  made  with  the  early  English 
method  or  that  of  the  jurisconsults  under  the  Civil  Law. 
In  its  modern  application  we  are  deprived  of  the  only  raisan 
d'etre  which  is  equally  demanded  by  both  those  systems, 
vis:  the  rationale  of  the  doctrine  involved  in  a  particular 
case.    Lord  Mansfield  said  in  Jones  v.  Randall,  Cowp.  tj; 


'The  law  of  England  would  be  a  strange  science  indeed  if 
it  were  decided  upon  precedents  only.  Precedents  only  sorvt 
to  illustrate  principles,  and  to  give  them  a  fixed  authority/* 
While  this  historical  departure  was  not  attained  In  a  day, 
a  year,  nor  in  a  decade,  it  has  nevertheless  been  so  steadily 
growing  that  the  profound,  logical,  doctrinal  arguments  of 
earlier  years  have  practically  been  replaced  by  mere  citations 
of  decisions  frequently  rendered  by  men  unlearned  in  the 
science  of  jurisprudence  and  whose  utterances  would  bo 
counted  as  worthless  if  unsupported  by  the  judicial  office. 

n 
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A  widespread  appreciation  of  this  fact  largely  explains  the 
general  and  special  codifications  in  various  States  during 
the  past  half  century.  Certainty  has  been  sought  in  the 
limitation  of  precedent  to  textual  interpretation.  Concur- 
rently it  has  led  the  Bar  of  the  whole  country  to  look  with 
increasing  interest  toward  countries  not  subject  to  the  Eng- 
lish Common  Law  and  with  a  growing  indulgence  for  codes 
as  a  possible  specific  against  the  dangers  and  injustice  of 
stare  decisis  as  now  applied.  Of  late  years  other  factors  have 
served  to  enlarge  and  fix  attention  in  the  same  direction. 
Our  phenomenal  commercial  growth,  extraordinary  immi- 
gration, important  international  marriages  affecting  property 
rights,  the  recent  foreign  acquisitions  by  war  and  the  pro* 
Density  for  travel  inherent  in  our  people  have  obliged  the 
Bar  to  become  better  informed  as  to  the  private  laws  of 
foreign  countries.  New  social,  industrial  and  political  prob- 
lems likewise  constantly  arouse  inquiry  as  to  how  other 
nations  have  dealt  or  are  now  dealing  legislatively  with 
them.  In  this  respect  it  will  be  recalled  that  our  attention 
was  especially  directed  to  the  German  Bankruptcy  Act,  the 
French  Employer's  Liability  Law  and  the  Swiss  Govern- 
mental Savings  Banks.  On  the  other  hand  the  very  con* 
centration  upon  our  own  affairs  which  in  former  years  bound 
us  to  the  Common  Law  created  a  seemingly  studied  exclu- 
sion of  other  tongues  so  that  but  a  small  part  of  the  profes- 
sion in  this  country  can  boast  a  knowledge  of  foreign  Ian* 
guages.  This  has  doubtless  also  been  owing  to  the  fact  that 
our  own  language  is  fast  becoming  universal  for  it  is  to  be 
noted  that  even  of  the  English  Bar  few  speak  any  other  save 
French.  As  supply  follows  demand  and  our  broadened  re- 
lations having  created  the  need  only  of  late  years,  little  has 
been  done  in  the  field  of  translation.  At  this  time  there  ar* 
English  translations  of  only  the  following:  Civil  Code  of 
France;  Commercial  Code  of  Germany;  die  Civil  Code  of 
1889  and  the  Code  of  Commerce  of  1885  of  Spain;  and  th$ 
Civil  and  Commercial  Codes  of  Japan.  As  to  text  books  or 
commentaries  there  are  practically  none  of  importance  save 
Sohm's  Institutes,  beyond  what  may  be  termed  institutional, 
such  as  the  works  of  Grotius,  Puffendorf t  Savigny  and 
Jhering. 

The  disadvantage  resulting  from  the  field  of  foreign  law 
being  practically  inaccessible  has  within  the  past  few  years 
aroused  some  activity.  The  Pennsylvania  Bar  Association 
at  its  meeting  in  Tune  1905  appointed  a  Committee  on  Com* 
parative  Law  with  instructions  to  report  upon  the  situation 
and  make  recommendations.  At  the  meeting  in  June  1906 
this  Committee  said  in  its  report: 
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"It  cannot  reasonably  be  doubted  that  there  is  a  growing  inclina* 
tion  to  weigh  recent  extensions  of  Common  Law  doctrines  and  the 
ever-increasing  and  sometimes  startling  Federal  and  State  legisla- 
tion in  the  scales  of  general  comparison.  .  .  A  disposition  is 
manifest  to  test  every  new  legal  proposition  and  every  social,  polhV 
ical  and  commercial  innovation  in  the  light  of  experience  at  noma 
and  abroad  and  by  every  system  of  jurisprudence.  .  .  The  Com- 
mittee is  convinced  that  the  American  lawyer  should  have  access  in 
English  to  the  great  landmarks  of  jurisprudence  and  the  modern 
laws  of  all  countries.  Fundamental  jundic  truths  constitute  the 
world's  institutional  law  and  are  confined  to  no  era  nor  to  any  one 


This  was  followed  by  a  recommendation  that  an  arrange- 
ment be  entered  into  with  the  University  of  Pennsylvania 
to  bear  the  expense  of  a  translation  of  the  Imperial  German 
Civil  Code  and  the  Association  so  ordered.  The  work  it  is 
learned  is  already  half  completed  and  should  appear  next 
winter.  As  projected  it  will  contain  a  historical  introduction 
and  be  annotated  as  to  source  and  interpretation  largely 
on  the  lines  of  the  admirable  translation  now  being  published 
by  the  French  government  through  the  Committee  on  Foreign 
Legislation  of  the  Ministry  of  Justice. 

As  a  further  indication  of  the  general  movement  mention 
may  be  made  also  of  the  action  of  the  American  Bar  As- 
sociation. At  its  meeting  last  August  there  was  appointed 
a  Committee  "to  suggest  a  method  of  co-operation  with  the 
several  State  Bar  Associations,  institutions  of  learning  and 
other  interested  bodies  whereby  important  legislation  of 
foreign  nations  affecting  the  science  of  jurisprudence  can  be 
brought  to  the  attention  of  American  lawyers  and  become 
available  in  the  general  study  of  private  law/* 

The  degree  of  general  and  professional  interest  is  likewise 
indicated  in  the  growing  attention  to  foreign  laws  mani- 
fested by  the  law  libraries  throughout  the  country.  Har- 
vard University  leads  with  a  collection  of  some  ten  thousand 
volumes.  The  New  York  Bar  Association,  the  University 
of  Pennsylvania,  the  Law  Association  of  Philadelphia,  the 
Northwestern  University,  and  several  great  institutions  of 
learning  and  libraries  in  the  West  also  have  large  Foreign 
Law  Sections  filled  with  carefully  selected  works. 

The  drawback,  however,  arising  from  lack  of  translations, 
is  a  serious  one  which  will  require  time  and  a  more  concerted 
effort  of  the  profession  to  overcome.  As  the  movement 
becomes  broader  no  doubt  there  win  be  a  response  by  the 
publishers  both  in  this  country  and  in  England.  The  latter 
seem  already  more  alive  \o  the  situation  than  our  own  houses. 
Last  year  an  English  company  published  "The  German 
Empire"  by  Dr.  Burt  B.  Howard,  containing  much  of  interest 
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to  lawyers  concerning  the  courts  and  procedure,  imperial 
and  "  particular, "  which  cannot  elsewhere  be  found  in  English 
and  forming  an  admirable  companion  to  the  work  which  it 
before  us. 

There  have  also  appeared  from  time  to  time  law  magsans 
articles  of  interest  to  students  of  foreign  laws,  among  which, 
in  this  connection,  may  be  mentioned  one  published  in  De- 
cember 190a  and  January  2903  in  this  magazine  entitled 
"The  German  Civil  Code"  recounting  the  growth  of  German 
law  from  the  earliest  times  to  1900  when  the  Code  went  into 
effect.  Finally  we  have  this  work  by  Dr.  Schuster  whose 
wide  research,  familiarity  with  his  subject  and  general  schol- 
arly attainments  are  foreshadowed  in  the  preface  and  ful- 
filled throughout  even  to  the  index.  His  declared  objecta 
are  significant  at  this  period  of  our  legal  history: 

"(1)  to  assist  the  study  of  English  law  from  a  comparative  poiat 
of  view,  (s)  to  give  an  insight  into  the  latest  and  most  perfect  attempt 
to  systematise  the  whole  of  the  private  law  of  a  country,  (3)  to  pn 
some  practical  help  to  the  increasing  number  of  practitioners  who 
in  the  course  of  their  daily  work  have  to  deal  with  questions  of  fordga 
and  private  international  law." 

That  the  English  lawyer  of  to-day  is  protesting  with  his 
American  brother  against  the  slavery  of  case  law  and  the 
perversion  of  star*  dtcisis  is  shown  by  another  sentence 
from  his  preface: 

"Even  those  who  look  upon  the  study  of  law  exclusively  as  a  help 
to  professional  success  have  begun  to  see  that  the  grasp  °?  ^** /**" 


doles  is  of  greater  value  than  mere  knowledge  of  cases  and 

The  importance,  the  scope  and  the  utility  of  this  work 
will  appear  more  fully  when  it  is  recalled  that  it  does  not 
present  a  translation  of  any  specific  text  but  is  an  exposi- 
tion of  the  active  principles  of  the  whole  German  law, 
customary,  common,  particular  and  imperial.  These  terms 
can  be  briefly  explained.  Throughout  the  territory  now 
embraced  within  the  German  Empire  customary  laws  have 
in  various  localities  resisted  all  attempt  at  modification  and 
are  recognised  as  unaffected  by  legislative  action  of  state  or 
empire.  The  common  law  as  so  termed  is  understood  to  be 
a  modified  form  of  the  Roman  law  embodied  in  Justinian's 
compilation  and  "received*9  in  Germany  in  149s  under  the 
sanction  of  the  Holy  Roman  Empire.  This  was  subject  to 
local  customary  laws  and  in  many  regions  has  been  supple- 
mented or  displaced  by  state  codes,  such  as  the  Bavarian 
Code  of  x;c6,  the  Prussian  Landrecht  of  2794,  the  Code 
Napoleon  which  in  1804  became  effective  in  many  provinces, 
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the  Badish  Landrecbt  in  18 10  and  the  Saxon  Civil  Code  of 
1863.  The  "particular"  laws  are  those  customary  or  statu- 
tory provisions  enjoyed  by  certain  cities  or  localities  of 
various  states.  The  imperial  laws  are  those  which  have  bees 
promulgated  since  the  founding  of  the  Empire  in  1871.  The 
force  of  these  respective  bodies  of  laws  reaches  almost  every 
right  and  duty  in  various  degrees  and  the  advantage  of  pre* 
senting  the  subject  in  the  form  here  adopted  is  at  once  ap- 
parent. No  other  way  would  have  enabled  the  author  to 
indicate  the  principles  actually  in  force  territorially.  The 
further  valuable  feature  is  added  of  constantly  recurring 
English  Common  Law  citations  to  emphasise  differences  in 
principle  or  illustrate  variety  of  application.  It  lends  a 
familiarity  to  the  doctrine  announced  or  text  cited  when 
its  absence  would  at  times  confuse,  especially  in  such  por- 
tions as  require  the  use  of  German  terminology. 

These  English  authorities  are  also  separately  tabulated 
as  are  all  the  German  Codes  and  Statutes  referred  to.  These 
latter  number  thirty-seven  and  embrace  imperial,  state  and 
local  substantive  law  and  procedure  but  their  territorial 
force  constantly  requires  commentaries,  in  connection  with 
the  customary,  common  and  particular  laws.  The  whole 
subject  after  the  Introduction  is  divided  into  five  books: 
I,  General  Rules  op  Law  (Chapters:  Persons,— Natural, 
Corporate,  Associate,— Rights,  Acts*in-the-Law,  Prescrip- 
tion), II,  Law  op  Obligations  (Chapters:  Nature,  Creation, 
Interpretation,  Circumstances,  Discharge,  Remedial  Rights; 
Transfer,  Joint  Liabilities  and  Rights,  Transfer  of  Property, 
Temporary  Use  of  Property,  Work  and  Services,  Partner- 
ship, Aleatory  Agreements,  Suretyship,  Abstract  Agree- 
ments, Offers  of  Reward,  Unlawful  Acts,  Obligations  imposed 
by  Circumstances),  III,  Law  op  Things  (Chapters:  General 
Survey,  Possession  and  Registration,  Ownership,  Rights  of 
User,  Real  Rights  as  Security),  IV,  Family  Law  (Chapters: 
Husband  and  Wife,  Parent  and  Child,  Guardian  and  Ward), 
V,  Law  op  Inheritance  (Chapters:  General  Survey,  Statu- 
tory, Testamentary,  Contractual,  Compulsory  (fegitim),  Ad* 
ministration.  Sale  of  Right  of  Inheritance). 

The  usual  difficulties  in  translating  technical  terms  have 
been  encountered  by  the  author  but  the  reader's  embarrass* 
ment  is  reduced  to  a  minimum  by  the  happy  choice  of  broad 
and  unmistakable  English  equivalents  where  possible,  the 
use  of  Latin  expressions  in  certain  instances  and  the  reten- 
tion of  German  words  only  where  they  have  special  design- 
atory  force  serving  to  fix  the  idea  more  dearly  and  where 
an  attempt  to  translate  would  be  cumbersome  and  confus- 
ing.   With  practical  foresight  Dr.  Schuster  has  even  added 
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an  Index  to  German  Technical  Terms,  so  that  the  student 
need  labor  under  no  uncertainty  aa  to  the  full  scope  of  any 
word  retained  in  the  original. 

While  it  is  impossible  in  this  review  to  consider  the  work 
from  the  standpoint  of  conflict  of  laws  or  to  specially  mention 
the  several  principles  which  are  without  even  analogy  in  our 
law  it  is  not  too  much  to  say  that  the  treatise  is  comprehen- 
sive, practical  and  scientific  to  a  degree  unparalldled  save 
in  Blackstone's  Commentaries.  As  the  student  takes  the 
latter  in  hand  to  learn  the  bases  of  the  English  Common 
Law  so  can  he  peruse  this  work  with  the  assurance  of  receiv- 
ing just  as  broad  a  knowledge  of  the  principles  of  the  Ger- 
manic law.  Heretofore  there  has  been  no  such  presentation 
of  the  subject.  Even  in  Germany  there  is  no  one  work -so 
concise,  clear,  comprehensive  and  practical;  and  the  only 
other  attempt,  that  of  Professor  Ernest  Lehr  in  his  "Trot* 
EUmtntoir*  <k  Droit  Civil  Gtwumup*"  enlarged  from  Us 
lectures  at  the  University  of  Lausanne  and  published  in  1891, 
while  indeed  valuable  for  its  historical  treatment,  really, 
for  the  American  lawyer,  dears  away  little  of  the  inherent 
confusion  which  marks  the  most  intricate  system  of  law 
known  to  the  civilised  world.  This  task  has,  however,  been 
accomplished  by  Dr.  Schuster. 

W.W.S. 

Roman  Private  Law.     Pounded  on  the  M  Institutes"  of 
Gaius  and  Justinian.    By  R.  W.  Lbaob,  M.  A.,  B.  C.  L., 
Of  the  Inner  Temple,  Barrister-at-Law,  Fellow  of  Brase- 
nose  College,  Oxford.    London  and  New  York:   The  Mac- 
millan  Company,  1906.    Pp.  rni,  439. 
In  this  work  Mr.  Lease  gives  us  the  subject  matter  of  the 
Institutes  of  Gaius  and  Justinian,  following,  in  the  main,  the 
original  order  of  treatment.    The  book  does  not  profess  to 
be  an  exhaustive  treatise  on  the  Civil  Law  but  the  author 
contents  himself  with  the  more  modest  purpose  of  setting 
forth  as  simply  as  possible  the  principles  0!  that  law  as  given 
by  the  institutional  writers  thereon.    This  purpose  he  ac- 
complishes admirably.    It  is  not,  however,  a  mere  transla- 
tion of  important  portions  of  the  original.     However,  the 
matter  is  presented  in  clear,  concise  language*  which  any  one 
familiar  with  the  Latin  text  will  recognise  at  once  aa  re- 
markably satisfactory  as  an  equivalent  of  the  original. 

Occasionally  the  author  refers  to  the  rules  of  the  English 
law  and  makes  comparison  therewith,  but  such  matter  forms 
a  very  small  portion  of  the  book.  Its  purpose  is  rather  to 
render  easy  of  access  the  rules  of  the  Roman  Law  as  ex- 
pounded by  the  most  accomplished  of  the  classical  jurists. 
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and  the  student  of  English  law  will  find  of  no  small  value 
its  exposition  of  these  rules  in  a  form  of  which  he  can  easily 
avail  himself. 

A  short  M  Historical  Introduction"  forms  the  opening 
chapter  in  the  book  and  contains  a  terse  and  accurate  state* 
ment  of  the  sources  of  the  Roman  Law.  While,  as  the  author 
himself  points  out,  this  chapter  presupposes  a  knowledge 
of  the  dements  of  Roman  Constitutional  History,  the  knowl- 
edge presupposed  is  such  as  is  generally  possessed  by  the 
person  who  finds  use  for  a  book  such  as  this. 

The  arrangement  of  the  subject  matter  follows,  as  we  have 
said,  the  old  classification  of  the  institutional  writers,  and 
there  are  the  usual  divisions  into  the  general  headings: 
The  Law  of  Persons,  the  Law  of  Things,  and  The  Law  of 
Actions,  and  the  subdivisions  hereunder  are  the  fairly  well 
established  ones.  There  is  no  effort  at  novelty  or  originality 
in  the  treatment  of  the  subject  matter— in  fact  such  treat- 
ment would  be  at  variance  with  the  professed  purpose  of 
the  work.  Its  claim  to  commendation  must  depend  princi- 
pally on  the  accuracy  and  clearness  of  statement  of  the  prin- 
ciples of  the  Roman  Law,  and  upon  the  judiciousness  which 
has  been  shown  in  the  selection  of  the  rules  given.  In  all 
of  these  respects  we  have  no  hesitation  in  giving  it  unquali- 
fied praise. 

But,  it  is  entitled  to  further  consideration  in  view  of  its 
very  adequate  treatment  of  the  jurisdiction  of  the  praetor 
and  the  relation  of  that  jurisdiction  to  the  body  of  the  civil 
law.  Owing  to  the  analogy  here  existing  to  the  English 
equity  system,  the  book  will  find  special  acceptance  with 
those  lawyers  interested  in  this  subject. 

The  book  is  one  of  modest  purpose.  It  is  gratifying  to 
find  that  purpose  accomplished  in  excellent  fashion,  and 
points  of  merit  in  the  work  which  the  author  does  not  even 
'profess  to  promise. 

Index  Digest  op  Interstate  Commerce  Laws.    By  O.  P. 

Anderson.    Pp.  176.    Nashville,  Tennessee:    M««i*«fl  ft 

Bruce  Company,  1907. 

This  volume  contains  the  complete  text  of  the  Interstate 
Commerce  Act  including  the  amendments  of  1906,  the  two 
acts  relating  to  the  immunity  of  witnesses  who  testify  in 
interstate  commerce  cases,  the  so  called  EUdns  Act  ana  the 
Act  expediting  equity  cases  brought  under  the  Interstate 
Commerce  Act.  For  all  these  Mr.  Anderson  has  compiled 
a  single  index  which  is  admirably  fitted  for  the  use  of  the 
practitioner  or  the  legislator  who  desires  to  ascertain  the 
present  provisions  of  the  United  States  Statutes  relating  to 
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common  carriers  engaged  in  interstate  business.  This  index 
refers  not  only  to  all  the  important  single  words  used  in  the 
act  but  also  contains  more  comprehensive  headings  so  that 
it  is  equally  as  useful  to  one  who  is  familar  only  with  the 
general  subjects  covered  by  these  laws  as  to  one  who  desires 
primarily  to  investigate  the  use  of  a  particular  phrase  or 
word.  The  index  serves  also  as  a  digest  for  under  each  head- 
ing is  a  succinct  summary  of  the  provisions  of  the  various 
laws  so  that  without  examining  the  specific  sections  the 
reader  can  determine  whether  the  reference  to  a  particular 
word  relates  to  the  question  he  has  under  consideration. 
The  excellent  typography  of  the  volume  adds  greatly  to  the 
value  of  the  won. 

R.D.J. 

A  Handy  Book  on  ths  Law  op  Bamkbr  and  Customs*. 
By  Jambs  Waltbr  Smith,  Esq.,  Of  the  Inner  Temple, 
Bamster-at-Law.    London:  Effingham  Wilson,  54  Thread- 
needle  Street,  1907.    Pp.  vm,  197. 
The  purpose  of  this  book  lies  between  that  of  the  ordinary 
legal  treatise  and  that  of  the  superficial  discussion  of  rules 
of  law  offered  as  a  guide  book  to  the  layman.   Mr.  Smith  has 
written  for  a  limited  class,  capable  of  understanding  and 
using  to  advantage  the  information  he  gives.    This  infor- 
mation, while  in  some  respects  elementary,  is  dear,  explicit 
and  considering  the  scope  of  the   book,  complete.    The 
"banker"  and  his  "customer"  will  find  the  book  valuable, 
for  it  contains  facts  with  which  they  should  be  familiar  1 
they  relate  to  the  ordinary  transactions  of  everyday 
mercial  life. 

It  is  unnecessary  to  refer  in  detail  to  the  division  of  the 
subject  matter  and  its  treatment.  Suffice  it  to  say  that  the 
division  is  helpful  and  the  treatment  accurate  to  a  degree 
far  beyond  that  of  the  average  book  of  this  class. 

Thb  Tariff  and  ths  Trusts.  By  Framkuk  Pikrck  of 
the  New  York  Bar.  New  York:  The  Macmfllan  Com- 
pany, 1907.    Pp.  xi.    387. 

Mr.  Pierce  presents  in  this  book  a  vigorous  attack  00  the 
protective  system,  enforcing  his  argument  by  such  evidence 
as  he  finds  in  statistics  and  by  the  history  of  tariff  legisla- 
tion in  this  and  other  countries.  It  is  too  much  to  expect 
to  find  novel  ideas  in  a  discussion  of  a  question  so  long  the 
subject  matter  of  dispute,  but  in  his  analysis  of  modern 
economic  phenomena  as  influenced  by  the  imposition  of 
protective  duties,  Mr.  Pierce  can  lay  claim  to 
the  present  day  aspect  of  the  problem. 
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It  is  this  that  gives  his  book  value,  and  prevents  its  1 
merely  a  re-statement  of  trite  matter.  It  does  not  lad£ 
however,  a  statement  of  those  matters  which  are  a  part  of 
any  adequate  discussion  of  the  subject,  and  among  these 
we  regard  as  worthy  of  special  attention  the  historical  sketches 
of  the  tariff  history  of  England  and  Germany. 

Careful  attention  is  given  to  the  relation  of  the  federal 
legislation  with  regard  to  the  registration  of  ships,  against 
which  the  author  inveighs  bitterly  but  not  without  a  dear 
presentation  of  his  reasons  for  so  doing.  Chapters  pointing 
out  the  special  relation  of  the  tariff  to  manufacture,  labor 
and  fanning  serve  to  develop  the  thought  along  particular 
aa  well  as  general  lines, 

» 
A  Treatise  on  Criminal  Law  and  Criminal  Procedure 

and  on  Evidence.     By  Charles  E.  Chadmam,  LL.M., 

LL.D.,  Chicago:    Frederick  Drake  ft  Co.,  1906.    Pp.  xviH, 


1  book  is  one  of  the  so  called  "  Home  Law  School  Series," 
and  does  not  require  extended  comment.  It  is  adapted  to 
the  needs  of  the  beginner  to  whom  are  not  open  the  advan- 
tages of  intelligent  direction  of  his  legal  studies.  It  seta 
forth  in  simple  form  the  elementary  rules  of  Criminal  Law* 
Criminal  Procedure,  and  Evidence,  and  includes  an  appen- 
dix of  questions  intended  to  enable  the  student  to  conduct 
a  self-examination.  In  view  of  the  author's  purpose  and  the 
limited  space  devoted  to  the  subject,  it  is  obvious  that  the 
treatment  of  these  subjects  must  be  exceedingly  superficial. 
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Collateral  Attacks  on  Corporations.    Edward  H.  Wi 

A.  De  Facto  Corporations. 

Probably  the  best  way  to  rive  a  fair  idea  of  the  content  of  tint 
Article  is  to  present  the  authors  own  summary  which  he  gives  at  the 
conclusion  of  the  paper,  as  follows:— 

i.  When  the  existence  of  a  corporation  is  only  collaterally  in  issue, 
proof  of  facts  sufficient  to  satisfy  the  requirements  of  the  de  /acts 
doctrine  is  sufficient  to  make  a  Prtma  fads  case. 

s.  If  a  corporation  is  in  existence,  but  there  is  a  ground  upon 
which  the  state  might  have  its  existence  forfeited,  no  one  but  the 
vtate  can  take  advantage  of  this  cause  of  forfeiture. 

3.  Most  failures  to  conform  strictly  to  statutory  provisions  regard- 
ing the  formation  and  regulation  of  corporations  are  not  fatal  to  the 
formation  of  a  ds  jure  corporation.  But  failure  to  perform  an  act. 
the  performance  of  which  the  legislature  has  intended  to  be  a  condi- 
tion precedent  to  incorporation,  is  necessarily  fatal. 

4.  There  are  considerations  of  public  policy  so  urgent  as  to  justify 
the  courts  in  holding  that  a  ds  facto  corporation  may  be  a  conduit  of 
title. 

5.  The  is  facto  doctrine  has  a  very  important  scope  in 
contracts  have  been  made  on  a  corporate  basis. 

6.  If  associates  who  have  not  the  corporate  privilege 
exercise  it,  there  is  no  established  doctrine  that  all  but  the  state 
submit.    It  is  not  proper  to  apply  to  such  a  case  tha  doctrine  that  the 
existence  of  a  corporation  cannot  be  attacked  collaterally. 

7.  The  ds  facto  doctrine  should  be  applied  with  caution  whan  it  at 
invoked  for  the  benefit  of  the  associates  themselves  against  persons 
who  have  not  dealt  with  them  as  a  corporation.  It  is  anomalous  to 
permit  the  usurper  of  a  right  to  require  a  stranger  to  submit  to  the 
assertion  of  such  a  right. 

8.  It  is  anomalous  to  bridge  a  legal  gap,  even  for  the  benefit  of  a 
person  who  has  made  an  expenditure  in  food  faith. 

9.  There  may  be  no  objection  to  applying  the  doctrine  for  the  bene- 
fit of  the  associates  themselves  against  strangers,  if  the  associates 
are  asserting  a  right  which  is  in  them  either  as  natural  persons  or  as  a 

10.  The  doctrine  should  never  be  applied  for  the  benefit  of  the 
associates  themselves  to  the  prejudice  of  an  innocent  stranger. 

Harvard  Law  Review,  AprU,  pp.  4S°~4*». 


Tks  Commutes  Clones  of  tks  Fsdsral  Constitution  and  Two  Roans 
Cases  DeaUne  Wish  /l.  S.  8.  Gregory.  The  cases  diiuisaiiil  am 
Howard  v.  Illinois  Central  Railroad  Company.  (148  Fed.  „ 
Brooks  v.  Sonthsn  Pacific  Company,  (148  Fed.  986).  The 
is  the  recent  Act  of  Congress  which  imposes  a  liability  upon  c 
carriers  engaged  in  inter-state  commerce  for  all  damages  that  may 
result  to  an  employee  by  reason  of  any  negligence  of  the  carrier. 
Judge  Evans  in  the  Circuit  Court  for  the  Western  District  of  Ken- 
tucky decided  that  the  Statute  was  unconstitutional  in  that  it,  ta 
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feet.  Attempted  to  regulate  something  which  was  not  commerce  at 
atl.  Judge  McCaU  in  the  Circuit  Court  for  the  Western  District  of 
Tennessee  came  to  practically  the  same  conclusion.  Mr.  Gregory 
dissents.  He  thinks,  with  all  due  respect  to  the  two  judoes  that  they 
have  overlooked  a  rood  deal  of  the  law  on  the  subject  ana  that  he  has 
sufficient  grounds  for  believing  that  if  this  law  is  fully  set  forth  it  will 
show  that  he  is  right.  The  fact  appears  to  be  that  both  sides  have 
approached  the  subject  with  pre-conceived  opinions  and  that  they 
have  reached  decisions  in  accordance  with  those  opinions. 

Mr.  Gregory  cites  Chief  Justice  Marshall  in  the  beginning  of  Ma 
argument,  as  a  matter  of  course.  There  is  little  doubt  that  this  Act, 
or  even  very  much  more  sweeping  legislation  would  be  justified  by 
an  appeal  to  his  opinions,  if  the  premises  adopted  for  the  examination 
were  accepted  ana  the  method  of  reasoning  were  sufficiently  subtile. 
Yet  Chief  Justice  Marshall  was  born  early  enough  to  have  come  under 
the  influence,  personal  and  mental,  of  the  men  who  made  the  Consti- 
tution. Some  of  his  most  profound  arguments  show  that  he  had 
absorbed  the  theories  of  that  "master-builder  of  the  Constitution," 
James  Wilson,  whose  interpretation  of  the  Constitution  might  be 
used  to  justify  an  even  wider  expansion  of  the  doctrine  of  nation* 


aKty.  Yet  James  Wilson  was  a  most  profound  believer  in  the  risjht  of 
the  State  to  self  government  and  self  regulation;  he  believed  that 
that  power  of  local  self  government  was  as  essential  to  the  existence 
of  the  nation,  as  the  existence  of  a  strong  central  government  itself. 
To  use  John  Marshall  and  James  Wilson  as  exponents  of  doctrines  male- 
volent or  beneficient,  which  could  never  possibly  have  occurred  to  them* 
is  to  belittle  them.  The  opponents  of  the  Constitution,  when  it  was  before 
the  people  of  the  separate  states  for  confirmation  or  rejection,  did 
most  violently  contend  that  the  national  government  was  "a  consoli- 
dated government"  which  would  swallow  up  those  of  the  separate 
states.  Wilson,  McKean,  Madison,  and  all  the  men  who  had  to  make 
the  fight  for  the  Constitution  before  the  congrnses  of  the  several 
states,  had  to  deny  this  accusation  with  all  the  power  of  argument 
and  all  the  depth  of  reasoning  at  their  command.  We  owe  to  the  fact 
that  they  were  successful,  the  existence  of  our  Constitution.  It  la 
idle,  therefore,  to  claim  that  they,  or  the  men  who  were  trained  in 
their  ideas,  favored  "a  consolidated  government'*  in  the  sense  in 
which  their  opponents  spoke.  Mr.  Gregory  at  the  end  of  his  article 
again  appeals  to  Marshall  as  savins;  that  he  nor  any  man  could  foresee 
conditions.  Perhaps  it  might  not  be  too  much  to  suggest  that  he  waa 
sufficiently  able  to  understand  certain  immutable  principles  upon 
which  the  men  of  his  day  and  of  the  preceding  generation  did  believe 
the  Constitution  was  founded. 


Labor. 
Crawl  Issues  in  Labor  Legislation.  Jeremiah  Smith.  Mr.  Smith 
continues  in  this  paper  his  series  of  exhaustive  examinations  Into 
these  "Crucial  Issues."  In  this  paper  he  takes  up  the  well  known 
line  of  cases  represented  by  Plant  v.  Woods;  AUen  v.  Flood:  Temper* 
ton  v.  RussH,  Quinn  v.  Liatham,  and  the  Mooui  Steamship  Company 
v.  McGregor.  As  in  the  previous  papers  Mr.  Smith  presents  the 
various  sides  of  what  may  oe  termed  a  controversy  upon  the  points 
covered  by  these  cases;  as  before,  while  there  is  a  judicial  and  impar- 
tial presentation,  there  is  no  judicial  decision.  The  scholarly  exami- 
nation, however,  does  doubtless,  clear  the  air  for  the  decision  which 
win  ultimately  be  worked  out,  not,  it  seems  probable,  in  the  closet, 
but  in  the  court  room  and  the  legislative  hatt. 

Harvard  Low  Review,  April,  pp.  4*0- 4  SS* 
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CONTSUCTS. 

ConHtians  in  Contracts.  George  P.  Coetigan,  Jr.  The  "Roles  on 
Condition*  in  Contracts,"  which  Professor  Langdell  formulated  for 
the  use  of  the  students  in  his  classes  at  Harvard,  "constitute  the  inspi- 
ration and  the  foundation  of  this  article."  This  fact  alone  is  suffi- 
cient to  make  one  turn  with  interest  to  the  article,  which,  neverthe- 
less is  hampered  by  the  form  which  this  following  of  the  rules  implies. 
Upon  some  points  Mr.  Costigan  prefers  to  follow  his  former  teacher. 
Professor  WiUiston,  and  to  them  both  he  credits  all  merit  that  may 
be  found  in  the  article.  An  examination  will  show,  however,  that 
Mr.  Costigan  has  contributed  a  good  deal  of  valuable  matter,  and  has 
made  an  excellent  analysis  of  the  subject,  contributing  in  addition 
some  interesting  notes  upon  points  which  are  as  yet  controvertible. 
Columbia  Law  Review,  March,  pp.  151-171. 


Constitutional  Law. 

The  Treaty-Making  Power  and  the  Reserved  Sovereignty  of  the  States. 
Arthur  K.  Kuhn.  The  author  declines  to  discuss  the  merits  of  tht 
Japanese-California-school  question,  but  takes  up  the  limitations 
upon  the  treaty-making  power,  which  have  "never  been  authorita- 
tively defined.  The  Mafia  riots  of  1891  are  first  discussed,  and  it  is 
claimed  that  the  government  avoided  the  issue,  but  that  this  will 
not  always  be  possible,  or  even  desirable,  as  "the  shoe  may  be  on  the 
other  foot."  In  stating  the  case  of  Ware  v.  Hylton,  and  the  weight  to 
be  given  to  that  decision,  it  seems  to  be  implied  (p.  176)  that  only  | 

one  of  the  judges  in  that  case  (Paterson)  had  been  a  member  of  the  1 

Constitutional  Convention  of  1787.    Mr.  Wilson,  however,  was  one  \ 

of  the  most  important  members,  if  not  in  many  respects  the  most  j 

important  member,  of  the  Convention.  In  view  of  his  very  strong 
and  valuable  theories  this  majr  be  found  to  be  a  matter  of  some  im- 
portance, since  Mr.  Wilson's  views  of  the  inter-relations  between  the 
states  and  the  nation  were  more  profound  and  original  than  those  of 
any  other  member.  Mr.  Kuhn  has  approached  his  thesis  with  a  mind 
in  which  there  is  a  broad  distinction  between  the  "States  rights  | 

theories"  and  those  theories  which  do  not  seem  to  have  acquired  any 
particular  name  or  status  but  may  perhaps,  be  called  national,    tie  ' 

inclines  to  the  latter  theories.    This  being  so  it  is  not  necessary  to  I 

state  that  he  feels  that  the  "treaty-making  power  must  reside  can* 
trally  or  nowhere."    It  would  be  equally  certain  that  a  writer  holding  ' 

the  ''states  rights  theories"  would  decide  that  it  must  reside  "no-  j 

where"  if  the  rights  of  the  states  be  ignored.  With  preconceived 
ideas  of  this  sort  it  is  impossible  that  an  argument  on  either  side  can 
be  of  value,  but  it  may  be  entertaining  and  Mr.  Kuan's  article  is 
interesting. 

Columbia  Law  Review,  March,  pp.  171-18$. 


Constitutional  Law. 

The  Japanese  School  Incident  at  San  Francisco  from  the  Point  of 
View  of  International  and  Constitutional  Law.  Theodore  P.  Ion.  In 
this  article  we  have  perhaps  as  fair  a  discussion  of  the  points  at  issue, 
as  has  appeared  in  legal  periodical  literature.  We  do  not  see,  as  the 
discussion  of  the  first  case  is  in  progress,  just  which  theory  of  inter- 
pretation Mr.  Ion  has  a  thesis  to  uphold,  and,  in  fact,  we  do  not  dis- 
cover it  at  any  point  of  the  discussion.  It  would  seem,  if  the  matter 
had  been  looked  upon  from  this  eminently  reasonable  and  common 
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■ense  point  of  view  that  it  would  have  very  early  appeared  that  the 
incident  was,  at  he  calls  it  "insignificant  in  itself,"  although  possibly 
not  so  in  its  consequences. 

In  the  international  aspect  the  question  as  to  whether  the  treaty 
with  Japan  was  violated  or  not,  by  the  action  of  the  San  Francisco 
School  Board,  is  treated  with  care.  The  conclusion  is  that,  "there 
is  a  well  established  principle  of  the  law  of  nations  that  aliens  whilst 
residing  in  foreign  territory  cannot  by  right  obtain  admittance  to  the 
educational  institutions  of  such  country,  unless  there  is  a  treaty 
stipulation  expressly  mentioning  the  grant  of  such  a  privilege  and 
that,  the  mere  right  of  residence  with  all  its  privileges  cannot  be  con- 
sidered  as  being  sufficient,  to  justify  a  claim  for  admittance  by  for- 
eigners to  such  educational  institutions.  Therefore,  the  chum  of 
Japan,  that  her  treaty  rights  have  been  violated  by  the  action  of  the 
Board  of  Education  at  San  Francisco,  does  not  seem  to  be  founded 
either  in  theory  or  in  usage;  but  as  a  sovereign  power  Japan  is  at  full 
liberty,  if  she  considers  the  action  of  the  California  authorities  as  aa 
act  of  discourtesy,  to  resort  to  'retortion',  •".#.,  to  apply  the  same) 
treatment  to  students  from  California  residing  in  Japan  or  aha  may 
even  extend  such  retaliation  to  all  American  students  within  her 
territory.  But  between  a  violation  of  a  treaty  right  and  an  infringe* 
ment  of  the  rules  of  the  'comity  of  nations,'  there  is  a  great  difference; 
the  former  giving  the  right  to  denunciate  a  treaty,  the  latter  justify- 
inga  state  in  resorting  only  to  friendly  retaliations." 

The  second  question  touched  is  whether  the  segregation  of  pupils 
of  Mongolian  descent  is  constitutional  and  does  not  violate  the  14th 
Amendment.  The  discussion  here  is  more  closely  along  the  lines 
usually  argued  in  connection  with  this  case,  but  it  appears  to  be  mom 
logically  arranged  than  most.  The  conclusion  is  that,  if  the  Japanese, 
during  their  residence  here,  are  placed  on  the  same  footing  with  the 
citizens  of  the  United  States  by  the  clause  of  the  most  favored  nation 
in  the  treaty  of  1894,  it  is  evident  from  the  above  exposition  of  the 
settled  law  of  the  country,  that  their  exclusion  from  schools  designed 
for  white  pupils,  cannot  be  considered  as  a  discrimination  and  cones 
quently  there  is  no  violation  of  a  treaty  right." 

The  third  and  last  question  examined  is  "whether  a  treaty  con- 
cluded by  the  United  States  Government  and  ratified  by  the  Senate, 
can  supercede  all  State  rights."  On  this  point  Mr.  Ion  finds  no  abso- 
lute yes  or  no.  There  remains,  after  a  discussion  of  the  cases,  a  "di- 
vergence of  opinion  "  which  leans  to  one  side  or  the  other,  but  which 
neither  side  can  absolutely  claim.  But  in  regard  to  the  specific  claim 
of  Japan  Mr.  Ion  says  that  "neither  in  the  tetter  nor  in  the  spirit  of 
the  treaty  of  1894  with  Japan,  is  there  anything;  which  substantiates 
the  claim  of  the  Japanese  government  to  the  right  of  education  for 
her  subjects  in  the  public  schools  of  the  States  of  the  Union,  or  in 
those  under  the  control  of  the  Federal  Government;  that  such  a 
right  cannot  be  deduced  from  the  wording  of  the  treaty  and  it  can 
only  be  acquired  by  a  special  stipulation,  and  such  is  not  the  present 

Michigan  Law  Review,  March,  PP-  3*6-343. 


Legal  Education. 

The  Opportunities  and  Responsibilities  of  American  Law  School*. 
Floyd  R.  Mechem.  Mr.  Mechera  touches  upon  the  growth  of  the 
American  Law  School,  and  shows  that  it  has,  within  a  quarter  of  a 
century,  superceded  the  teaching  of  law  in  the  law  offices.  He  speaks 
of  the  enlarged  demand  for  men  and  equipment,  "for  better  men  and 
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better  equipment.'*  This  means,  as  be  says,  a  greatly  enlarged  oppor- 
tunity and  an  equal  responsibility.  The  law  school  must  be  the  met 
where  the  best  legal  teaching  is  to  be  found,  and  the  best  methods 
used.  He  does  not  want  to  place  too  much  stress  upon  methods,  but 
thinks  that  "under  the  right  circumstances  and  conditions,  the  care- 
ful study  of  decided  cases  is  best  calculated  to  attain  the  ends  we  seek." 
But  he  believes  that  "the  man  is  more  than  the  method"  and  that 

great  teachers  have  done  much  with  other  means.  He  thinks  it  will 
e  a  mistake  to  place  in  our  law  schools  too  many  men  who  have  had 
no  practical  experience  at  the  Bar.  "I  believe  that,  in  the  main,  no 
man  can  be  really  the  best  teacher  of  the  law  who  has  had  no  experi- 
ence in  practice.  "Law,  as  it  looks  to  the  theorist  in  his  study  and 
law  as  it  looks  to  the  lawyer  in  consultation  or  the  court  room,  are 
often  radically  different  things.9* 

The  law  school  must  also  be  the  place  where  "the  most  original 
and  most  scholarly  investigation  is  carried  on.'*  Here  the  law  teacher 
has  the  best  opportunity.  "He  has  unsurpassed  library  facilities, 
he  has  the  advantage  of  consultation  with  his  colleagues  who  are  ate 
experts  in  cognate  fields  and  he  has  the  opportunity  of  hearing  the 
discussions  and  answering  the  objections  of  successive  classes  of  bright 
students  whose  arguments  in  many  cases  .  .  .  would  do  credit  to 
the  older  members  of  the  bar.**  The  development  of  legal  history; 
of  the  scientific  side  of  the  law;  to  serve  the  state  in  its  legislation; 
and  the  state  officer*  as  counsellor,  are  also  a  part  of  the  work  of  the 
law  school,  as  Mr.  Mechem  believes.  He  emphasises  the  duty  of  the 
law  school  to  develop  the  ethical  side  of  the  law  and  the  profession. 
"  Law  is  the  official  moral  code  of  the  community.  It  is  the  organised 
and  manifest  expression  of  the  public  sense  of  justice.  It  endeavors 
to  establish  and  enforce  what  is  believed  to  be  the  highest  practical, 
workable,  livable,  ethical  code." 

"The  ethics  of  the  profession  must  also  look  to  the  law  school  for 
their  inspiration  and  support,  surely  no  duty  of  the  law  school  can  be 
greater  than  this.  It  has  within  its  halls  the  Bench  and  Bar  of  the 
future.  They  are  there  at  their  most  plastic  and  impressionable  age. 
At  no  period  in  their  lives  can  right  standards  and  right  ideals  be  mora 
certainly  created.  During  this  period  must  be  sown  the  seeds  which 
shall  bear  a  harvest  in  after  life.  The  reputation  of  the  school  may 
also  be  made  to  serve  a  useful  purpose  in  this  particular.  To  a  pride 
in  their  profession  and  its  requirements  there  may  be  added  a  pride 
in  their  law  school  connection  which  shall  be  an  anchor  when  tempta- 
tion overtakes  them/9 

Michigan  Lam  Review,  March,  pp.  344-353. 


Bioorapby. 


Jatmi  WUson— Nation  Builder.  Luden  Hush  Alexander.  The 
third  part  of  this  very  interesting  series,  takes  Mr.  Wilson  through  a 
period  of  his  life  immediately  preceding  the  Constitutional  Convention, 
when  his  activities  were  immensely  varied,  noting  especially  his  ser- 
vices in  regard  to  the  Bank  of  North  America,  andTHamilton's  indebt- 
edness to  him  in  his  report  to  Washington  on  the  Finances.  His  ser- 
vices in  the  great  convention  are  set  forth  in  detail,  showing  how  all- 
embracing  were  the  activities  into  which  he  put  forth  such  energies  as 
few  men  possess.  No  one  more  than  Mr.  Alexander,  appreciates  the 
profound  depth  of  Mr.  Wilson's  thought,  or  the  extent  of  the  at  " 
he  rendered  to  his  country. 

Green  Bag,  March,  pp.  137-140.' 
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BlOOftAMY. 

Thomas  Melntyre  CooUy.  Jerome  C.  Knowhon.  As  teacher  of  the 
law,  as  judge,  as  author,  the  subject  of  this  sketch  is  so  well  known  to 
men  of  these  three  classes,  that  it  might  be  said  there  was  little  new 
to  say  of  him.  He  belonged  to  what  may  now  be  called  a  conserve* 
trve  school  of  constitutional  interpretation  and  Mr.  Knowhon  says. 

"  It  is  easy  to  understand  what  would  have  been  the  views  of  fudge 
Cooley  on  many  of  the  questions  that  have  been  troubling  us  durimr 
the  past  ten  years,  regarding  our  out-lying  dependencies.  He  would 
have  been  an  anti-expansionist  and  possibly  an  anti-imperialist,  but 
of  this  we  are  not  so  certain,  for  he  was  a  firm  believer  in  a  strong 
government  when  control  was  once  assumed  or  acquired  through  the 
exigencies  of  war.  He  recognised  the  law  of  necessity,  but  was  slow 
to  cast  aside  implied  limitations  in  our  national  Constitution  on  any 
ground  of  expediency  or  policy.  He  was  not  impressed  with  oar 
manifest  destiny  as  a  world  power.  The  verdict  of  history  is  not  in 
accord  with  his  views  on  the  annexation  of  Hawaii." 

Michigan  Law  Review,  Monk,  pp.  309-$*$. 

MoXOFOUXS. 

Monopolies  and  the  Law.  Prank  B.  Kellogg.  The  argument  is 
strongly  in  favor  of  the  power  of  the  Federal  government  to  deal  with 
this  question  of  monopoly.  Mr.  Kellogg  asks,  "If  at  common  law  a 
pant  of  monopoly  to  a  single  person  or  corporation  was  void  because 
it  destroyed  freedom  of  trade,  discouraged  labour  and  industry  which 
should  be  free  to  all  the  subjects  of  the  realm,  why  is  it  not  void  for 
the  same  reasons  when  accomplished  by  a  single  individual  or  corpora" 
tion  by  other  methods?  If  it  is  against  the  policy  of  the  law  to  grant 
perpetual  monopoly  in  any  commerce,  which  would  deprive  the  peo- 
ple of  the  right  to  engage  in  that  industry,  how  is  it  less  against  the 
policy  of  the  law  for  a  single  corporation  or  individual  to  gam  control 
of  all  the  commerce  in  a  particular  article,  through  purchase  or  acgtsV 
sition  of  competing  properties,  or  through  any  oilier  means  or  device} 
We  are  not  invoking  a  new  principle  against  an  old  device,  bat  an  old 
principle  against  a  new  device.  Principles  are  everlasting.  Devices 
change.  In  our  opinion  it  is  against  the  terms  and  the  spirit  of  the 
Sherman  Act  for  any  man  or  set  of  men,  through  the  form  of  corporate 
action,  to  acquire  dominant  and  controlling  power  over  any  commerce* 
with  intent  to  monopolize  that  commerce,  whether  this  be  done 
through  the  form  of  purchase  of  competing  properties,  or  in  any  other 
form.  He  notes  the  fact,  mentioned  by  other  writers  on  the  subject, 
that  the  excuse  of  freedom  of  contract  may  be  used  to  make  men 
unfree.  Mr.  Kellogg  does  not  favour  indiscriminate  legislation  or 
ignorant  fuhninations  against  wealth  in  general  or  corporations  in 
particular,  but  he  does  believe  in  intelligent  legislative  direction  and 
limitation  of  great  industries,  and  he  also  believes  that  the  Pederal 
Government  has  alone  the  power  to  properly  control  these  activities. 

Green  Bag,. m* 


\  Bag.  Monk.  pp.  I47-«S5- 


COBPORATIOWS. 


The  Imprisonment  of  Criminal  Corporations.  Donald  R.  Richberg. 
This  article  continues  a  discussion  aroused  by  a  former  article  on  the 
Imprisonment  of  Corporations,  which  was  dissented  from  by  Mr. 
Frederick  N.  Tudson,  in  the  December  number  of  the  Green  Bag. 
Mr.  Judson  did  not  think  that  increased  penalties  would  diminish  the 
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offences;  he  did  think  that  the  public  at  large  would  suffer;  that  pre- 
ventive remedies  are  more  efficacious  than  punitive,  and  that  indi- 
vidual responsibilities  should  be  increased.  In  regard  to  the  first 
point  Mr.  Richberg  says  that  in  dealing  with  corporations  we  have 
not  to  deal  with  the  emotions  and  psychology  of  numan  beings,  but 


that  we  have  a  business  proposition  to  face,  pure  and  simple.     

fore  we  have  not  the  same  reasons  for  dispensing  with  harsh  punish- 
ments as  in  the  case  of  a  human  being.  We  have  to  find  the  deterrent 
punishment  and  apply  it.  The  only  innocent  parties  likely  to  suffer 
would  be  "those  parties  who  have  been  led  by  false  representation  to 
invest  their  money  in  an  illegal  concern.*'  It  is  very  pertinently  asked 
why  such  persons  should  be  protected  by  a  law  which  protects  no 
others  of  their  class.  Mr.  Richberg  is  apparently  right  when  he  claims 
that  such  innocent  persons  have  a  perfectly  good  opportunity  to  in- 
form themselves  as  to  the  stock  in  which  they  are  investing,  and  the 
conditions  surrounding  them  and  therefore  have  little  standing  in  a 
court  of  law  as  innocent  purchasers.  In  any  reform  these  stockholders 
always  .arise  to  suppress  any  action  in  regard  to  monopolistic  corpora* 
tions,  threatening  to  make  any  and  all  persons  suffer  if  their  interests 
are  imperilled  for  the  general  good.  It  does  not  seem  likely  that  the 
public  would  suffer,  as  Mr.  Richberg  says,  by  the  "substitution  of 
government  control  of  enterprises  for  private  criminal  control"  The 
suggestion  that  preventive  remedies  are  more  efficacious  than  puni- 
tive ones,  is  accepted  by  Mr.  Richberg,  but  he  adds  "the  preventive 
remedy  suggested— that  of  injunction — has  been  in  existence  for  many 
decades  and  our  present  system  of  wide  monopolistic  control  of  prac- 
tically every  important  industry  bears  eloquent  witness  to  the  efficacy 
of  this  remedy.'  He  also  suggests  that  "as  long  as  it  is  necessary  to 
have  punitive  laws  by  the  thousands  on  the  statute  books  to  hold 
fear  before  the  eyes  of  the  private  individual,  it  will  also  be  necessary 
to  have  punitive  laws  to  restrain  the  pernicious  activities  of  artificial 
persons." 

Green  Bag,  Monk,  pp.  156-ios. 


EauitabU  Interests  in  Foreign  Property.  Joseph  H.  Beale,  Jr.  Mr. 
Beale  summarises  the  conclusions  as  to  the  first  part  of  his  article  as 
follows,  "An  eauitable  interest  in  land  can  be  created  only  by  the  law 
of  the  situs:  if  that  law  creates  an  interest,  the  courts  of  all  other 
states  must  recognise  and  enforce  it;  while,  if  the  law  of  the  situs  does 
not  create  the  equitable  interest,  no  foreign  court  can  assume  the  exis- 
tence of  such  an  interest.  But  since  equity  acts  in  personam  it  has 
power  to  act  wherever  it  has  jurisdiction  over  the  person  of  a  defen- 
dant ;  and  if  a  defendant  is  shown  to  be  in  default  for  a  breach  of  obli- 
gation,  it  may,  in  some  cases  at  least,  decree  a  conveyance  of  land  by 
way  of  reparation  for  the  injury,  although  there  was  no  prior  interest 
in  the  land  created  by  the  law  of  the  situs."  The  limitations  of  the 
power  are  then  examined,  as  are  the  principles  regulating  trusts  of 
moveables. 

Harvard  Law  Review,  March,  pp.  38S-397. 
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GEORGE  SHARSWOOD— TEACHER  AND  FRIEND. 

by 

SAMUEL   DICKSON, 

Of  the  Class  of  1858. 

In  view  of  the  fact  that  Judge  Sharswood  was  the  real 
founder  of  this  Law  School,  and  that  his  work  as  a  pro- 
fessor has  been,  and  continues  to  be,  the  strongest  single 
influence  in  determining  the  character  of  the  Philadel- 
phia Bar,  it  would  seem  to  be  appropriate,  upon  such  an 
occasion  as  this,  to  give  some  account  of  his  views  on  the 
subject  of  Legal  Education,  and  of  his  relations  to  the 
students  of  this  School,  not  only  during  his  term  of  ser- 
vice but  in  later  years.  .  His  own  writings  offer  abundant 
information  for  such  a  sketch,  and  the  purpose  in  view 
will  be  best  subserved  by  letting  him  speak  for  himself. 

By  way  of  preface,  however,  it  will  be  useful  to  refer 
to  the  method  of  preparation,  which  he  pursued  before, 
as  well  as  after,  beginning  the  study  of  law.  Born  in  this 
City,  he  entered  the  Sophomore  class  of  the  College 
Department  of  the  University  of  Pennsylvania  at  the  age 
of  fifteen,  and  was  graduated  in  1828,  at  the  head  of  his 
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class,  delivering  the  Latin  Salutatory.  In  later  years  he 
sometimes  quoted  the  old  saying  that  "first  honor  men 
never  accomplished  anything  in  after  life :"  but  with  him- 
self and  the  present  Provost  as  exceptions  to  the  rule, 
no  ambitious  student  need  fear  to  peril  his  future  by  get- 
ting as  near  to  the  top  as  he  can. 

In  1856  and  1859  he  delivered  two  Addresses  before 
the  Alumni  Society  of  the  College,  which  incidentally  dis- 
close the  scope  and  extent  of  the  curriculum  of  studies 
constituting  the  college  course  of  that  day,  as  well  as  the 
character  of   instruction   given.     The  Classics,    Mathe- 
matics and  Mental  and  Moral  Philosophy  were  the  prin- 
cipal subjects  of  study;  and  he  attaches  special  impor- 
tance to  the  thoroughness  of  preparation  which  was  re- 
quired.   In  these  Addresses,  as  in  his  Introductory  Lect- 
ures, the  one  topic  to  which  he  constantly  refers,  is  the 
importance  of  thorough,  exact  and  accurate  knowledge 
of  what  has  been  studied.    Thus  in  the  Address  of  1856, 
after  having  declared  that  the  memories  of  his  college 
course  were  among  the  most  delightful  of  his  life,  he 
speaks  with  warm  appreciation  of  his  fellow  students  and 
of  "the  venerable  and  beloved  men  who  formed  at  that 
time  the  Faculty  of  Arts";  and  he  refers  to  Doctor 
Thompson,  the  professor  of  languages,  as  one  "who  most 
carefully  insisted  upon  an  accurate  knowledge  of  the 
grammatical  structure  of  the  languages,  while,  at  the 
same  time,  he  did  not  neglect  in  his  prelections  to  lead 
the  mind  of  the  student  to  a  discernment  and  relish  of 
the  beauties  of  the  chaste  models  of  poetry,  history  and 
eloquence,  which,  in  turn,  became  the  text  books  of  his 
recitation-room."  and  added — "Beyond  question  it  is  in 
the  slow,  patient  and  constant  exercise  of  the  power  of 
discrimination  in  analysis — in  the  consequent  improve- 
ment of  the  most  important  of  the  mental  faculties,  the 
judgment — and  in  the  formation  of  habits  of  concen- 
trated and  steady  attention,  that  classical  studies  are 
most  useful  to  the  youthful  intellect.    While  the  memory 
is  not  over-burdened,  every  lesson  tends  to  the  gradual 
development    of    the    intellectual    strength   .    .    .  The 
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maxim,  mulium  sed  nan  multa.  applies  with  peculiar 
force;  and  such  was  the  leading  feature  in  Professor 
Thomson's  course.  The  recitation  was  short,  but  he  ex- 
acted a  perfect  knowledge  of  it  in  every  student.  Pages 
could  not  express  a  higher  eulogium  upon  him,  as  a 
teacher  of  the  true  old  stamp." 

Of  Doctor  Patterson,  the  professor  of  mathematics  and 
natural  philosophy  he  says :  *-  That  it  may  well  be  doubted 
whether  there  ever  was  in  any  institution  of  learning  a 
more  popular  professor ;"  and  in  his  account  of  the  course 
in  mental  and  moral  philosophy,  Judge  Sharswood  refers 
to  the  works  of  Locke,  Berkely,  Hume,  Reed,  Kant  and 
Hamilton  in  a  manner,  which  indicates  that  he  thoroughly 
understood  the  systems  of  philosophy  of  which  they  were 
the  authors. 

In  his  later  address,  he  protested  against  the  attempt 
to  teach  too  much  and  too  many  subjects  and  lamented 
that  "in  the  race  to  accomplish  great  things,  we  seem  to 
have  forgotten  the  good  old  motto,  Festina  lente — the 
unquestionable  axiom  that  accurate  knowledge  of  the 
first  elements,  well  engrafted  in  the  mind  by  frequent  rep- 
etition, goes  much  further  in  making  a  thorough  scholar 
than  lessons,  recitations  and  lectures,  intended  to  put  the 
pupil  in  possession  of  everything  that  ever  was  or  is 
known.  Voluble  talkers  may  be  thus  manufactured,  but 
not  scholars  or  students.  They  may  fancy  that  they  are 
savants,  but  the  world  soon  discovers  them  to  be  superfi- 
cial sciolists.  They  forget  all  they  were  taught  in  less  time 
than  it  took  them  to  acquire  it,  and  have  failed  to  obtain 
what  is  the  most  important  of  all,  a  love  of  knowledge 
and  the  art  of  learning  as  things  ought  to  be  learned. 
Read  only  few  books,  but  understand  them  thoroughly. 
Let  them  be  the  standard  works — the  master  pieces. 
Study  but  few  subjects,  but  conquer  such  as  you  do 
study.  .  .  .  Accurate  knowledge  is  that  which  is  truly 
power.  It  has  certainty,  and  therefore  force.  It  gives 
assurance  and  confidence  to  the  possessor.  It  makes  him 
a  close,  logical  thinker,  he  sees  clearly  his  way,  and  his 
course  is  simple,  direct  and  onward." 
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These  views  were  copiously  illustrated,  and  he  closed 
by  saying:  "Thus  I  have  endeavored,  very  imperfectly, 
I  am  aware,  to  illustrate  and  enforce  a  very  old  opinion, 
but  still  true,  that  there  is  no  royal  road  to  learning— 
that  hurrying,  and  crowding,  and  cramming  are  injurious, 
if  not  fatal  to  the  vigor  of  mind  as  well  as  of  the  body." 

He  maintained,  therefore,  that  the  great  end  of  a  col- 
lege or  even  a  professional  course,  was  attained  if  it 
turned  out  earnest  students — "if  they  have  imbibed  a 
love  of  study  and  have  learned  how  to  study. "    He  added : 

"There  are  two  lessons,  which  cannot  be  too  often 
and  too  solemnly  impressed  on  the  mind.  One  is, 
that  constant,  moderate,  well  tempered  exercise  is 
the  law  of  mental,  as  it  is  of  physical,  improvement. 
The  other  is  more  difficult  to  realize,  but  equally  im- 
portant; that  it  is  better  to  know  a  little  accurately 
and  perfectly  than  a  great  deal  superficially  and 
imperfectly." 

His  simplicity  and  sincerity  of  character  were  such  that 
it  is  impossible  to  believe  that  he  had  not  pursued  his 
own  studies  substantially  in  the  manner,  which  he  recom- 
mended to  others. 

After  having  finished  his  college  course,  he  was  regis- 
tered in  the  office  of  Joseph  Reed  Ingersoll,  of  whom  he 
used  to  speak  in  after  life  as  "my  honored  master."  Mr. 
Ingersoll  was  the  son  of  Jared  Ingersoll,  who  had  been 
for  five  years  a  student  in  the  Middle  Temple,  and  was 
named  for  President  Joseph  Reed,  who  had  also  been  a 
student  in  the  same  place  from  1763  to  1765.  Mr.  Joseph 
Reed  Ingersoll's  father  and  preceptor  was  the  Jared  In- 
gersoll, who  was  portrayed  by  Mr.  Binney  in  his  account 
of  the  Leaders  of  the  Old  Bar,  and  who  was  described  by 
Judge  Sharswood  as  "the  most  distinguished  leader  of 
the  Philadelphia  Bar  in  its  palmiest  days."  Under  such 
surroundings  and  influences,  Mr.  Ingersoll  had  been  pre- 
pared for  the  Bar,  where  he  soon  won  a  prominent  posi- 
tion of  his  own,  and,  after  having  served  several  terms 
in  Congress,  he  accepted  a  position  as  Minister  to  the 
Court  of  St.  James.    While  in  active  practice,  he  received 
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many  students  in  his  office,  and  among  them  Mr.  Shars- 
wood.  At  the  Bar  meeting  held  upon  the  occasion  of  the 
death  of  Mr.  Ingersoll,  Judge  Sharswood  recalled  the 
warning  given  him  at  the  time  of  his  beginning  his 
studies: 

"  In  substance,  he  told  me,  that  I  had  chosen  a  very 
laborious  profession;  the  study  of  the  law  was  no 
child's  play ;  that  there  was  no  use  beginning  unless  I 
was  very  much  in  earnest;  that  it  would  demand  the 
exercise  of  every  faculty  I  possessed  to  master  it  as  a 
science,  and  apply  it  as  a  practice," 

As  a  rule,  lawyers  at  that  time  had  their  offices  in  their 
dwellings,  and  devoted  most  of  their  evenings  to  pro- 
fessional work.  Students  were  expected  to  give  at  least 
five  evenings  of  the  week  to  study,  and  it  was  usual  for 
the  preceptor  to  direct  their  reading,  to  test  their  prog- 
ress by  frequent  and  systematic  examinations,  and  to 
supervise  their  drafts  of  pleadings,  conveyances  and  other 
legal  instruments.  This  was  the  training,  which  Lord 
Eldon  thought  invaluable,  if  not  indispensable;  and  he 
ascribed  his  knowledge  of  equity  pleadings  to  having 
copied  everything  he  could  lay  his  hands  upon  (i  Twiss, 
98),  just  as  Judge  Curtis  ascribed  his  skill,  as  a  common 
law  pleader,  to  his  having  been  in  the  habit  of  reciting 
Chitty's  forms,  while  walking  the  floor  with  a  sick  child 
in  his  arms.    (Life  of  B.  R.  Curtis,  Vol.  i,  61.) 

The  close  and  constant  intercourse  in  the  office  also 
resulted,  in  many  instances,  in  intimate  friendships,  and 
students,  at  that  time,  grew  up  under  social  influences 
of  the  most  wholesome  and  elevating  character. 

In  a  sketch  of  Mr.  Ingersoll,  written  for  the  American 
Philosophical  Society,  Judge  Sharswood  thus  described 
him  as  a  preceptor: 

"  It  is  a  very  high  testimonial  to  the  estimation  in 
which  Mr.  Ingersoll  was  held  as  a  lawyer  and  a  man, 
that  so  many  young  men  were  placed  under  his  direc- 
tion by  their  own  choice  or  that  of  their  parents  or 
guardians,  to  be  trained  for  the  bar.  I  have  a  list  ta- 
ken from  his  diary,  commencing  in  1826,  of  forty-five 
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names:  some  eight  or  ten  preceded  that  period.  His 
course  toward  them  was  marked  by  great  fidelity  as 
well  as  kindness.  He  not  only  prescribed  their  course 
of  reading,  and  examined  them  at  short  stated  inter- 
vals as  to  their  progress,  and  understanding  of  the 
subject — but  took  care  by  employing  them  in  the 
preparation  of  pleadings  and  other  legal  papers, — in 
making  searches  in  the  offices,  and  occasionally  at- 
tending before  magistrates  and  arbitrators,  that  they 
should  be  initiated  in  the  practice  of  their  profession. 
He  was  always  ready  to  resolve  their  doubts,  or  to 
explain  what  they  could  not  understand  in  the  course 
of  their  studies.  He  followed  them  after  their  admis- 
sion to  the  bar,  with  advice  and  encouragement,  as- 
sociating them  with  him  in  the  trial  of  causes,  and 
manifesting  in  every  way  a  deep  interest  in  their  suc- 
cess. Many  of  them  have  done  honor  to  his  instruc- 
tions by  eminence  in  their  profession,  and  have  con- 
curred in  cherishing  and  expressing  on  all  suitable 
occasions,  their  confidence,  respect  and  affection  for 
him.  To  me  it  is  a  source  of  pride  and  gratification, 
that  having  been  one  of  his  students,  and  honored 
as  I  believe  with  his  friendship  and  regard  after  leav- 
ing his  office,  I  am  permitted  the  privilege,  on  an  oc- 
casion like  this,  to  record  my  sense  of  the  obligation 
under  which  he  placed  me,  and  to  testify  my  rever- 
ence and  gratitude.  An  quicquam  nobis  tali  sit 
munere  ma  jus." 

Of  Mr.  IngersolTs  students,  Judge  Sharswood  was  the 
most  distinguished.  He  was  admitted  to  the  Bar  on 
December  15,  1831;  but  fortunately  he  was  able  to 
continue  his  studies  for  some  years  longer  before  becom- 
ing immersed  in  ordinary  work.  It  is  only  a  part  of  the 
course  of  study,  which  he  himself  pursued,  that  he  after- 
wards outlined  in  the  appendix  to  his  Professional  Ethics, 
and  reproduced  in  a  note  to  Blackstone's  introductory 
chapters  on  the  Study  of  Law  in  General. 

While  following  the  course  of  legal  study  there  recom- 
mended, he  went  through  a  systematic  course  of  reading 
upon  economic  questions  and  in  the  classics,  and  acquired 
a  sufficient  knowledge  of  French  and  Spanish  to  read 
those  languages  with  facility.  Before  becoming  occupied 
as  an  active  practitioner,  he  began  as  an  annotator,  and 
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became  sufficiently  well  known  to  be  elected  three  times 
to  the  State  Legislature,  and  once  to  the  Select  Council 
of  the  City  of  Philadelphia.  In  1841 ,  he  wrote  the  Report 
of  a  Committee  appointed  by  the  stockholders  to  exam- 
ine the  affairs  of  the  Bank  of  the  United  States,  which  is 
copied  at  length  in  Benton's  Thirty  Years'  View.  It  re- 
quired a  great  deal  of  courage  for  a  representative  from 
Philadelphia  to  write  such  a  paper  at  that  time,  and  it 
is  remarkable  that  one  so  young  and  with  so  little 
previous  knowledge  of  practical  affairs,  should  have  been 
able  to  deal  so  effectively  with  the  facts  and  figures  of 
that  stupendous  insolvency.  It  is  well  worth  reading 
now  and  will  be  found  strangely  relevant  to  the  discus- 
sions of  our  own  day. 

He  always  regarded  the  knowledge  of  men  and  affairs, 
which  he  had  acquired  as  a  legislator,  as  of  the  greatest 
value  to  him  in  his  services  as  a  judge. 

His  learning  and  ability  had  become  so  well  known 
that  his  appointment  in  April,  1845,  as  Assistant  Judge 
of  the  District  Court  of  Philadelphia,  was  universally  ap- 
proved and  he  was  confirmed  by  the  unanimous  vote  of  the 
Senate.  When  he  took  his  seat,  he  was  but  thirty-five 
years  of  age,  and  thereafter  he  continued  a  member  of 
that  Court  until  his  election  to  the  Supreme  Court  in 
1867.  Upon  the  resignation  of  the  President  Judge  in 
1848,  he  was  appointed  his  successor.  Under  the  amend- 
ment of  1850,  to  the  State  Constitution,  all  judges  of  the 
Courts  of  Pennsylvania  were  made  elective,  but  while 
opposing  candidates  were  nominated  against  others  at 
the  election,  of  October.  185 1,  he  received  the  nomination 
of  all  political  parties  and  was  unanimously  elected. 

In  this  connection  the  fact  may  be  recalled  that  no- 
withstanding  his  well  known  opinions  upon  public  mat- 
ters. Judge  Sharswood  was  unanimously  elected  during 
the  excitement  of  the  War  to  the  District  Court  in  1861, 
and  to  the  Supreme  Court  in  1867,  over  an  unex- 
ceptionable candidate,  though  Republican  candidates 
for  all  other  offices  received  a  large  majority.  It  was 
said   bv   David   Paul    Brown,   at   the  time  of  his    re- 
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tirement  from  the  District  Court,  that  he  had  been  the 
candidate  of  both  parties  and  that  there  was  not  a  single 
member  of  the  Philadelphia  Bar  but  had  stood  by  him. 
His  response  showed  how  fully  he  reciprocated  the  friendly 
regard  of  his  Bar: — 

"I  came  upon  this  bench  comparatively  a  very 
young  man  and  with  very  little  experience.  Prac- 
tically, I  had  much  to  learn  and  much  to  unlearn.  In 
the  trial  of  causes  there  is  always  mental  excitement, 
to  which  in  my  case  there  has  often  been  superadded 
the  irritation  arising  from  bodily  suffering.  I  feel 
conscious  I  have  often  made  large  drafts  on  your 
forbearance,  but  I  have  always  found  you  willing  to 
meet  them.  And  now,  looking  over  this  large  bar,  al- 
low me  to  declare  that  there  is  not  a  single  member 
of  it  to  whom  I  cannot  with  the  most  perfect  sin- 
cerity hold  out  the  right  hand  of  fellowship  and 
brotherhood." 

It  is  no  disparagement  to  his  work  as  a  member  of  the 
Supreme  Court,  to  say  that  it  was  when  presiding  over  a. 
jury  trial  that  Judge  Sharswood's  powers  were  displayed 
to  the  best  advantage.  In  a  letter  to  Mr.  Webster,  written 
a  month  after  he  had  been  engaged  on  the  business  of 
the  Circuit  Court,  Judge  Curtis  wrote : 

"  It  seems  to  me  that  a  far  more  difficult  and  use- 
ful field  of  labor,  speaking  generally,  is  the  safe, 
prompt,  judicious  and  wise  controlling  power  of  a 
Judge  on  the  Circuit.  I  have  no  doubt  that  every 
quality  and  attainment  of  which  a  Judge  is  capable, 
may  there  find  their  fullest  exercise  and  their  most 
difficult  work.  I  presume  that  you  will  agree  with 
me,  that  there  is  no  field  for  a  lawyer,  which,  for 
breadth  and  compass  and  the  requisition  made  on  all 
the  faculties,  can  compare  with  a  trial  by  jury;  and 
I  believe  it  is  as  true  of  a  judge  as  of  a  lawyer,  that  in 
their  actual  application  of  the  law  to  the  business 
of  men,  mingled  as  it  is  with  all  passions,  and  mo- 
tives, and  diversities  of  mind,  temper,  and  condition, 
in  the  course  of  a  trial  by  jury,  what  is  most  ex- 
cellent in  him  comes  out,  and  finds  its  fitting  work, 
and  whatever  faults  and  weaknesses  he  has  are  sen- 
sibly felt." 
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In  this  estimate  of  the  qualities  required  for  the  suc- 
cessful conduct  of  jury  trials,  every  lawyer  of  practical 
experience  will  concur;  and  it  maybe  said  deliberately, 
with  a  full  apprehension  of  the  force  of  the  words  used, — 
that  never  was  there  any  English  speaking  judge  the 
superior  of  Judge  Sharswood  at  Nisi  Prius. 

The  business  of  his  Court  was  large  and  varied,  em- 
bracing every  phase  of  civil  business,  and  he  showed  him- 
self competent  to  deal  with  any  question  brought  before 
him. 

His  grasp  of  the  facts  in  a  case  was  unusually  rapid 
and  distinct,  his  knowledge  sure  and  exact,  and  his  power 
of  statement  unequaled  in  its  clearness  and  impartiality. 
He  enforced  the  rules  of  evidence  himself  without  wait- 
ing for  objections;  leading  questions  were  checked,  noth- 
ing was  allowed  in  rebuttal  that  should  have  been  offered 
in  chief,  and  every  question  which  arose  upon  the  trial 
was  ruled,  and  ruled  squarely,  without  argument.  His 
attention  never  flagged,  and  his  own  notes  of  testimony 
were  a  complete  record  of  every  case,  and  in  his  charges 
the  facts  were  presented  so  fully,  the  evidence  was  mar- 
shalled so  fairly,  and  the  law  applied  with  such  clearness 
of  exposition,  that  it  was  often  said  that  no  counsel  ever 
fully  understood  his  own  case  till  he  had  heard  Judge 
Sharswood's  charge  to  the  jury,  and  the  losing  party 
went  away  satisfied  that  full  justice  had  been  done. 
Etiam  quos  contra  statuit,  aquos  placatosque  dimisit.  In 
the  calling  of  the  motion  and  argument  lists  his  dispatch 
of  business  was  even  more  striking.  He  seemed  to  detect 
at  a  glance  the  real  point  of  a  case,  and  to  have  at  instant 
command  the  law,  which  bore  upon  it.  At  the  same  time, 
if  counsel  had  anything  pertinent  to  urge  he  was  a  pa- 
tient listener,  and  being  absolutely  free  from  pride  of 
opinion,  if  convinced  he  was  wrong,  he  would  acknowl- 
edge his  mistake  without  hesitation.  I  remember  more 
than  once  hearing  him  say  at  the  opening  of  Court: — 
"  I  have  thought  over  that  offer  which  I  rejected  yester- 
day and  am  satisfied  I  was  wrong.  Let  the  witness  be 
recalled."    In  short,  every  one  in  the  court  room  was 
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made  to  feel  that  the  sole  purpose  in  view  was  to  get  at 
the  truth,  and  that  he,  as  the  ablest  and  wisest  of  them 
all,  was  guiding  and  directing  the  whole  proceeding  to 
reach  that  end  and  that  only.  It  never  occurred,  there- 
fore, to  any  one  to  suggest  that  he  was  above  bias,  par- 
tiality, or  influence,  for  no  question  of  the  kind  ever  oc- 
curred to  any  one  in  his  presence.  It  was  apparent  that 
his  mind  was  so  constituted  that  it  would  have  been  im- 
possible for  him,  if  he  had  tried,  to  entertain  an  improper 
motive  in  the  discharge  of  official  duty. 

Such  services,  so  rendered,  naturally  gave  him  an  un- 
usual ascendency  over  the  Bar  of  his  Court,  and  it  is  not 
extravagant  to  say  that  he  possessed  the  respect  and 
affection  of  every  practitioner,  who  appeared  before  him. 
Indeed,  it  would  be  quite  impossible  to  make  the  present 
generation  understand  with  what  reverence  and  admira- 
tion he  was  regarded  by  the  lawyers  of  the  days  of  the 
old  District  Court,  and  hence  when  he  determined  to  try 
the  experiment  of  reviving  the  Law  School,  it  was  felt 
that  the  junior  Bar  as  well  as  students  should  take  ad- 
vantage of  the  opportunity  of  attending  his  lectures. 
He  was  elected  professor  of  Law,  April  9th,  1850,  and 
chosen  to  fill  the  chair  of  the  Institute  of  Law  in  1852, 
when  a  full  faculty  was  organised ;  and  continued  to  per- 
form his  duties  until  April  30th,  1858,  after  he  was  elected 
to  the  Supreme  Court. 

Judge  Sharswood  then  felt  it  his  duty  to  resign  his 
position  as  Professor;  but  it  was  not  to  find  time  for 
any  outside  occupation  inconsistent  with  his  judicial 
work.  He  never,  at  any  time,  engaged  in  outside  specu- 
lations or  the  reckless  pursuit  of  pecuniary  gain,  nor 
permitted  himself  to  acquire  any  interest  which  could 
conflict,  by  the  disturbance  of  thought  or  otherwise, 
with  the  undisturbed  discharge  of  his  official  duty. 

At  the  Bar  meeting  after  his  death,  Mr.  Eli  K.  Price 
said: 

"As  practitioner,  professor,  judge,  Judge  Sharswood 
was  under  a  necessity  of  never  ceasing  to  be  a 
close    student.     He    must    not    mis-instruct  ;    he 
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must  not  be  unfaithful  to  client;  he  must  not  wrong 
any  party  whose  right  is  impending;  he  must  not 
warp  or  subvert  the  law.  He  must  keep  his  own  mind 
in  best  working  condition,  freed  from  personal  anxi- 
eties, untossed  or  depressed  by  speculations,  unoccu- 
pied even  by  legitimate  pursuits  of  profit  outside 
his  profession.  How  sensitively  and  conscientiously 
watchful  was  Judge  Sharswood  of  this  necessity,  I 
will  cite  a  case  in  proof.  He  owned  an  inherited  lot 
northwestward  of  the  built  city,  worth,  wholesale, 
the  fifty  thousand  dollars  he  was  offered  for  it.  He 
asked  my  advice:  I  said,  better  retail  it  in  building 
lots,  reserving  ground  rents,  free  from  taxes,  for  an 
aggregate  double  the  offer,  of  safest  investments. 
He  said,  'That  he  could  not  do,  that  would  take  time 
and  attention  which  belonged  to  the  public;  this  I 
have  never  permitted  myself  to  do.'  He  accepted 
the  wholesale  price,  and  invested  in  city  sixes." 

For  some  years  it  was  his  custom  to  deliver  at  the  be- 
ginning of  the  year  an  Introductory  Lecture,  and  in  1870 
he  printed  a  little  volume  entitled  "  Lectures  Introductory 
to  the  study  of  the  Law  "  which  he  dedicated  to  his  friend, 
Mr.  George  W.  Biddle.  Some  of  the  matter  contained  in 
these  lectures  was  afterwards  reproduced  in  the  volume 
entitled  "Professional  Ethics,"  but  as  a  large  part  of  the 
edition  was  destroyed  by  fire  and  the  work  is  now  out  of 
print,  it  is  proposed  to  make  copious  extracts,  of  passages 
bearing  upon  the  proper  methods  of  preliminary  and 
professional  education. 

In  the  first  lecture  he  stated  what  he  hoped  to  ac- 
complish. 

"  It  is  not  my  design  at  this  time,  to  present  an 
outline  of  the  course  of  instruction,  which  it  is  pro- 
posed now  to  attempt,  nor  to  vindicate  the  principles 
upon  which  it  is  based.  Such  a  discussion  would  be 
dry  and  uninteresting,  and  very  inappropriate  to  the 
occasion.  I  may  be  allowed,  however,  to  observe  in 
general,  that  it  is  not  intended  to  present  a  popular 
but  a  strictly  professional  course.  It  will  indeed  in 
the  nature  of  things,  necessarily  be  confined  to  the 
most  simple  and  elementary  principles,  for  it  must 
embrace  in  its  compass  the  whole  range  of  the  science. 
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Nor  is  it  proposed  merely  to  read  a  regular  series  of 
formal  original  lectures.  I  am  a  most  decided  unbe- 
liever in  that  mode  of  communicating  knowledge  up- 
on an  abstract  branch  of  science  like  that  before  us. 
I  believe  that  Algebra  or  Geometry  may  be  as  well 
taught  by  lectures  as  Law.  The  true  method  of  legal 
instruction  is  almost  as  old  as  the  Common  Law  it- 
self, and  is  pithily  expressed  by  Lord  Coke  in  these 
words:  '  Reading  without  hearing  is  dark  and  irk- 
some; hearing  without  reading  is  slippery  and  un- 
certain ;  neither  of  them  yield  seasonable  fruit  with- 
out conference. '  My  design  is  to  meet  as  many  young 
gentlemen  as  may  be  inclined  to  form  a  class,  twice  a 
week,  and  with  the  use  of  a  very  few  of  the  most 
approved  text  books,  accompanied  with  oral  and 
written  explanations  and  illustrations,  conduct  them 
through  such  a  course  of  elementary  studies  as  may 
be  accomplished  in  two  years. 

"  It  is  hoped  that,  while  this  course  will  not  inter- 
fere with  the  reading,  which  may  be  prescribed  by 
their  private  preceptors,  it  will  be  a  useful  auxiliary 
to  their  progress — assist  them  in  a  frequent  recur- 
rence to  elementary  principles,  illustrate  their  applica- 
tion to  practice  in  cases  actually  occurring,  and 
serve  thus  to  fasten  them  firmly  in  the  memory. 
'The  real  amount  of  what  a  man  may  teach,'  says  a 
judicious  writer,  'is  a  subordinate  thing  to  showing 
others  how  to  learn,  and  making  them  wish  to  learn.' 
I  make  no  promises ;  but  as  far  as  the  duties  of  a  very 
arduous  public  station,  which  has  the  first  claim 
upon  my  time  and  attention,  will  permit,  I  will  do 
my  utmost  to  fulfill  the  just  expectations  of  those 
who  have  placed  me  in  this  post,  and  to  lay  the 
foundation  of  a  Pennsylvania  Law  School,  with 
chairs,  to  be  hereafter  filled  by  abler  men." l 

Referring  to  Ben  Johnson's  dedication  of  his  comedy 
of  "Every  Man  out  of  his  Humour,"  "To  the  noblest 
nurseries  of  humanity  and  liberty  in  the  kingdom — the 
Inns  of  Court,"  he  contends  that,  in  free  countries,  Law 
Schools  are  still  the  noblest  nurseries  of  humanity  and 
liberty.  In  developing  this  thought,  he  contends  that  in 
this  country  the  lawyer  should  deal  with  the  province 
of  legislation  as  well  as  that  of  jurisprudence  and  that 

« Study  of  the  Law,  pp.  2-3. 
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hence  the  legal  profession,  placed  in  a  position  of  political 
importance  and  responsibility,  demands,  the  highest 
moral  and  intellectual  qualifications.  As  to  the  latter, 
he  says: 

"The  intellectual  qualifications  required  are  also  of 
a  high  order.  It  may  not  indeed  be  necessary  that 
every  student  should  have  gone  through  the  prepar- 
atory training  of  a  college  course.  The  want  of  early 
advantages  may  be  and  often  is  supplied  by  the 
more  mature  studies  of  riper  years.  In  every  view, 
however,  which  can  be  taken  of  it,  a  solid  foundation 
in  classical  learning  is  of  the  highest  importance. 
By  it  the  principles  of  general  grammar  become 
thoroughly  understood  and  familiar — as  is  the  com- 
mon observation  of  most  intelligent  teachers  of  mod- 
ern tongues.  If  a  man  has  had  the  good  fortune  to 
acquire  the  rudiments  of  the  dead  languages  in  his 
youth,  he  should  never  suffer  himself  to  lose  them 
by  disuse;  if  he  has  not,  it  is  by  no  means  too  late  to 
begin.  Cato,  the  Censor,  we  are  told,  at  a  very  ad- 
vanced age  commenced  and  accomplished  the  acquisi- 
sition  of  Greek.  The  opponents  of  classical  learn- 
ing have  generally  conceded  it  to  be  useful  to  pro- 
fessional men.  The  reason  they  give,  that  much  of 
their  learning  is  still  buried  in  Latin,  is,  as  far  as  law 
is  concerned,  not  a  sound  one.  All  of  any  real  conse- 
quence has  been  translated,  and  they  may  resort 
to  translations  as  well  as  others.  The  scraps  of 
Latin  maxims,  which  they  may  meet  with  occasion- 
ally, will  present  no  serious  impediment  to  their  read- 
ing. The  true  reason  is,  that  the  mind  of  a  pro- 
fessional man  requires  that  strict  discipline  and  close 
exercise  of  its  powers,  which  this  study  is  calculated 
to  produce.  It  strengthens  the  discriminative  and 
reasoning  faculties — fosters  habits  of  attention, 
accuracy  and  continued  investigation — as  well  as 
readiness  in  the  application  of  general  rules  to  partic- 
ular cases.  Besides  all  which,  it  forms  the  taste  by 
models,  which  having  met  the  universal  approbation 
of  mankind  for  so  many  successive  ages,  must  beyond 
all  cavil  possess  inherent  excellence.  '  No  man,'  says 
Sir  William  Jones,  '  ever  perused  the  works  of  Cicero 
without  improving  in  eloquence  and  wisdom.'  "2 
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After  having  inculcated  the  importance  also  of  a  knowl- 
edge of  mathematics  and  the  natural  sciences;  of  history 
and  intellectual  philosophy  and  urged  the  cultivation  of 
a  habit  of  general  reading  he  proceeds: 

"But  after  all,  the  main  business  of  the  student 
of  law  must  be  to  acquire  a  thorough  and  compe- 
tent knowledge  of  the  science  which  is  to  be  his  pro- 
fession. It  is  to  this  he  must  give  his  courage  and 
care ;  and  it  requires  both.  He  will  find  much  to  dis- 
courage him, — more  especially  at  the  threshold. 
Molem  non  ingentem  solum,  sed  totis  humeris  sustinen- 
dam.  It  cannot  be  too  strongly  impressed  on  his 
mind  that  he  must  at  first  appear  to  himself  to  make 
very  slow  progress.  He  must  be  content  to  learn  a 
few  things  well.  If  he  sets  out  with  great  rapidity, 
he  will  only  lose  his  time.  It  is  in  this  as  in  all  other 
sciences,  the  first  and  simplest  lessons  are  the  most 
valuable.  If  the  elements  are  not  thoroughly  mas- 
tered, his  whole  subsequent  course  will  be  a  weary 
drag.  To  con  over  his  first  studies  again  and  again, 
until  he  thoroughly  understands  and  has  them  inter- 
woven as  it  were  in  the  very  frame  of  his  mind,  so 
that  he  can  close  his  text  and  reduce  them  to  writing, 
in  his  own  language,  but  in  the  order  and  method  of 
his  author;  this  may  try  his  patience,  but  he  will 
soon  be  rewarded  for  his  toil  in  the  legal  apprehension 
he  will  acquire,  and  the  pleasure  which  will  grow 
upon  him  as  he  proceeds.    'That  gourd,'  says  Bishop  , 

Hall,  "which  came  up  in  a  day  withered  in  a  day,  | 

whereas  those  plants  which  abide  age  rise  slowly/ 
Great  care  as  well  as  courage  must  be  exercised. 
Non  multa  sed  multum  is  the  maxim  for  law  students. 
It  is  not  legal  education  to  undertake  to  store  the 
memory  with  a  mass  of  points  and  cases.    The  dan- 
gers of  a  cursory  and  tumultuous  reading,  which  doth  i 
ever  make  a  confused  memory,  a  troubled  utterance,  and  ' 
an  uncertain  judgment,  are  becoming  more  and  more  i 
imminent,"4  I 

The  subject  of  the  second  lecture  was  "Legal  Educa- 
tion/' and  he  begins  as  follows: — 

"  If  the  legal  profession  requires  in  those  who  would  ' 

honorably  occupy  its  ranks  the  highest  intellectual 

3  Pp.  33-34- 
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attainments  as  well  as  the  purest  moral  qualities;  if 
it  is  a  public  rather  than  a  private  calling;  and  exer- 
cises a  most  powerful  influence  in  the  making  as 
well  as  the  administration  of  the  laws,  the  impor- 
tance of  liberal,  sound  and  thorough  legal  education 
will  not  be  questioned. 

"That  it  should  be  liberal  is  demanded  alike  by  the 
progress  of  the  age  and  the  circumstances  of  the 
country  in  which  we  live."4 

He  contends,  therefore,  that  the  American  lawyer 
must  be,  to  some  extent  at  least  a  jurist  and  that  it  is 
highly  important,  if  not  essential  .    .    . 

"that  there  should  be  a  preparatory  training 
adapted  more  or  less  to  the  study  of  jurisprudence. 
The  foundation  should  be  laid  in  an  acquaintance 
with  the  masters  of  thought  on  moral  and  political 
subjects,  whose  works  can  only  be  appreciated  by  an 
accurate  knowledge  of  the  dead  languages  in  which 
they  are  written,  while  the  study  of  a  language  itself 
is  best  calculated  to  invigorate  the  intellectual 
powers  and  form  those  habits  of  mind  and  thorough 
analysis  and  investigation,  which  are  necessary  to 
the  successful  prosecution  of  the  study  of  every 
learned  profession — the  profession  of  the  law  partic- 
ularly. A  collegiate  course  may  not  be  always  practi- 
cable, but  whenever  it  is  it  should  be  enjoyed.  There 
are  no  studies  better  calculated  to  expand  the  mind, 
excite  in  it  the  love  of  learning,  qualify  it  to  learn, 
and  prepare  it  as  the  seed  ground  for  the  work  of 
implanting,  cultivating  and  bringing  to  maturity  the 
elements  of  legal  knowledge  and  the  faculties  de- 
manded by  the  pursuits  and  researches  of  the  lawyer. 
I  may  be  permitted  to  go  further,  and  say  that  I  have 
always  thought  that  the  first  books  placed  in  the 
hands  of  the  student  of  law,  should  be  those  which 
treat  of  the  principles  of  general  jurisprudence,  apart 
from  the  peculiarities  of  any  particular  system.  Of 
these,  we  have  able,  instructive  and  compendious 
treatises  by  Paley,  Burlamaqui,  Montesquieu,  Ruth- 
erford, Vatel  and  Wheaton.  Following  upon  such  a 
course,  American  constitutional  law — a  branch  of 
jurisprudence  peculiarly  the  pride  and  glory  of  the 
United  States — naturally  cognate  to  what  has  pre- 

4  P.  38. 
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ceded  would  open  the  mind  of  the  student  to  the 
practical  application  of  general  principles  in  the 
formation  and  construction  of  free  institutions.  De 
Lolme,  Millar  and  Hallam  on  the  English  Constitu- 
tion, would  be  a  fitting  introduction  to  the  Federal- 
ist, Kent  and  Story.  The  time  thus  spent  in  limine 
would  tell  on  the  future  progress  of  the  student.  The 
scythe  thus  whetted  would  cut  the  keener."* 

Inforcing  his  favorite  doctrine  of  the  necessity  of  thor- 
oughness, he  says : 

"  When  we  approach  the  consideration  of  the  posi- 
tion that  legal  education,  as  well  as  being  liberal  and 
sound  should  also  be  thorough,  it  is  to  be  confessed 
that  we  are  met  at  the  threshold  by  the  difficulty  ex- 
perienced also,  in  this  country,  by  the  other  learned 
professions,  that  of  securing  devotion  of  time  and 
study  enough  to  render  this  result  probable,  or  even 
possible.  It  is  the  characteristic  of  the  youth  of  our 
country  that  they  press  too  earnestly  to  enter  early 
upon  the  arena  of  action.  The  time  to  train  the  ath- 
lete properly  is  not  taken,  and  many  a  downfall  suc- 
ceeds in  consequence.  An  apprenticeship  of  five  or 
seven  years  is  not  deemed  too  long  to  learn  a  mechan- 
ical occupation,  a  period  of  two  to  three  years  is  all 
that  is  allowed  to  make  a  lawyer.  Very  little  can  be 
really  learned  in  that  time;  but  yet,  if  that  little  is 
well  learned,  the  student  not  confounded  and  embar- 
rassed by  undertaking  too  much,  by  overloading  him- 
self beyond  his  strength,  more  especially  if  he  can 
succeed,  as  he  may  if  properly  directed  in  learning 
how  to  study  and  in  learning  to  love  to  study,  the 
shortness  of  the  prescribed  period  is  not  an  insuper- 
able obstacle  in  the  way.  With  the  acquisition  of 
this  qualification,  half  the  work  is  accomplished.  At 
or  about  the  period  of  admission  to  practice  is,  in 
fact,  most  frequently  the  turning  point  in  a  law- 
yer's life.  There  are  few  young  men,  who  come  to  the 
bar  who  cannot  find  ample  time  in  the  first  five  or 
seven  years  of  their  novitiate  to  devote  to  a  thorough 
mastery  of  the  learning  of  their  profession,  if  they 
feel  the  need  of  it  and  the  ambition  to  acquire  it. 
The  danger  is  great  that  from  a  faulty  preparation, 
from  not  being  made  to  see  and  appreciate  the 
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depth,  extent  and  variety  of  the  learning  they  are  to 
seek,  they  may  too  often  mistake  the  smattering  of 
knowledge  they  may  have  picked  up  for  profound 
acquirements/'6 

After  further  enforcing    this,  he  thus  speaks  of  the 
function  of  a  law  school : 

"What  is  the  part  of  a  law  school  in  a  system  of 
legal  education?  This  must  be  confessed  to  be  a 
question  of  some  difficulty.  Law  belongs  to  the 
moral  sciences,  and  cannot,  like  the  medical  art, 
which  belongs  to  the  natural  sciences,  and  in  most 
of  its  branches  is  demonstrative,  be  so  advanta- 
geously taught  by  lectures.  There  is  a  closeness  of 
application,  an  abstraction  of  mind,  required  that 
does  not  suit  the  lecture  room.  No  course  of  lec- 
ures,  however  able,  and  however  faithfully  attended, 
could  ever  even  lay  the  foundation  of  the  rudiments 
of  the  science.  Nor  do  I  think  the  mere  preparation 
of  a  portion  of  some  elementary  writer  for  recita- 
tion, to  the  teacher,  especially  if  the  student  be  re- 
quired to  pursue  different  subjects  at  the  same 
time,  a  mode  calculated  by  itself  to  answer  the  end 
proposed.  I  am  firmly  persuaded  that  nothing  can 
nor  ought  to  dispense  with  the  necessity  of  a  regular 
clerkship  in  the  office  of  a  practising  attorney.  It  is 
there  alone  the  student  can  be  rightly  trained,  daily 
watched,  directed  and  encouraged.  The  labors  and 
avocations  of  an  office  are  necessary  not  merely  to 
give  some  insight  into  business,  and  prevent  the 
growth  of  habits  of  indolence,  but  to  keep  the  stu- 
dent from  reading  too  many  books,  to  oblige  him  to 
think  more  and  frequently  to  turn  back  and  re- 
view what  he  has  read — a  matter  that  at  the  outset  of 
this  study  cannot  be  too  much  insisted  on. 

"A  law  school,  law  lectures  and  recitations,  es- 
says and  forensic  discussions,  can  act  properly  only  as 
auxiliary  to  the  studies  of  the  law  office.  I  am 
disposed  to  believe,  from  a  limited  experience,  that 
they  will  be  found  most  valuable  to  those  who  have 
just  been  admitted  to  the  bar.  The  attendance  upon 
the  school  a  portion  of  their  time — that  conference 
upon  the  subject  of  their  pursuits  which  Lord  Coke 
terms  the  life  of  study — and  the  occasional  inde- 

6  Id.  pp.  54-55. 
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pendent  exercise  of  their  powers  in  the  public  dis- 
cussions and  duties  prescribed,  will  afford  to  young 
men  thus  situated  an  agreeable  as  well  as  useful  re- 
lief to  the  tedium  of  solitary  study,  and  like  mile- 
stones to  travellers  on  a  long  journey,  will  enable 
them  to  measure  their  own  progress,  and  keep  them 
from  discouragement  and  despair."7 

"  .  .  .  There  is  another  respect  in  which  it 
seems  to  me  the  exercises  of  a  law  school  may  be 
peculiarly  valuable  to  those  engaged  in  the  study, 
but  more  particularly  to  young  practitioners.  I 
mean  by  the  presentation,  in  lectures  of  the  latest 
changes,  and  the  leading  cases  in  principles  and 
practice  in  the  courts  of  the  state  where  the  school 
is  established,  and  which  its  students  themselves 
propose  as  the  theatre  of  their  future  professional 
lives."8 

"  Now,  it  is  just  here,  as  it  occurs  to  me,  that  the 
lectures  and  oral  instructions  of  a  professor  can  be 
made  the  most  useful.  He  can  introduce  something 
like  a  system  on  this  subject,  reduce  this  confused 
mass  of  statutes,  customs,  and  authorities  to  rank 
and  order,  select  the  leading  cases,  and  inform  the 
student  on  these  to  him  most  interesting  topics,  at 
least  go  with  him  over  the  field,  and  point  out  how 
it  may  be  more  minutely  explored.  It  was  in  this 
view  that  upon  my  election  to  the  vacant  Chair  of 
Professor  of  Law  in  this  University  I  commenced 
the  preparation  to  a  course  of  lectures  upon  the  Insti- 
tutes of  the  Laws  of  Pennsylvania,  determining  to 
confine  my  labors  to  that  as  independently  impor- 
tant in  itself,  and  as  deserving  to  retain  its  indepen- 
dent place,  should  the  Trustees  of  the  University 
determine  to  establish  a  regular  law  school,  with  a 
full  faculty.'* 

When  Judge  Sharswood  wrote,  the  habits  of  professional 
life,  and  the  localities  in  which  most  practicing  lawyers 
resided  in  Philadelphia  made  it  easy  and  convenient  for 
a  preceptor  to  hold  an  evening  quiz,  but  under  existing 
conditions  it  is  practically  impossible  to  keep  up  the  old 
system  in  any  large  city.  Changes  have  been  made,  how- 
ever, in  the  methods  of  conducting  the  work  of  the  Law 

1 1d.  pp.  59-60. 

•  Id.  p.  61. 

•  Id.  pp.  63-64. 
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School,  which  greatly  improve  its  efficiency  and  obviate 
some,  if  not  most,  of  the  objections,  which  formerly 
existed. 

In  the  following  year  he  takes  as  his  subject  the  "  Re- 
lation of  Law  to  Moral  Science"  and  says  in  the  course 
of  his  remarks : 

"When  we  regard  ourselves  as  ministers  at  the 
altar  of  divine  law,  every  office,  however  trifling, 
there  performed,  will,  in  our  eyes,  be  a  consecrated 
and  holy  service.  Then  we  shall  feel  what  it  is  abso- 
lutely necessary  that  we  should  feel,  that  there  is  no 
department  of  human  or  divine  knowledge  that  has 
not  important  relations  to  practical  as  well  as 
theoretical  jurisprudence;  no  field  of  fancy,  which 
does  not  yield  flowers  to  adorn  its  chaplet ;  no  mine 
of  science,  however  deep,  from  which  the  precious 
ore  cannot  be  dug  to  enrich  it.  'There  have  been 
lawyers,'  exclaims  Lord  Bolinbroke,  'that  were  ora- 
tors, philosophers,  historians;  there  have  been  Ba- 
cons, and  Clarendons,  my  lord.  There  will  be  none 
any  more,  till  in  some  better  age,  true  ambition  or 
the  love  of  fame  prevails  over  avarice,  and  till  men 
find  leisure  and  encouragement  to  prepare  them- 
selves for  the  exercise  of  this  profession,  by  climbing 
up  to  the  vantage  ground,  so  my  lord  Bacon  calls  it, 
of  science,  instead  of  grovelling  all  their  lives  below, 
in  a  mean  but  gainful  application  to  all  the  arts  of 
chicane.  Till  this  happens,  the  profession  of  the  law 
will  scarce  deserve  to  be  ranked  among  the  learned 
professions,  and  whenever  it  happens,  one  of  the 
vantage  grounds  to  which  men  must  climb  is  meta- 
physical, and  the  other  historical  knowledge.  They 
must  pry  into  the  secret  recesses  of  the  human  heart, 
and  become  well  acquainted  with  the  whole  moral 
world,  that  they  may  discover  the  abstract  reason 
of  all  laws ;  and  they  must  trace  the  laws  of  particular 
States,  especially  of  their  own,  from  the  first  rough 
sketches  to  the  more  perfect  draughts;  from  the 
first  causes  or  occasions  that  produced  them, 
through  all  the  effects,  good  or  bad  that  they  pro- 
duced.'    (Letters  on  History)."10 

The  subject  of  his  fourth  lecture  was  on  "Commercial 

Integrity"  which  led  him  to  refer  to  some  questions  of 

»  —————— — _ 
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experience  as  well  as  from  a  personal  knowledge  of  the 
principal  subjects  under  discussion.  He  believed  it  pos- 
sible that  a  diligent  and  resolute  student  could  master 
the  subjects,  which  he  enumerated,  and,  as  a  result  of 
his  observations  at  the  Bar  and  on  the  Bench,  as  well  as 
from  his  own  personal  experience,  he  was  convinced  that 
the  study  of  the  law  should  not  be  undertaken  without  a 
course  of  preparation  such  as  he  had  laid  down. 

It  is  appropriate  in  this  connection  to  recall  the  fact 
that  the  rule  of  the  Philadelphia'  courts  requiring  a  pre- 
liminary examination,  before  registration  as  a  student  at 
law,  was  proposed  in  the  Board  of  Examiners  at  his  sug- 
gestion and  adopted  by  the  courts  upon  the  recommenda- 
tion of  the  Board.  It  is  too  much  to  hope,  however,  that 
candidates  for  the  Bar  will  give  the  time  and  toil  to  their 
preparation,  which  he  enjoined,  and  yet  in  the  early  his- 
tory of  this  city  the  leading  men  had  nearly  all  gone 
through  an  apprenticeship  as  long  and  laborious  as  he 
advised.  Before  the  Revolution,  those  who  went  to  Lon- 
don to  continue  their  studies  in  the  Inns  of  Court  had 
generally  read  three  or  more  years  under  a  preceptor, 
and  been  admitted  to  practice  before  going  abroad;  and 
Chief  Justice  Tilghman  spent  four  years  in  the  office  of 
Chief  Justice  Chew  and  seven  years  more  in  hard  reading, 
before  his  admission  to  the  courts  of  Maryland.  Mr. 
Binney  was  certainly  justified,  therefore,  in  saying  that 
"  we  may  infer  that  an  apprenticeship  of  eleven  years  had 
filled  his  mind  with  legal  principles  sufficient  to  guide  and 
enlighten  him  for  the  rest  of  his  life."  Chancellor  Kent 
estimated  that  280  volumes  would  combine  all  the  books 
of  any  importance  relating  to  the  Roman  Law  in  the  time 
of  Justinian  as  against  848  yolumes  of  English  and  Amer- 
ican law  books  at  the  time  of  writing  his  Commentaries, 
and  yet  Justinian  continued  the  requirement  in  the  law 
schools  of  the  Empire  of  a  five  years'  course.  In  view  of 
the  development  of  many  branches  of  law,  since  Kent 
wrote,  leading  naturally  to  a  vast  multiplication  of  law 
books,  the  contrast  is  now  still  more  striking,  so  that  the 
time  required  for  the  range  of  study  marked  out  by  Judge 
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Sharswood,  supplemented  by  what  has  since  become  im- 
perative, cannot  be  regarded  as  excessive  and  yet  the 
standard  of  accomplishment  which  he  set  up  can  not  be 
pronounced  unattainable.  In  his  own  person,  he  demon- 
strated the  feasibility  of  mastering  the  course  of  study 
he  recommended  and  the  value  of  such  preparation. 
Whenever  the  occasion  called  for  it  he  had  the  training, 
which  comes  from  classical  and  philosophical  studies,  and 
the  acquaintance  with  economic  and  other  sciences, 
which  was  the  fruit  of  careful  and  laborious  study,  and 
of  intelligent  and  systematic  reading  in  later  years.  He 
was  absolutely  free  from  any  disposition  to  make  a  pa- 
rade or  display  of  his  learning,  and  it  was  rarely,  and  only 
when  useful  by  way  of  illustration,  that  he  made  any 
allusion  to  other  than  professional  matters.  A  reference 
has  already  been  made  to  his  mention  of  Adam  Smith, 
of  whom  he  held  almost  as  high  an  estimation  as  did  the 
historian  Buckle.  In  his  dissenting  opinion  in  Bone  v 
Trott,  under  the  Lgal  Tender  Act,  he  referred  to  the  polit- 
ical history  of  the  Country  with  fulness  of  knowledge  and 
discussed  the  nature  of  money  with  the  familiarity  of  an 
expert  in  economic  matters.  No  one  can  form  an  ade- 
quate notion  of  Judge  Sharswood's  learning  and  power 
of  argument  without  a  careful  study  of  that  opinion.  It 
is  as  timely,  too,  at  the  present  as,  when  written. 

The  only  other  instance  in  his  opinions,  which  I  recall, 
where  he  alluded  to  such  matters,  was  in  Palairet's  Ap- 
peal, 67  Pa.  St.  479,  where  in  discussing  the  limitations 
upon  the  power  of  the  legislature  to  authorize  the  exer- 
cise of  the  right  of  eminent  domain  under  an  act  author- 
izing the  compulsory  extinguishment  of  irredeemable 
ground-rents,  he  said : 

"Suppose  then  the  legislature  should  adopt  what 
has  been  a  favorite  theory  with  many  political  econ- 
omists, that  small  farms  are  injurious  to  the  commu- 
nity, prevent  the  full  development  of  the  agricultural 
resources  of  a  country,  and  ought,  therefore,  as  speed- 
ily as  possible,  to  be  united  and  formed  into  large 
ones.  Then  reciting  this  to  be  the  true  policy  of  the 
state,  let  them  provide  that  every  farm  of  less  than 
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xoo  acres  shall  be  attached  to  and  become  the  prop- 
erty of  the  adjoining  owner  of  a  larger  farm  at  a  valu- 
ation to  be  determined  by  a  jury.  When  the  King  of 
Samaria  coveted  the  little  vineyard  of  Naboth  hard 
by  his  place,  that  he  might  have  it  for  a  garden  of 
herbs,  and  offered  to  give  him  a  better  vineyard  than 
it,  or  if  it  seemed  good  to  him,  the  worth  of  it  in 
money,  he  was  met  by  the  sturdy  answer, — '  The  Lord 
forbid  it  me  that  I  should  give  the  inheritance  of  my 
fathers  unto  thee;  Would  any  one  be  hardy  enough 
to  stand  up  in  a  republican  country  and  claim  for 
its  government  a  power  which  an  eastern  monarch 
dared  not  to  assume?" 

But  it  was  only  off  the  Bench  that  he  disclosed  his 
stores  of  knowledge  of  non-professional  subjects.^  £  He 
had  followed  out  one  line  of  investigation  after  another 
because  of  his  own  deep  interest  in  it,  and  having  satis- 
fied himself  he  had  always  the  impulse  to  teach.  \  He  was 
always  ready,  therefore,  to  give  his  friends  the  benefit  of 
his  counsel  and  co-operation.  This  ready  sympathy, 
which  kept  him  in  touch  with  all  who  wished  his  help 
and  advice,  led  him  to  associate  himself  with  young  men 
in  many  lines  of  study. 

Thus  for  many  years  he  had  a  Bible  Class  on  Sunday 
mornings.  He  had  acquired  a  reading  knowledge  of  He- 
brew and  was  able  to  read  both  the  Old  and  New  Testa- 
ment in  the  original  tongues.  One  of  the  class  afterwards 
displayed  his  acquaintance  with  the  Pentateuch,  in  the 
notes  to  his  treatise  on  Partnership,  by  citing  the  Book 
of  Exodus  as  II  Moses. 

Judge  Sharswood  also  attended  for  some  years  the 
meetings  of  the  Shakespeare  Society  of  which  Mr.  Asa  I. 
Fish,  so  long  the  Treasurer  of  the  Law  Association,  was 
the  Dean.  Among  the  members  of  that  time  were  Vice 
Provost  Krauth  and  Professor  Allen,  and  though  each  of 
those  great  scholars  was  easily  pre-eminent  in  his  own 
line,  it  was  always  a  delight  to  hear  Judge  Sharswood  dis- 
cuss a  question  of  construction  or  an  emendation  with 
the  same  directness,  with  which  he  would  deal  with  the 
meaning  of  a  contract  or  statute. 
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For  some  years  before  his  election  to  the  Supreme 
Court,  it  was  his  custom  to  be  at  home  on  Thursday 
evenings,  where  the  talk  would  be  as  varied  as  it  usually 
is  when  lawyers  get  together.  His  fund  of  anecdote  about 
the  older  judges  and  lawyers  was  inexhaustible  and  his 
familiarity  with  the  political  and  professional  history  of 
the  State,  and  his  fulness  of  knowledge  upon  every  sub- 
ject made  him  a  charming  and  instructive  companion. 
Hospitable  and  companionable  he  was  the  most  gracious 
of  hosts  as  he  was  the  most  welcome  of  guests. 

As  the  result  of  the  Thursday  night  gatherings,  he  con- 
sented to  make  up  a  Political  Economy  Club,  and  he  and 
Mr.  George  W.  Biddle  (whose  father  translated  Say's 
Political  Economy)  met  with  a  number  of  young  men 
every  fortnight,  for  a  number  of  years,  during  which  the 
works  of  Adam  Smith,  John  Stuart  Mill,  Ricardo  and 
other  writers  were  read  and  discussed.  While  this  fre- 
quent and  familiar  intercourse  was  the  privilege  of  a 
comparatively  small  number,  he  endeavored,  to  form  and 
keep  up  at  least  an  acquaintance  with  every  lawyer,  who 
appeared  before  him. 

During  the  many  years  that  he  sat  in  the  District 
Court  his  influence  and  aid  touched  every  member  of  his 
Bar — Mr.  McMurtrie  said : — "  I  scarcely  remember  any  one 
who  came  within  his  influence  who  was  not  his  friend  as 
far  as  he  felt  at  liberty  to  so  call  himself* — but  the  stu- 
dents of  this  school  most  strongly  enlisted  his  interest. 
In  his  second  Introductory  Lecture  he  said : 

11 1  commenced  this  course  on  the  fourth  of  October 
last,  and  was  favored  with  the  attendance  of  a 
class  of  intelligent  young  gentlemen,  students  and 
practitioners,  in  numbers  far  exceeding  any  the  most 
sanguine  expectations  I  had  formed.  Their  punctual 
attendance,  as  well  as  their  performance  of  the  exer- 
cises prescribed  to  them,  in  the  preparation  of 
opinions  and  the  discussion  of  the  moot  courts, 
were  such  as  could  not  but  be  highly  gratifying  and 
encouraging  to  one  who  has  assumed  the  post,  with 
many  fears  and  anxieties  as  to  the  success  of  the 
experiment,  and  much  unaffected  diffidence  as  to  his 
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own  ability  and  opportunity  properly  to  discharge 
the  duties  belonging  to  the  chair.  My  preparations, 
which  were  necessarily  very  hastily  made,  were  cer- 
tainly not  such  as  I  could  myself  wish  them.  But  I 
may  be  allowed  at  least  to  entertain  the  hope  that, 
as  I  never  had  my  heart  more  entirely  in  any  thing 
than  I  have  in  this  enterprise,  from  a  regard  as  well 
to  my  own  reputation  as  to  the  interests  of  the  insti- 
tution with  which  it  is  connected,  the  bestowal  of 
time  and  unwearied  industry  to  improve  the  course 
will  render  it  eventually  more  worthy  of  the  appro- 
bation, with  which  it  has  been  indulgently  received." 

That  was  the  secret  of  his  hold  upon  the  young  men 
who  gathered  about  him.  He  had  his  heart  entirely  in 
his  work,  and  every  student  knew  and  felt  it  to  be  so. 

Fifteen  years  after  resigning  his  Chair,  at  the  dinner 
tendered  to  him  by  the  Bar  he  said: 

"I  see  among  you  many  of  my  former  pupils 
during  the  eighteen  years  that  I  was  a  professor  in 
the  Law  Department  of  the  University.  To  them 
I  feel  bound  by  the  strongest  ties,  and  shall  always 
recollect  the  years  of  association  with  them  as 
among  the  happiest  of  my  life.  I  have  watched  the 
successful  and  honorable  career  of  most  of  them  with 
almost  as  much  personal  pride  and  pleasure  as  if  they 
had  been  my  own  sons.  One  of  them  is  soon  to  take 
his  seat  on  the  Bench,  and  I  doubt  not  that  high 
honors  await  many  more." 

It  is  not  too  much  to  claim  for  him  that  for  whatever 
good  his  students  have  done  in  the  profession  and  in  the 
community,  a  larger  obligation  is  due  to  him  than  to  any 
other  single  influence;  and  almost  as  much  was  ascribed 
to  his  influence  upon  the  entire  Bar  by  Mr.  William  Henry 
Rawle,  who,  upon  the  same  occasion,  said : 

"That  if  the  Bar  in  this  State  and  this  City  is 
what  it  is,  a  great  part  of  it  is  owing,  I  think,  to  your 
careful  study  of  a  modest  little  book,  which  de- 
serves to  be  printed  in  letters  of  gold,  written  by 
our  distinguished  guest  of  to-night.  I  mean  Shars- 
wood's  Professional  Ethics.' " 
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It  had  been  Judge  Sharswood's  hope  and  ambition 
that  his  only  child,  a  young  man  of  great  promise,  who 
came  to  the  Bar  in  the  year  187 1  should  perpetuate  his 
name  in  the  profession ;  but  his  health  gave  way,  and  after 
a  lingering  illness,  he  died  in  1881  at  the  early  age  of  31. 

Anxiety  for  his  son,  added  to  an  ailment  of  his  own, 
which  caused  such  suffering  that  he  once  said  that  i4for 
years  he  had  never  known  a  waking  hour,  without  the 
present  consciousness  of  pain/'  clouded  the  later  years  of 
his  life;  and  though  his  interest  in  his  friends,  after  his 
retirement  from  the  Chief  Justiceship,  never  seemed  to 
weaken,  he  was  left  childless  and  alone.  It  was  the  obser- 
vation of  Bacon  that  "  A  man  shall  see  the  noblest  works 
and  foundations  to  proceed  from  childless  men,  which  have 
sought  to  express  the  images  of  their  minds  where  those 
of  their  bodies  have  failed." 

Judge  Sharswood  died  without  leaving  a  male  descen- 
dant; but  the  students  of  this  Law  School  may,  if  they 
will,  inherit  "the  images  of  his  mind"  and  heart,  and 
prove  their  right  of  succession  by  emulating  and  trans- 
mitting the  ideals  of  learning  and  duty,  which  he  por- 
trayed in  his  teachings  and  exemplified  in  his  life. 
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Roscob's  Digest  op  Evidbncb  in  Criminal  Casbs.  7th  American 
edition,  Philadelphia,  1874;  6th  American  edition,  Philadelphia, 
1866;  5th  American  edition,  Philadelphia,  1854.  (Said  to  have 
edited  1835  edition,  but  the  library  records  do  not  show.) 
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The  Origin,  History  and  Objbcts  of  the  Law  Academy  op  Phila- 
delphia. Addresses  delivered  before  the  Academy,  1883.  Phila- 
delphia:   1883. 

Leigh's  Nisi  Prius.    1838. 

American  Law  Magazine.    1843. 

Stephens  [Archibald  John],  Nisi  Prius.  1844.  Law  of  Nisi  Prius 
Evidence  in  Civil  Actions,  and  Arbitration  and  Awards.  Ameri- 
can edition,  Philadelphia:    1844. 

Essay  on  Professional  Ethics.     A  Compend  of  Lectures  on  the 
Aims  and  Duties  of  the  Profession  of  the  Law.     z  vol.  Philadel- 
phia:  1854.    Philadelphia:   5th  edition,  1884;  4th  edition,  1876; 
3d  edition,  1869;    2d  edition,  i860;    ist  edition,  1854. 
(These  editions,  I  believe,  are  all  alike.) 

Lectures  at  Law  School.  See  High's  A  Great  Chancellor, 
etc.,  Chicago:  1903.  [This  is  merely  a  tribute  to  Ch.  J.  Shars- 
wood.] 

Cootb,  R.  H.  on  Mortgages  (Editor).  According  to  Scharff  and 
Westcott's  History  of  Philadelphia,  vol.  2.  1155,  he  is  said  to 
have  edited  Coote,  but  Coote  does  not  give  the  American  editor's 
name,  nor  do  Johnson  and  Coknow. 

Starkib,  Thomas,  Evidence,  zoth  American  edition,  1876;  8th 
American  edition,   i860. 

Supplement  to  Harrison's  Analytical  Digest  (Appendices,  formed 
out  of  the  Annual  Digests  of  Mr.  Jeremy,  being  vol.  5).  Phila- 
delphia:   1846. 

(Editor)  Crown  Cases  (vols.  4,  5,  and  6  British  Crown  Cases).  Phila- 
delphia:   1853. 

(Editor)  Tutor's  Leading  Cases  on  Mercantile  and  Maritime 
Law.     Philadelphia:    1873. 

Editorial  Pleasure  at  Placing  op  Law  Department  op  Uni- 
versity under  George  Sharswood.  7  Legal  Intelligencer,  150 
(Sept.  20,  1850). 

(Meeting  of  Law  Class  expressing  appreciation  of  the  re-establish- 
ment of  the  Law  Professorship  of  the  University  of  Pennsylvania 
and  of  the  Lectures  by  Professor  Sharswood.  Chairman,  John 
D.  Blight,  on  motion  of  James  B.  Beers.  Secretary,  Samuel  C. 
Perkins.  Committee  to  draft  resolutions:  A.  I.  Fish,  John  B. 
Gest,  J.  MHcheson.    8  Legal  Intelligencer,  62.) 

Blackstonb's  Commentaries  on  the  Laws  op  England,  etc.    Phila- 

>   :    delphia:  1859.     (Reprinted  frequently  until  1872.)     1870  (N.  Y. 

""i**  L.  L.  Cat.),  1877  (Chicago  L.  L.  Cat.),  i860. 

Bylbs  on  Bills,  etc.  7th  American  edition,  2883;  6th  American 
edition,  1874;  5th  American  edition,  1867;  3rd  American  edi- 
tion,  1853. 

Memorial,  by  Geo.  W.  BidcHe.  Speech  of  George  Sharswood,  17 
American  Law  Review,  106;  Installation  as  Chief  Justice,  Jan. 
6,  1870,  88  Pa.  XV.;  Dinner  to,  40  Legal  Intelligencer  34;  Ad- 
mitted to  bar,  Sept.  5,  183 1.  Chief  Justice  of  Pennsylvania, 
1878-83. 


PROGRESS  OF  THE  LAW. 


As  Marked  bt  Decisions  Selected  prom  the  Advance 

Reports, 


BANKS  AND  BANKING. 

With  one  Judge  dissenting,  the  U.  S.  Circuit  Court 
of  Appeals  of  the  Third  Circuit  holds  in  Corn  Exch. 

Nat.  Bank  v.  Locker  et  a/.,  151  Fed.  764, 
Appwgrta*     that  the  right  given  to  a  bank  by  a  contract 

with  a  depositing  and  borrowing  corporation 
to  declare  any  indebtedness  of  the  corporation  due  and 
payable  at  once  in  case  of  its  insolvency  and  to  apply 
thereon  any  money,  credits,  or  other  property  of  the 
corporation  then  in  the  hands  of  the  bank  does  not 
create  a  lien  on  any  such  funds  or  credits,  but  merely 
gives  the  bank  an  option  which  cannot  be  exercised 
after  a  receiver  has  been  appointed  for  the  corporation 
in  insolvency  proceedings. 

The  Court  of  Appeals  of  New  York  holds  in  Schles- 
inger  v.  Gilhooly,  81  N.  E.  619  that  National  Banking  Act 
Rev.  St.  U.  S.  §§5197,  5198,  limiting  the  rate 
of  interest  national  banks  may  charge,  and 
providing  for  a  forfeiture  of  all  interest  for  usury,  and 
superseding  all  state  laws  on  the  subject  of  usury  as 
applied  to  such  banks,  is  a  valid  exercise  of  the  power  of 
Congress.  Three  judges  dissent  from  this  view  and  the 
opinions  filed  furnish  a  most  satisfactory  review  of  the 
questions  involved  in  the  case. 

The  Court  of  Appeals  of  Kentucky  holds  in  Citizens 
Bank  et  al.  v.  Bank  of  Waddy's  Receiver  et  a/.,  103  S.  W., 
249  that  one  lending  money  to  a  bank  limited 
by  its  articles  of  incorporation  to  the  borrow- 
ing of  money  not  in  excess  of  a  specified  sum,  to  an 
430 
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amount  less  than  the  specified  sum,  without  having 
reason  to  know  that  the  limit  has  been  exceeded  by 
other  loans  made  to  it  when  added  to  the  loan  made, 
is  not  affected  by  the  limitation  in  the  articles. 

It  is  further  decided  that  it  is  within  the  apparent 
scope  of  the  authority  of  a  cashier  of  a  bank  to  pledge 
its  notes  to  secure  money  borrowed  by  him,  for  the  bank 
in  the  regular  course  of  the  business.  Compare  Daven- 
port v.  Stotie,  104  Mich.  521,  62  X.  \V.  722. 

The  Supreme  Court  of  Nebraska  decides  in  Xebraska 
Hay  &  Grain  Co.  v.  First  Xat.  Bank  of  Falls  City,  no 
MicctiMi  N.  W.  10 1 9  that  a  bank  that,  without  notice 
•fDrmtt  or  suspicion  0f  wrongdoing,  receives  a  draft 
from  the  drawer  for  collection,  and  demands  and  ob- 
tains payment  of  it  from  the  drawee,  and  in  good  faith 
pays  the  proceeds  over  to  its  employer,  is  not  liable  to 
the  payor  in  damages,  because  the  latter  made  pay- 
ment without  consideration,  and  in  reliance  upon  a 
forged  bill  of  lading  which  the  drawer  had  attached  to 
and  caused  to  be  forwarded  with  the  draft.  Compare 
herewith  La  Fayette  v.  Merchants9  Bank,  84  S.  W.  700, 
68  L.  R.  A.  231.         

CARRIERS. 

In  Missouri,  K.  &  T.  Ry.  Co.  v.  Smith,  152  Fed.  608 
the  United  States  Circuit  Court  of  Appeals  of  the  Eighth 
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ioa  Circuit  decides  that  where  a  passenger  wil- 


fully refused  to  establish  his  right  to  trans- 
portation or  pay  fare,  his  ejection  from  the  train  was 
not  rendered  wrongful  because  of  a  tender  of  his  fare 
by  a  third  person,  with  the  passenger's  consent,  after 
the  process  of  ejection  had  begun,  laying  down  the  gen- 
eral rule  that  tender  of  fare  by  a  third  person,  with  the 
passenger's  consent,  is  effective,  or  otherwise,  to  pre- 
vent a  rightful  ejection  in  the  same  manner  as  if  the 
tender  had  been  made  by  the  passenger  himself.  See 
in  this  connection  State  v.  Campbell,  32  N.  J.  Law,  309. 
In  Cohen  v.  Missouri,  K.  &  T.  Ry.  Co.  102  S.  W. 
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CARRIERS  .Continued*. 

1029  the  St.  Louis  Court  of  Appeals  decides  that  where 
a  carrier  holds  goods  for  delivery  to  succeed - 
cSimSShml  ing  carriers,  he  holds  them  as  a  carrier,  and 
not  as  an  ordinary  bailee  or  mere  forwarder 
and  although  the  connecting  carrier  refuses  or  unreason- 
ably delays  to  receive  them,  the  relation  of  common 
carrier  continues  until  the  carrier  by  warehousing  the 
goods,  or  some  other  unequivocal  act.  indicates  its 
purpose  to  changes  its  relation  from  that  of  carrier  for 
transportation  to  that  of  a  mere  custodian  for  safe 
keeping  or  forwarding.  Compare  Bennitt  v.  Mo.  Pac. 
Ry.  Co..  46  Mo.  App.  656. 

The  Court  of  Civil  Appeals  of  Texas  decides  in  St. 
Louis  S.  W.  Ry.  Co.  v.  Hill,  103  S.W.  227  that  where  a 
pass  issued  by  a  railroad  company  to  a 
prospective  employe  contained  a  stipulation 
reserving  the  right  to  cancel  the  pass  at  any  time,  plain- 
tiff could  not  recover  because  it  was  canceled  and  taken 
up  by  one  of  the  defendant's  conductors  while  plaintiff 
was  en  route  on  the  trip  for  which  the  pass  was  issued. 

In* McKibbin  et  al.  v.  Wisconsin  Cent.  Ry.  Co.,   no 

X.  W.  964,  the  Supreme  Court  of  Minnesota  decides 

that  a  railway  carrier  is  not  as  a  matter  of 

*****  law  liable,  only  as  a  gratuitous  bailee  of  bag- 
gage which  it  has  regularly  checked,  if  the  passenger 
does  not  come  on  the  same  train  with  it.  Compare 
Marshall  v.  Railway  Co.  126  Mich.  45. 

The  Supreme  Court  of  Kansas  holds  in  Rodgers  v. 
Missouri  Pac.  Ry.  Co.,  88  Pac.  885  that  the  negligent 
Dt4tJ .  delay  of  a  carrier  in  moving  goods  intrusted 

Act  of  a*d  to  ft  for  transportation  not  so  unreasonable  as 
to  amount  to  a  conversion  will  not  render  it  liable  for 
the  loss  of  such  goods  after  they  have  been  carried  to 
their  destination  if  they  are  there  destroyed  by  an 
act  of  God  before  delivery.  Compare  Morrison  v.  Davis 
20  Pa.  171. 
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CHARITIES. 

In  Illinois  Cent.  R.  Co.  v.  Buchanan,  173  S.W.  272, 
it  appeared  that  a  railroad  hospital  organization  was 
Hospitals:  organized  as  a  corporation  independent  of 
N*iigcace  defendant  railroad;  its  directors  being  cer- 
tain officers  of  the  railroad.  All  employes  of  the  railroad 
were  as  such,  members  thereof,  supporting  the  hospital 
by  monthly  contributions.  No  profit  was  derived  by 
the  railroad  company  from  the  conduct  or  operation  of 
the  hospital.  The  physicians,  surgeons,  and  nurses  in 
charge  were  selected  by  the  directors  and  officers.  Un- 
der these  facts  the  Court  of  Appeals  of  Kentucky  de- 
cides that  for  failure  to  select  skillful  and  competent 
physicians  and  attendants  the  railroad  was  liable  to  an 
employe  injured  thereby;  thus  reversing  the  previous 
decision  of  the  same  case  in  88  S.W.  512.  Compare 
Louisville  &  Nashville  R.  Co.  v.  Foard,  47  S.  W.  342, 
104  Ky.  456. 


CONSTITUTIONAL  LAW. 

The  Supreme  Court  of  Minnesota  holds  in  Joyce  v. 
Great  Northern  Ry.  Co.,  no  N.  W.  975  that  a  statute 
ctaM  declaring  it  unlawful  for  two  or  more  em- 

LtcuiAtiM  ployers  of  labor  to  combine  or  confer  together 
for  the  purpose  of  preventing  any  person  from  procur- 
ing employment,  is  a  valid  legislative  enactment. 

The  United  States  Supreme  Court  decides  in  Amanda 
S.  Whitfield  v.  Aetna  Life  Insurance  Company  of  Hart- 
state  Poiic*  fad*  Connecticut,  27  S.  C.  R.  57J*  that  the 
P0wer  exclusion  of  suicide  as  a  defense  in  suits  on 

policies  of  life  insurance  which  is  effected  by  a  statute 
of  Missouri,  unless  such  suicide  was  contemplated  at  the 
time  application  was  made  for  the  policy,  is  a  legitimate 
exertion  of  power  by  the  state.  See  in  this  connection 
Ritter   v.   Mutual   Life  Insurance  Company    169   U.   S. 

139. 
28 
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A  statute  of  Kansas  passed  in  1868  provided  that  on  a 
return  of  nulla  bona  of  an  execution  against  a  corpora- 
obitfqtioaof  tiont  execution  might  be  issued  against  any 
*—*•**  stockholder  to  an  extent  equal  in  amount 
to  the  stock  held  by  him.  An  act  was  passed  in  1899 
amending  a  former  statute  and  providing  that  on  return 
of  an  execution  nulla  bona  a  receiver  should  be  ap- 
pointed who  should  sue  all  the  stockholders  for  the 
benefit  of  all  creditors.  In  Pusey  &  Jones  Co.  v.  Love 
et  a/.,  66  Atl.  1013,  the  Supreme  Court  of  Delaware  de- 
cides that  as  against  a  creditor  of  the  Kansas  corpora- 
tion who  obtained  a  judgment  prior  to  the  latter  statute 
and  was  seeking  to  satisfy  his  claim  tinder  the  former 
statute,  the  latter  was  inoperative,  as  impairing  the 
obligation  of  contract.  See  in  this  connection  Wood- 
worth  v.  Bowles,  61  Kan.,  569,  60  Pac.  331. 


CONTEMPT. 

The  Court  of  Appeals  of  the  First  District,  California, 
decides  in  Ex-parte  Shortridge,  90  Pac.  478,  that  on 
Rcvitw :  proceedings  to  review  a  commitment  for  con- 
PrMwaptioM  tempt,  no  intendments  or  presumptions  may 
be  indulged  in  against  the  prisoner,  but  the  order  must 
be  strictly  construed  in  favor  of  his  liberty,  and  hence 
an  attorney  is  entitled  to  discharge,  where  the  order 
of  commitment  merely  discloses  that,  while  a  witness  was 
being  examined,  he  persisted  in  addressing  the  court, 
although  admonished  not  to  do  so;  it  not  appearing  that 
he  was  not  rightfully  and  respectfully  discharging  his 
duty  to  the  court  and  his  client.  See  in  this  connection 
Schwarz  v.  Superior  Court.  in  Cal.  106,  43  Pac.  580. 


CONTRACTS. 

The  Supreme  Court  of  Oklahoma  decides  in  Falken- 
berg  v.  Allen,  90  Pac.  415  that  where  a  number  of  per- 
mecftiity:  sons  conspire  together  to  perpetrate  a  con- 
Sucto  p"rl  fi^611^  Same  and  work  a  swindle  upon  a  vic- 
tim by  pretending  to  bet  upon  a  foot  race, 
and  they  induce  the  victim  to  believe  that  the  race  is 
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fixed,  and  that  his  money  will  only  be  used  to  put  up 
against  those  who  bet  upon  the  opposite  sides,  and  that 
the  stakeholder  will  return  it  to  him  as  soon  as  the 
opposite  bettors  put  up  their  money,  when  in  fact  the 
runners  and  all  the  others  connected  with  the  conspiracy 
intend  that  the  victim  shall  lose  his  money,  and  the  fake 
race  is  only  used  and  run  to  induce  him  to  place  his 
money  in  their  possession  so  that  they  can  pretend  that 
he  lost  his  money,  and  thus  cheat  and  swindle  him, 
although  he  may  be  a  victim  in  pari  delicto  with  the 
other  conspirators,  he  may  recover  from  the  co-called 
stakeholder  where  he  denounces  the  scheme  and  demands 
of  the  stakeholder  his  money  before  the  race  is  run. 
See  in  this  connection  Wright  v.  Stewart  147  Fed.  321. 


CORPORATIONS. 

The  Supreme  Court  of  Minnesota  decides  in  Bums  v. 
St.  Paul  City  Ry.  Co.,  112  N.  W.  412,  that  where  the 
ultra  vire*  publisher  of  a  weekly  newspaper,  containing, 
mctM  among  other  things,  advertisements,  sought 

to  enjoin  a  street  railway  company  from  placing  adver- 
tisements on  the  upper  inside  parts  of  its  cars,  because  as 
a  result,  that  company  diverted  a  large  and  lucrative 
business,  which  otherwise  he  might  have  been  able  to 
secure,  was  not  sufficient  to  entitle  plaintiff  to  litigate 
the  question  whether  the  acts  of  the  defendant  were 
ultra  vires  or  not.  Compare  Colman  v.  Eastern  Counties 
Ry.  Co.  10  Beav.  1. 

The  Court  of  Appeals  of  New  York  decides  in  law- 
yer's Advertising  Co.  v.  Consolidated  Ry.  Lighting  & 
Refrigerating  Co.  80  N.  E.  199  that  the  direc- 
xpeiue*  tors,  in  control  of  a  corporation  and  engaged 
in  a  contest  for  the  continuance  of  their  control,  have 
no  authority  to  impose  on  the  corporation  the  expenses 
of  publishing  notices  urging  stockholders  to  execute 
proxies  to  them  and  replying  to  a  circular  issued  in 
behalf  of  an  officer  seeking  to  oust  the  directors  from 
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their  control.  It  is  interesting  to  compare  with  this 
decision  the  recent  English  decision  upon  the  same 
question  referred  to  in  the  Progress  of  the  Law,  in  the 
May  issue  of  the  Law  Register. 


COURTS. 

The  United  States  Circuit  Court  of  Appeals  of  the 
Eighth  Circuit  decides  in  Armour  Packing  Co.  v.  United 
States.  153  Fed.  1,  that  the  giving  or  receiv- 
ing  of  a  rebate  or  concession,  whereby  prop- 
erty in  interstate  or  foreign  commerce  is  transported  at  a 
less  rate  than  that  legally  filed  and  published,  denounced 
by  the  Elkins  act,  is  a  continuous  crime  judicable  in  any 
court  of  the  United  States  having  jurisdiction  of  crimes 
through  whose  district  the  transportation  is  conducted. 

The  U,  S.  Circuit  Court  (S.  D.  Iowa,  Central  Division) 

decides  in  Des  Moines  City  Ry.  Co.  v.  City  of  Des  Moines, 

151  Fed.  854  that  a  suit  by  a  street  railway 

«i  Ptiwi        company  claiming  in  good  faith  to  have  a 


contract  with  a  city  giving  it  a  perpetual 
right  to  operate  its  cars  in  the  streets  of  the  city  to  en- 
join the  city  from  impairing  such  contract  by  enforcing 
an  enactment  of  its  council  treating  the  company  as  a 
trespasser  and  requiring  the  removal  of  its  tracks  from 
the  streets  is  a  suit  arising  under  the  Constitution  of  the 
United  States  of  which  a  federal  court  has  jurisdiction 
regardless  of  the  citizenship  of  the  parties. 


DAMAGES. 

An  interesting  decision  of  the  Court  of  Civil  Appeals 
of  Texas  appears  in  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Travis, 
christian  99  S.  W.  1 141  where  it  is  held  that  in  an  action 
*******  for  physical  and  mental  suffering  sustained 

by  a  woman  incident  to  her  expulsion  from  a  passenger 
train,  evidence  as  to  her  being   a   Christian    Scientist, 
and  as  to  her  belief  that  she  only  suffered  when  she 
thought  she  suffered,  and  did  not  suffer  when  she  thought 
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she  did  not,  and  that  it  was  only  a  question  with  her 
whether  she  suffered  or  not,  was  not  immaterial,  but 
was  pertinent  as  to  the  issue  of  the  existence  of  mental 
or  physical  suffering.  It  is  worthy  of  note  that  the  de- 
cision arises  in  the  jurisdiction  which  gives  special  con- 
sideration to  mental  suffering  as  an  element  of  damage. 
Compare  T.  &  P.  Ry.  Co.  v.  Lynch.  87  S.  W.  884. 


DIVORCE. 

In  Taber  v.  Taber,  66  Atl.  1082,  the  Court  of  Chan- 
cer}' of  New  Jersey  decides  that  condonation  is  the  for- 
o««eii€»:  giveness  of  the  offense  followed  in  fact  by  a 
cradoaatira  reconciliation,  in  which  the  wife  is  reinstated 
to  such  conjugal  cohabitation  as  may  be  adapted  to  the 
circumstances  of  the  parties.  Compare  Bernstein  v. 
Bernstein,  Pro.  Div.  (1893),  302. 


ESCROWS. 

The  Supreme  Court  of  Vermont  decides  in  XVilkins 
v.  Somerville  et  a/.,  66  Atl.  893  that  where  a  grantor 
caaditioas:  deposited  a  deed  in  escrow  for  delivery  to 
FeHorauacc  tke  g^ntee,  he  was  competent  to  annex  such 
conditions  to  its  delivery  as  he  saw  fit,  and  the  fact  that 
in  doing  so  he  violated  the  terms  of  his  contract  does  not 
give  the  deed  any  force  which  it  would  not  otherwise 
have,  and  hence  title  could  not  pass  by  it  without  a  com- 
pliance with  the  conditions  of  the  deposit.  See  also 
Stanton  v.  Miller,  58  X.  Y.  192. 


EVIDENCE. 

The  Supreme  Court  of  Minnesota  decides  in  Int. 
Harvester  Co.  of  America  v.  Elfstrom,  112  X.W.  252  that 
carbaa  t^e   different   numbers  or  impressions   of  a 

Coete*  writing  produced  by  placing  carbon  paper  be- 

tween sheets  of  paper  and  writing  upon  the  exposed  sur- 
face^are  duplicate  originals,  and  either  may  be  introduced 
in  evidence  without  accounting  for  the  non-production 
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of  the  other.  Compare  herewith  Chesapeake  &c.  Ry. 
Co.  v.  Stock,  51  S.  E.  161,  104  Va.  97  and  Menasha 
Ware  Co.  v.  Harmon,  107  N.W.  299,  128  Wis.  177. 


GARNISHMENT. 

In  Pugh  v.  Jones,  et  al.,  112  N.W.  225  the  Supreme 
Court  of  Iowa  decides  that  a  guardian  remains  such 
Liability*  after  the  death  of  his  ward,  and  he  holds  the 
Chl"r*MS  funds  for  the  ward's  administrator,  and  not 
for  his  heirs ;  and  in  the  absence  of  a  statute  authorizing 
it  he  cannot  be  summoned  as  a  garnishee  by  judgment 
creditors  of  the  heirs.  Compare  State  Fair  Association 
v,  Terry,  85  S.W.  87,  74  Ark.  149. 


INJUNCTIONS. 

In  Geo.  Jonas  Glass  Co.  v.  Glass  &c.  Ass'n.  of  U.  5. 
&  Canada,  66  Atl.  953,  the  Court  of  Chancery  of  New 
Beycctttef :  Jersey  decides  that  a  combination  or  agree- 
*******  ment  to  picket  a  manufacturing  plant  for 
the  purpose  of  interfering  with  the  free  flow  of  labor  to 
an  employer,  to  whom  labor  is  a  necessity  for  the  carry- 
ing on  of  his  business,  which,  if  successful,  will  prevent 
him  from  obtaining  the  means  of  pursuing  a  lawful  oc- 
cupation, and  the  sole  purpose  of  which  is  to  compel 
him  to  comply  with  the  demands  of  an  antagonistic 
power,  is  a  conspiracy  against  the  property  rights  of  the 
employer,  subjecting  his  property  to  an  irreparable  in- 
jury, and  all  parties  to  such  compact,  actors  as  well  as 
abettors,  will  be  restrained  from  establishing  and  main- 
taining such  picket  service.  Compare  Atchison  T.  & 
S.  F.  Ry.  Co.  v.  Gee,  139  Fed.  582. 


LIBEL. 

In  Nixon  v.  Dispatch  Printing  Co.,  112  N.  W.  258,  the 
Supreme  Court  of  Minnesota  decides  that  a  publication 
jadictai  of  judicial  proceedings,  if  fair  and  impartial, 

Pr*eatdlB,m     is  privileged ;  but  a  complaint  or  other  plead- 
ing in  a  civil  action,  which  has  never  been  presented  to 
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the  court  for  its  action,  is  not  a  judicial  proceeding 
within  the  rule,  and  its  publication,  if  it  contains  libel- 
ous matter,  can  only  be  justified  by  showing  that  it  is 
true.  Compare  Parker  v.  Free  Press  Co.,  72  Mich.  560, 
i  L.R.A.  599. 


LIMITATION  OF  ACTIONS. 

In  Ramsden  v.  Knowles,  151  Fed.  721  the  United 
States  Circuit  Court  of  Appeals  of  the  First  Circuit, 
L,w  laying  down  the  general  principle  that  the 

oovcraiat  exceptional  rule  that,  where  a  statutory  right 
is  given  subject  to  a  special  limitation,  such  limitation 
inheres  in  the  right  and  follows  it  into  another  juris- 
diction where  it  is  sought  to  be  enforced  to  the  exclusion 
of  the  statutes  of  limitation  of  the  forum,  cannot  be 
extended  to  make  the  general  statute  of  limitation  of 
the  state,  where  the  liability  arose  operate  extra-territor- 
ially,  holds,  applying  the  same,  that  an  action  brought  in 
Massachusetts  to  enforce  the  statutory  liability  of  a 
stockholder  in  a  Kansas  corporation  is  governed  as  to 
limitation  by  the  general  Massachusetts  statute  of  six 
years.  See  in  this  connection  Company  v.  Railroad  144 
Mass.  341,  11  N.  E.  540. 


MARRIAGE. 

The  Court  of  Chancery  of  New  Jersey  holds  in  Mick 
v.  Mart.  65  Atl.  851  that  where,  in  a  suit  by  a  husband 
^^  to    annul  a  marriage,   it  appeared  that  at 

°"  the  time  of  the  ceremony  between  the  parties 
defendant  had  a  living  husband,  which  was  known  to 
both  parties,  but  that  as  soon  as  complainant  and  de- 
fendant learned  that  defendant's  husband  had  divorced 
her,  defendant  asked  complainant  whether  she  was  his 
wife  to  which  he  replied,  "Yes,  you  are  before  God." 
and  that  they  continued  to  live  as  husband  and  wife, 
the  bill  would  be  dismissed. 
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MECHANICS'  LIENS. 

In  Prescott  Nat.  Bank  v.  Head,  90  Pac.  328,  the  Su- 
preme Court  of  Arizona  decides  that  a  surety  on  a  build- 
Erf.^  t«  ing  contractor's  bond,  requiring  the  contrac- 
cmmu%m  tor  to  discharge  all  material  liens,  is  not 
estopped  to  assert  such  a  lien  held  by  him.  Compare 
McHenry  v.  Knickerbocker,  27  N.E.  430. 


MUNICIPAL  CORPORATIONS. 

In  Cook  v.  Inc.  Town  of  Hebrick,  112  N.  W.  157,  the 
Supreme  Court  of  Iowa  decides  that  where  a  city  is  neg- 
nmmmm  ligent   in   failing   to  keep   the   sidewalks  in 

sifewaik:  repair,  and  a  traveler  is  injured  while  walking 
*"  over  the  same  in  the  exercise  of  due  care,  it  is 
insufficient  to  bar  a  recovery  that  the  traveler  knew  of 
the  defect,  unless  he  knew  of  the  particular  danger  he 
encountered,  and  that  it  was  imprudent  to  attempt  to 
use  the  defective  way  as  he  did.  See  also  Kendall  v. 
Albia,  73  Iowa  241,  34  N.W.  833. 


NEGLIGENCE. 

The  Supreme  Court  of  Delaware  decides  in  Wilming- 
ton City  Ry.  Co.  v.  White,  66  Atl.  1009,  that  in  an  action 
BvidMKcr  f°r  injuries  to  the  driver  of  a  coach  in  a  fun- 
castm  neral  procession,  caused  by  a  collision  with  a 

street  car,  evidence  that  for  a  long  time  prior  thereto  it 
had  been  the  custom  of  the  operators  of  street  cars  as  a 
matter  of  privilege  to  permit  funeral  processions  to  pass 
without  a  break  in  the  line,  and  that  plaintiff,  with 
knowledge  of  such  custom,  relied  thereon  at  the  time  he 
crossed  the  track  in  front  of  the  car,  was  admissible, 
though  not  pleaded.  See  also  Foulke  v.  Wilmington 
City  Ry.  Co.,  5  Pennewill  363,  60  Atl.  973. 

In  Hollis  v.  Kansas  &c.  Ass'n.,  103  S.W.  32,  the 
Supreme  Court  of  Missouri,  Division  No.  2,  decides  that 
l  it  #  where  an  association  gave  a  street  fair  and 
interest^  carnival,  in  which  an  amusement  company 
furnished  their  appliances  for  amusements, 
including  gondolas,  similar  to  a  merry-go-round,  under 
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contract  by  which  the  fees  for  riding  on  the  gondolas 
collected  by  the  company,  were  divided  between  the 
association  and  the  company,  and  the  association  had 
general  charge  of  all  the  grounds,  and  took  an  active 
part  in  distributing  advertisements  of  the  amusements, 
the  association,  as  well  as  the  company,  was  liable  for 
injury  to  one  riding  on  the  gondolas,  caused  by  negli- 
gence in  the  construction,  operation,  and  management 
thereof.  Compare  herewith  Thompson  v.  Street  Railway 
Co.,  170  Mass.  5 77 ,  40  L.R.A.  345. 


RAILROADS. 

The  Supreme  Court  of  Utah  decides  in  Teakle  v.  San 
Pedro,  L.  A.  &S.  L.  R.  Co.,  90  Poc.  402,  that  where,  for  a 
considerable  period  of  time,  numerous  persons 
had  been  accustomed  to  walk  along  or  across  a 
railroad  track  in  a  populous  city,  such  per- 
sons were  licensees,  whose  presence  the  railroad's  train 
operatives  were  bound  to  anticipate,  and  observe  a 
reasonable  lookout  in  order  to  prevent  injury  to  them, 
when  their  attention  was  not  directed  to  the  perform- 
ance of  other  duties.  Compare  herewith  Corbett  v. 
Oregon  Short  Line  R.  Co.,  26  Utah  449,  71  Pac.  1065. 

It  is  held  by  the  Supreme  Court  of  Arkansas  in  St. 
Louis,  I.  M.  &  5.  Ry.  Co.  v.  Chappell  &  Billingsley,  102 
uieofRMuu  S.  W.  893  that  a  railroad  company,  which 
by  «hm  permitted  a  log  company  to  make  a  joint  use 
of  its  tracks,  but  not  under  a  lease,  was  liable  for  a  loss 
by  fire  caused  by  sparks  negligently  permitted  to  escape 
from  an  engine  of  the  log  company.  See  also  L.  R.  & 
Ft.  5.  Ry.  Co.  v.  Daniels,  68  Ark.  171,  56  S.W.  874. 


TAXATION. 

In  Mint  Realty  Company  v.  Philadelphia,  Appellant, 

218  Pa.  104  the  Supreme  Court  of  Pennsylvania  decides 

that   where   the   United   States  government 

•witdVr        has  sold  real  estate  under  articles  of  agree- 

aited     us   ment  reserving  the  legal  title  to  itself  until 

all  payments  are  made  and  conditions  performed,  such 
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real  estate  is  not  taxable  by  municipal  authorities  until 
the  vendee  has  made  all  the  payments  and  performed 
all  the  conditions  of  the  articles  of  agreement.  Two 
judges  dissent. 

In  Home  Savings  Bank  v.  City  of  Des  Moines,  27  S. 
C.  R.  571  the  Supreme  Court  of  the  United  States  holds 
Natioaai  that  the  immunity  of  national  securities  from 
******—  state  taxation  is  violated  by  a  tax  imposed 
under  the  authority  of  the  Iowa  Code,  directing  that 
shares  of  stock  of  state  banks  shall  be  assessed  to  such 
banks,  and  not  to  individual  stockholders,  the  sub- 
stantial effect  of  which  is  to  require  taxation  upon  the 
property,  not  including  the  franchises,  of  such  banks, 
and  to  adopt  the  value  of  the  shares  as  the  measure  of 
the  taxable  valuation  of  such  property,  without  permit- 
ting any  deduction  from  such  valuation  on  account  of 
bonds  of  the  United  States  owned  by  the  banks.  Three 
of  the  Justices,  dissent. 


TRUSTS. 

The  Court  of  Appeals  of  New  York  holds  in  Griffin  et 
al  v.  Keese  et  al.  80  N.  E.  367  that  where  executors  were 

directed  to  invest  a  fund  sufficient  to  produce 
RedMtiM  «f    certain  annuities,  the  will  providing  for  the 

distribution  of  the  fund,  and  its  unappro- 
priated income  among  testator's  living  grandchildren  as 
the  annuitants  should,  respectively,  die;  as  the  annui- 
tants die  the  fund  may  be  reduced  to  a  sum  sufficient  to 
pay  the  remaining  annuities  and  the  excess  transferred 
to  the  residuary  estate.  Three  judges  dissent.  Compare 
In  re  WiUets,  112  N.  Y.  289. 


WATERS  AND  WATER  COURSES. 

The  Supreme  Court  of  Appeals  of  Vermont  holds  in 

Cook  v.  Seaboard  Air  Line  Ry.f  57  S.E.,  564  that  where 

p|awa  an  owner  of  a  tract  of  land  diverted  a  stream 

passing  through  the  land  from  its  natural 

channel,  but  returned  the  waters  to  such  natural  chan- 
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nel,  both  the  point  of  diversion  and  that  of  return  being 
within  his  boundaries,  and  thereafter  a  railway  acquired 
a  right  of  way  through  the  tract  and  along  the  new  chan- 
nel, and  so  constructed  its  road  that  in  times  of  freshets 
the  water  was  thrown  upon  the  land  of  the  owner  of  the 
tract,  the  railroad  was  liable  for  ensuing  damages,  irre- 
spective of  whether  the  diversion  was  intended  as  a  per- 
manent one.  Compare  Miss.  Cent.  R.  Co.  v.  Mason  51 
Miss.,  234. 
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NOTES. 

The  Right  op  a  Mother  to  Recover  for  Injuries   tC 
her  Minor  Child. — In  the  month  of  June,  1906,  the  Supr^*** 
Court  of  Pennsylvania  handed  down  a  decision  which  is  ^ 
interesting  illustration  of  the  continual  striving  of  tribute*5 
toward  an  equitable  interpretation  of  the  law,  and  of  the 
somewhat  tortuous  methods  which  have  frequently  to   be 
employed  in  order  to  arrive  at  the  results  desired.    The  ca$e 
referred  to  is  that  of  O'Brien  v.  The  City  of  Philadelphia* 
215  Pa.  407  (Advance  Sheets),  and  the  question  involved, 
the  right  of  a  mother  to  recover  compensation  for  an  injury 
to  her  minor  child,  whom  she  is  supporting. 

The  action  was  brought  by  the  child  against  the  City  for 
damages  for  personal  injuries,  and  also  by  the  mother,  Louisa 
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O'Brien,  (the  father  having  deserted  her  ten  years  before)  for 
compensation  for  the  loss  of  the  child's  services;  the  jury 
returned  a  verdict  of  $3500  for  the  former  and  $500  for  the 
latter.  The  defendant  appealed  from  the  second  verdict. 
Chief  Justice  Mitchell  in  delivering  the  opinion  of  the  Court, 
said,  "The  right  of  action  of  a  father  for  injury  to  a  child 
was  based  on  his  duty  of  support,  and  his  consequent  right 
to  the  services  of  the  child.  The  common  law,  which  paid 
no  heed  to  merely  sentimental  considerations  or  matters  of 
feeling,  put  the  action  on  a  basis  of  master  and  servant. 
Even  the  most  serious  of  all,  the  seduction  of  a  daughter, 
was  redressed  as  an  injury  to  the  father  as  master,  per  quod 
servitiutn  amisit.  The  mother,  being  under  no  obligation  to 
support,  had  no  corresponding  right  to  service.  This  was 
the  state  of  the  law  when  the  act  of  June  26th,  1895,  P*  L. 
316,  was  passed 

"The  mother  who  without  compulsion  voluntarily  does 
what  the  father  is  under  legal  obligation  to  do, — i.e.  support 
the  child — shall  have  the  same  equal  right  to  the  custody 
and  service  as  is  now  by  law  possessed  by  the  father.  In 
the  present  case,  if  the  father  were  now  supporting  the  child, 
his  right  of  action  would  be  unquestioned.  As  he  is  not 
doing  so,  but  the  mother  is,  her  right  to  the  services  is  by 
the  statute  the  same  as  his  would  be,  and  her  right  to  sue  for 
their  loss  must  necessarily  be  the  same." 

The  entire  ground  of  this  decision  is  obviously  the  inter- 
pretation of  a  statute.  Let  us  see  how  that  statute  reads. 
Act  of  June  26th,  1895,  p-  L-  3*6-  Section  I.  "That  here- 
after, a  married  woman  who  is  the  mother  of  a  minor  child, 
and  who  contributes  by  the  fruits  of  her  own  labor  or  other- 
wise towards  the  support,  maintenance  and  education  of  her 
said  minor  child,  shall  have  the  same  and  equal  power,  con- 
trol and  authority  over  her  said  child  and  shall  have  the 
same  and  equal  right  to  its  custody  and  services  as  is  now 
by  law  possessed  by  her  husband,  who  is  the  father  of  such 
minor  child.  Provided  however,  "That  the  mother  of  such 
minor  child  is  otherwise  qualified  as  a  fit  and  proper  person 
to  have  the  control  and  custody  of  said  child." 

Judge  Mitchell's  reasoning  is  clear.  Once  grant  the  mother's 
right  to  custody  and  services,  once  establish  the  tortious 
deprivation  of  those  services,  and  the  right  to  compensation 
accrues.  The  gist  of  the  action,  then,  is  loss  of  service.  The 
statute  has  no  bearing  on  the  relation  of  parent  and  child  as 
such,  it  merely  establishes,  under  certain  conditions,  the  rela- 
tion of  mistress  and  servant  where  apparently  it  did  not 
exist  before. 

Was  there  no  such  natural  relation  of  service  between 
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mother  and  child  at  the  common  law?  Certainly,  as  the 
law  was  understood  in  Pennsylvania,  there  was  not.  The 
question  was  definitely  settled  by  the  Supreme  Court  in  1867, 
in  the  case  of  The  Fairmount  and  Arch  St.  Passenger  Ry  Co. 
v.  Stutter,  54  Pa.  375.  The  action  was  by  a  widowed  mother 
for  injuries  to  her  19  year  old  son  while  alighting  from  one 
of  the  defendant's  tram-cars.  The  boy  lived  with  his  mother, 
was  occasionally  employed  in  odd  jobs,  and  turned  over  to 
her  all  the  money  he  earned.  Judge  Hare  left  the  case  to 
the  jury,  and  they  returned  a  verdict  for  the  plaintiff,  but  on 
appeal  the  Supreme  Court  reversed  the  judgment,  saying: 
"The  evidence  was  sufficient,  had  the  action  been  by  a  father, 
to  establish  the  relation  of  master  and  servant,  and  it  is  in 
right  of  such  a  relation,  rather  than  in  her  character  of  parent, 
that  the  mother  claims  damages  in  this  action.  There  was 
no  evidence  of  any  express  contract  between  the  mother 
and  son  by  which  she  was  entitled  to  his  services,  and  at  law 
she  has  no  implied  right  to  them." 

But  the  same  year,  Judge  Woodward,  who  pronounced 
this  opinion,  in  deciding  an  action  brought  by  a  widow  for 
the  death  of  her  minor  son,  (Penn.  R.  R.  v.  Bantam,  54  Pa. 
495),  after  admitting  her  right  to  recover  under  the  Act  of 
1855,  said:  "Thus  far  the  Legislature  have  compelled  us  to 
go.  We  keep  step  with  them,  and  limit  the  mother's  right 
to  a  case  of  death,  and  not  of  maiming,  because  they  have 
changed  the  rule  of  the  common  law  no  further  than  this." 

There  is  nothing  equivocal  about  this  decision,  nothing 
qualified,  here  is  no  opposition  of  legal  principles  nor  balanc- 
ing of  conflicting  authorities.  Most  evidently  the  law  is 
looked  upon  as  definite,  incapable  of  other  interpretation. 
Let  us  see  whether  this  conclusion  will  stand  the  test  of 
authority. 

Prom  the  earliest  stages  of  human  society  the  right  of  the 
father  to  the  custody  of  his  children,  and  to  the  value  of  their 
services  up  to  a  certain  age,  has  been  undisputed.  The 
Romans  carried  it  to  an  extreme,  granting  the  father  the 
power  of  life  and  death  over  his  household,  and  continuing 
certain  of  his  powers  of  control  through  an  indefinite  span  of 
years,  or  placing  no  limit  on  them  whatever.  The  common 
law  of  England,  while  never  admitting  the  father's  powers 
to  so  extreme  a  degree,  yet  extended  to  him  an  almost  com- 
plete control  over  his  children  during  their  minority,  with- 
holding only  acts  so  flagrant  as  to  be  prejudicial  to  the  natural 
rights  of  a  human  being,  in  which  category  the  early  English 
jurists,  unlike  the  Romans,  saw  fit  to  rank  a  man's  children. 
The  theory  of  this  doctrine  seems  to  have  been  that  he  who 
gives  life  to  a  being  is  bound  by  moral  law  to  maintain  it 
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during  its  period  of  helplessness,  which  the  law  fixes  as  the 
first  twenty -one  years  of  its  existence.  Therefore  a  father 
was  held  legally  responsible  for  the  support  of  his  children, 
and  the  laws  considered  that  this  responsibility  carried  with 
it  a  corresponding  right  to  all  the  reciprocal  advantages  which 
might  be  gained  from  the  children  during  this  period  of 
maintenance.  Hence  the  privilege  of  requiring  a  child's 
services  and  appropriating  his  earnings,  the  right  to  control 
his  property,  to  govern  his  marriage,  and  other  similar  pre- 
rogatives, all  vested  in  the  father. 

The  common  law  grew  up  in  an  age  when  the  earning 
population,  or  at  least  that  recognized  as  such,  was  wholly 
male.  On  the  death  or  desertion  of  a  father,  the  family  were 
permitted  to  get  along  as  best  they  might;  the  law  cast  no 
duty  on  the  mother  to  maintain  them.  Hence  there  being 
no  duty  to  support,  there  was  no  correlative  right  to  service 
or  control;  no  influence  whatever  save  a  moral  one.  "The 
legal  power  of  a  father,"  says  Blacks  tone,  (1.453), — "f°r  a 
mother,  as  such,  is  entitled  to  no  power,  but  only  to  reverence 
and  respect, — the  power  of  a  father,  I  say,  over  the  persons 
of  his  children,  ceases  at  the  age  of  twenty-one." 

44  Where  a  child  was  injured  as  a  result  of  a  tortious  act  he 
had,  in  common  with  an  adult,  his  action  against  the  tort- 
feasor for  the  pain  and  suffering  caused  by  the  injury.  But 
he  was  entitled*  to  no  compensation  for  the  loss  of  his  time 
and  earning  capacity,  for  he  was  held  to  have  no  right  to 
these,  so  their  loss  could  mean  nothing  to  him.  In  the  father 
vested  this  right,  his  was  held  to  be  the  privation,  and  to 
him  was  given  the  remedy.  Here  then  is  the  origin  of  the 
doctrine  that  all  rights  of  a  father  to  compensation  for  in- 
juries to  his  children  are  based  on  the  loss  of  service.  "  Where 
a  child  suffers  wrong,  he  has  his  action  for  the  personal  injury. 
But  besides  this,  the  parent  may  usually  claim  indemnity 
for  loss  of  his  child's  services,  to  which  should  be  added  the 
incidental  expenses  incurred  in  consequence  of  the  injury. 
Hence  arises  a  cause  of  action  in  the  parent,  per  quod,  the 
foundation  of  which  is  the  loss  of  the  child's  services — " 
Schouler  "  Domestic  Relations  "p.  105. 

At  first  blush  it  would  seem  that  there  would  be  no  hard- 
ship in  not  granting  a  similar  right  to  the  mother,  for  the 
child,  on  the  father's  death  and  in  the  absence  of  a  guardian, 
being  entitled  to  the  value  of  his  own  services,  it  would  ap- 
pear reasonable  that  he  could  recover  for  their  loss.  But 
there  were  certain  situations  in  which  this  was  not  possible. 
A  notable  instance  was  that  of  the  civil  action  for  seduction. 
The  gist  of  this  action  by  a  fiction  of  the  law,  has  always 
been  held  to  be  loss  of  service  to  the  parent  of  the  female 
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seduced,  or  to  the  one  entitled  to  her  services,  no  right  of 
action,  under  any  circumstances,  lay  with  her,  all  such  right 
having  been  vitiated  by  her  consent  to  the  wrong.  Here 
then,  in  the  event  of  the  father's  death,  and  in  the  absenceof 
a  guardian,  the  right  of  action  must  be  in  the  mother  or  in 
nobody,  so  here  we  have  the  issue  squarely  before  us.  And 
here  the  authorities  disagree. 

In  South  v.  Denniston,  2  Watts  474  (1834),  the  Supreme 
Court  of  Pennsylvania  denies  the  right,  saying:  "Not  being 
bound  to  the  duty  of  maintenance,  a  mother  is  not  entitled 
to  the  correlative  right  of  services,  and  standing  as  a  stranger 
to  her  daughter  in  respect  to  these,  the  relation  of  mistress 
and  servant  can  be  constituted  between  them  but  as  it  may 
be  constituted  between  strangers  in  blood,  save  that  less 
evidence  would  perhaps  be  sufficient  to  establish  it/9 

In  New  York  the  contrary  is  held — Gray  v.  Durland,  50 
Barber  100,  Furman  v.  Van  Sise,  56  N.  Y.  435.  This  doctrine 
is  generally  followed  in  this  country.  "Any  one  entitled  to 
the  services  of  a  female  may  sue  for  her  seduction,"  says  Webb 
in  "Pollock  on  Torts,"  p.  278  n.  "Any  person  who  stands  in 
loco  parentis,  as  a  stepfather,  or  grandfather,  or  guardian, 
where  the  facts  prove  the  relation  of  master  and  servant,  can 
maintain  such  suit.  Or  the  mother,  where  she  becomes  the 
head  of  the  family  by  the  death  of  the  father."  And  he  cites 
a  large  number  of  cases  in  various  jurisdictions  in  support  of 
the  rule. 

Here  is  one  class  of  cases  in  which  a  number  of  courts  have 
seen  fit  to  relax  the  hard  and  fast  rule  of  the  logical  negative, 
and  recognize  the  relation  of  mistress  and  servant  between  a 
mother  and  daughter.  But  the  action  for  seduction  is  placed 
upon  the  foundation  of  service  only  in  form ;  it  is  an  extension 
by  the  courts  of  this  form  to  the  more  serious  offence,  the 
substance  being  in  reality  the  grief  and  mental  anguish  of 
the  afflicted  parent,  and  the  measure  of  damages  based  there- 
on. So  when,  as  in  the  case  we  are  discussing,  the  substance 
as  well  as  the  form  of  the  action,  and  consequently  the  dam- 
ages awarded,  are  fixed  on  the  standard  of  loss  of  earning 
power,  so  ready  a  laxity  on  the  part  of  the  courts  is  scarcely 
to  be  expected.  Yet  the  tendency  has  been  strongly  set  in 
that  direction  all  through  the  nineteenth  century,  in  this 
country  at  least. 

Says  Reeve  in  1888  (Domestic  Relations  p.  369):  "The 
older  cases  hold  that  the  mother,  after  the  father's  death,  has 
no  right  to  the  services  of  the  minor  child,  nor  is  she  liable, 
as  the  father  is  liable,  for  the  support  of  such  child.  But  the 
better  modern  authority  is  in  favor  of  the  principle  that  on 
the  death  of  the  father  the  mother  has  the  same  right  to  the 
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authority  and  services  of  a  minor  child  that  the  father  had 
in  his  lifetime/' 

Various  courts  have  applied  this  doctrine  in  various  ways. 
Where  by  interpretation  of  the  common  law  or  by  statute, 
the  duty  is  cast  upon  the  mother  of  maintaining  the  child, 
when  able  to  do  so,  courts  have  uniformly  held  her  entitled 
to  custody  and  services,  and  hence  to  compensation  for  their 
loss.  In  Massachusetts  they  have  held  it  to  be  a  common 
law  duty — (Nightingale  v.  Worthington,  15  Mass.  270,  and 
Dedhatn  v.  Natick,  16  Mass.  134).  In  the  latter  of  these  cases 
the  court  lays  down  the  rule:  "The  mother,  after  the  death 
of  the  father,  remains  the  head  of  the  family.  She  has  the 
like  control  over  the  minor  children,  as  he  had  when  living. 
She  is  bound  to  support  them,  if  of  sufficient  ability ;  and  they 
cannot,  by  law,  be  separated  from  her."  This  is  also  the  state 
of  the  law  in  Connecticut,  (Matthew son  v.  Perry,  37  Conn.  35) 
and  in  New  Jersey,  (Campbell  v.  Campbell,  3  Stockton,  265). 

In  other  states  the  obligation  has  been  created  by  a  legis- 
lative enactment,  designed  to  reduce  pauperism,  and  requiring 
any  father  or  grandfather,  mother  or  grandmother,  children 
or  grandchildren  of  every  poor  person  not  able  to  work,  to 
support  them  if  of  sufficient  ability.  This  rule  is  hinted  at  by 
the  New  York  Court  of  Appeals  in  Furman  v.  VanSise,  supra: 
"  She  may  maintain  such  action  based  upon  the  right  to  service 
and  the  loss  thereof.  Also  upon  the  statutory  duty  upon  her 
to  support  her  indigent  child,  if  able  to  do  so." 

Where,  however,  no  such  obligation  is  cast  upon  the  mother, 
the  courts  of  certain  states  have  granted  her  a  right  to  her 
child's  services  upon  another  ground.  The  New  Hampshire 
court  states  this  doctrine  in  Riley  v.  Jameson,  3  N.H.  23: 
"While  a  mother  actually  supports  her  children  at  her  own 
expense,  she  is  entitled  to  their  services,  and  they  may  per- 
haps be  presumed  to  be  in  her  employment."  In  other 
words,  admitting  that  no  duty  of  support  was  laid  upon  the 
mother  by  the  law,  and  that  consequently  no  correlative 
rights  could  be  presumed,  they  hold  that,  where  she  volun- 
tarily assumes  the  maintenance  of  her  children,  she  acquires 
thereby  those  rights  which  are  considered  inseparably  con- 
nected with  the  obligation.  The  decision  of  the  same  court 
in  Hammond  v.  Corbett,  50  N.  H.  501,  is  based  upon  this 
presumption. 

Indeed  it  is  upon  this  principle  that  the  Pennsylvania 
Statute  is  founded:  "A  married  woman,  who  is  the  mother 
of  a  minor  child,  and  who  contributes  by  the  fruits  of  her 
own  labor  or  otherwise,  toward  the  support,  maintenance  and 
education  of  the  said  minor  child,"  etc.  Under  such  a  statute, 
finally,  the  mother  has  acquired  this  right  in  Pennsylvania 
29 
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and  certain  other  jurisdictions  in  which  the  courts  have  not 
seen  the  way  clear  to  granting  it  to  her  upon  any  other  grounds. 
This  is  the  situation  in  Maryland  (County  Commissioners  v. 
Harford,  60  Md.  340),  and  in  Indiana  (RwyCo.  v.  WUlouby, 
43  N.  E.  1058).  Still  others  continue  to  deny  the  right  en- 
tirely; in  Pray  v.  Gotham,  31  Maine  240,  the  opinion  sets 
out  that  "if  it  is  intended  to  declare  that  the  mother,  after 
the  death  of  the  father,  is  entitled  to  the  services  of  a  minor 
child,  in  the  same  manner  as  the  father  while  alive  was  en- 
titled to  them,  the  position  cannot  be  maintained/'  At  least 
this  was  the  state  of  the  law  in  Maine  in  1850;  whether  it 
has  since  been  changed  or  not  the  writer  of  this  article  has 
been  unable  to  ascertain. 

Altogether  a  situation  sufficiently  complicated,  yet  pre- 
senting solutions  any  one  of  which  might  readily  have  been 
accepted  by  the  Pennsylvania  courts  of  the  early  nineteenth 
century.  Yet  so  strong  was  the  tendency  in  the  other  direc- 
tion, and  so  binding  the  effect  of  the  decision  in  Ry  Co.  v. 
Stutler,  Supra,  that  even  after  the  passage  of  the  enabling  act, 
in  the  case  of  Kelly  v.  Traction  Co.,  204  Pa.  623  (1903), 
Judge  Brown  threw  out  the  dictum  that  "  until  the  legislature 
gives  the  mother  the  right  to  sue  in  a  case  of  injury  to  a  minor 
child,  caused  by  the  negligence  of  another,  and  not  resulting 
in  death,  we  cannot  give  it  to  her."  True  the  court  here  did 
not  have  the  problem  squarely  before  them,  for,  as  the  case 
stood,  the  child's  father  was  alive  at  the  time  of  the  accident, 
and  died  pending  the  suit ;  the  mother,  being  substituted  in 
her  personal  capacity,  acquired  of  course,  no  rights  which 
she  could  not  have  claimed  when  the  injury  was  suffered. 
Yet  the  language  of  Judge  Brown  would  give  rise  to  the 
inference  that,  even  under  the  facts  of  the  present  case,  the 
court  of  1903  would  scarcely  have  construed  the  act  so  as  to 
cover  it.  Not  until  the  present  year,  when  the  question  came 
unavoidably  before  them,  did  they  see  their  opportunity  to 
overcome  an  ancient  and  unjust  doctrine,  the  reason  for  which, 
if  any  ever  had  existence,  has  long  since  passed  away. 

Robert  T.  McCracken. 


Breach  of  Promise  to — Whbthbr  Evidence  that 
Defendant  Seduced  Plaintiff  is  Admissible  in  Aggra- 
vation of  Damages. — In  Bouvier's  Dictionary  we  have  the 
following  definition  of  damages:  "The  indemnity  recoverable 
by  a  person,  who  has  sustained  an  injury  either,  in  his  person, 
property  or  relative  rights  through  the  act  or  default  of 
another.  Turning  to  Sedgwick  we  find  that  evidence  of 
mental  suffering  due  to  seduction  may  be  offered  in  fixing  the 
damages. 
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The  **  jury  are  iastrarted  that  they  may  consider  the  fol- 
lowing elements  of  damages.  ;  cisa^pijcntment  of  pla^itiiTs 
reasonable  expectation  ani  the  iz*s&  caused  thereby  .  .  .; 
(2)  injury  to  her  arensons.  5-  mcrtrircation  and  distress 
resulting  from  defendants  ref-:<sL  to  fnlfZ  rns  pronisf —     .     ." 

In  2  Starlrie  under  the  head  of  Breach  of  Precise  of  Marriage 
we  are  told  that  any  ciii-.irr.gtanrrs  wirch  enable  the  jury 
to  appreciate  the  loss  sustained  by  the  plaintiff  are  admissible 
in  evidence  in  aggravation  of  damages. 

To  quote  from  the  American  Law  Enryr£^>edia:  "The 
authorities  it  is  believed  all  aeree  in  hoi-rrr.g  that  mental 
injuries  may  constitute  an  element  of  damages.  A  person's 
mind  it  has  been  said  being  no  less  a  part  of  his  person  than 
his  body  and  indeed  sufferings  of  the  latter."  \Syer  v.  Bark- 
hamsted  22  Conn.  290.1 

"  Evidence  to  aggravate  damages  means  nothing  more  than 
that  evidence  is  admissible  of  facts  and  circumstances  which 
would  go  in  aggravation  of  the  injury  itself." 

With  this  thought  as  to  what  should  constitute  proper 
indemnity  in  an  action  such  as  that  under  consideration,  we 
are  prepared  to  consider  the  attitude  of  the  various  courts. 

The  general  rule  undoubtably  is  that  damages  in  actions  of 
contracts  are  to  be  limited  to  the  consequences  of  the  breach 
of  contract,  and  that  no  regard  is  to  be  had  to  the  motives 
which  induced  the  violation  of  the  agreement. 

Viewing  the  question  from  a  strictly  contractual  point  of 
view,  one  would  be  inclined 'to  deny  the  admission  of  such 
testimony,  on  the  maxim  of  volenti  nan  fit  injuria.  In  other 
words  in  as  much  as  the  woman  is  pariiceps  crumnis  she  has 
no  legal  rights  or  logical  grounds  upon  which  to  complain  in 
a  court  of  justice  (Burke  v.  Shain  2  Bibb.  Ky.J,  rather  it 
would  be  decidedly  irrational  to  permit  one  to  voluntarily 
enhance  damages  by  acts  aggravated  by  himself.  It  might 
also  be  a  question  whether  if  this  were  permitted,  seduction 
would  then  be  less  frequent.  In  line  with  this  thought  let 
us  quote  the  words  of  Judge  Parker  in  Peck  v.  Peck,  12  R. 
I-  485:  "  It  seems  to  us  that  social  morality  will  not  be  pro- 
moted by  relieving  either  sex  of  legal  responsibility  for  vol- 
untary action." 

Judge  Breese.  in  his  dissenting  opinion  in  Fidler  v.  McKinley 
21  111.,  316.  goes  so  far  as  to  say  that  he  entertains  grave 
doubts  as  to  whether  any  really  good  and  virtous  woman  has 
ever  brought  or  ever  will  bring  a  suit  of  this  nature. 

It  seems  to  us  that  the  whole  problem  revolves  about  the 
one  pivot  whether  every  woman  is  unchaste  who  has 
been  seduced.  Some  jurisdictions  maintain  that  a  woman, 
no  matter  what  the  circumstances  may  be,  is  in  pari  delicto 
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with  the  man  in  a  criminal  offence,  that  the  act  of  seduction 
was  not  contrary  to  her  will  however  basely  it  may  have  been 
obtained.    (Gibson  J.,  in  Weaver  v.  Baehert,  2  Pa.,  80). 

On  the  other  hand,  an  engagement  brings  the  two  parties 
into  an  intimate  and  confidential  relation  due  largely  to  the 
fidelity,  love,  and  implicit  reliance  which  each  should  bear 
toward  the  other  and  which  woman  by  her  natural  proclivi- 
ties is  prone  to  place  in  man.  To  take  advantage  of  these 
relations  is  a  palpable  breach  of  trust,  as  flagrant  as  any  act 
committed  by  a  trustee,  guardian  or  confidential  adviser, 
who  betrays  a  dependant  ward,  beneficiary  or  client.  To 
subsequently  rudely  abnegate  a  promise  of  a  person  whose 
confidence  has  been  invaded  and  basely  abused,  whose  citadel 
and  strong  fortress  of  virtue  has  been  taken  and  razed  to  the 
ground,  should  be  a  very  relevant  fact  in  determining  the 
damages  (Sheahan  v.  Barry,  37  Mich.,  218). 

In  considering  the  cases  bearing  on  this  subject  we  discover 
three  classes:  (1)  those  in  which  seduction  was  committed 
prior  to  the  promise  of  marriage  {Baldy  v.  Stratum,  2  Pa., 
80);  (2)  those  in  which  the  promise  was  merely  a  means 
to  an  end  as  the  evidence  plainly  indicates  (Wells  v.  Padgett, 
8  Barb.,  323);  (3)  those  in  which  the  promise  was  made  in 
good  faith  prior  to  the  seduction,  but  which  for  some  reason 
or  other  has  been  broken. 

One  might  very  naturally  expect  in  regard  to  these  three 
different  divisions,  diverse  views  and  opinions.  For  example 
in  Espy  v.  Jones,  37  Ala.,  379,  it  was  held  that  if  evidence  of 
seduction  can  be  received  in  any  case  to  aggravate  the  dam- 
ages, it  is  only  where  seduction  follows  the  promise,  and  is 
affected  by  means  of  it ;  seduction  prior  to  the  promise  is  not 
admissible  evidence.  While  some  jurisdictions  draw  clear 
distinctions,  mindful  of  these  three  divisions;  others  pay  no 
regard  to  subtle  reasonings  or  finely  spun  logic,  but  will  either 
admit  or  deny  such  evidence. 

There  seems  to  be  no  fixed  rule  in  this  country  upon  this 
subject.  Massachusetts  decisions  have  been  in  the  affirmative 
following  Sherman  v.  Rawson,  102  Mass.,  395,  and  Kelley  v. 
Riley,  106  Mass.,  337.  The  decisions  of  the  supreme  courts 
of  New  Jersey,  Illinois,  Missouri  and  Tennessee  are  all  to  the 
same  effect.  In  some  states  (California,  Indiana,  Iowa,  and 
Tennessee)  statutes  have  gone  to  the  extent  of  providing  that 
an  unmarried  woman  may  maintain  an  action  for  her  seduc- 
tion. In  Pennsylvania  on  the  other  hand  they  take  the  opposite 
opinion,  relying  upon  Baldy  v.  Stratum,  11  Pa.,  316,  and 
Weaver  v.  Baehert,  2  Pa.,  80.  The  propriety  of  these  Penn- 
sylvania decisions  has  been  questioned  (Kniffen  v.  McConnell, 
30  N.  Y.,  285).    It  does  not  appear  that  in  these  two  Penn- 
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sylvania  cases  the  question  has  been  squarely  met.  In  the 
former  the  promise  was  made  subsequent  to  the  seduction 
and  then  only  to  screen  the  degradation  and  disgrace  of  its 
effects.  In  the  latter  there  is  no  clear  or  direct  evidence  that 
the  defendant  had  entered  into  an  engagement  to  marry. 
Judge  Gibson  among  other  things  said:  "But  a  more  grave 
objection  lies  in  the  want  of  evidence  that  there  were  mutual 
promises  or  any  promises  at  all."  In  both  cases  there  is  no 
evidence  whatsoever  which  shows  that  there  was  a  betrayal 
of  a  well  grounded  belief  in  a  promise  of  marriage. 

One  of  the  strongest  lines  of  argument  against*  its  admission 
is  found  in  Judge  Breese's  dissenting  opinion — a  very  ably 
drawn  view,  in  Fidler  v.  McKinley,  21  111.,  316.  He  points 
out  that  what  is  said  in  Paul  v.  Frazier,  3  Mass.,  R.  71,  upon 
which  a  great  many  decisions  are  based,  is  solely  obiter  dictum. 
What  Judge  Parsons  says  in  this  case  is:  "She  is  a  partaker 
of  the  crime  and  cannot  come  into  court  to  obtain  satisfaction 
for  a  supposed  injury  to  which  she  was  a  consenting  party," 
but  in  elaboration  he  says:  "If  seduction  has  been  practiced 
under  color  of  that  promise,  the  jury  will  undoubtably  con- 
sider it  as  an  aggravation  of  the  damages."  This  obiter  dictum 
of  Judge  Parson  has  been  so  frequently  refered  to,  in  cases 
where  the  present  point  has  been  at  issue  and  has  been  di- 
rectly met  and  decided.  It  is  so  thoroughly  the  attitude  of 
such  a  large  number  of  courts  that  has  become  authoritative 
in  its  significance. 

Judge  Breese  places  strong  reliance  on  the  principle  that 
a  woman  is  in  pari  delicto  and  by  reason  of  that  position  has 
no  right  to  use  a  crime  in  which  she  is  a  co-partner  for  her 
own  benefit  (Burk  v.  Shain,  2  Bibb.  Ky).  "It  was  unques- 
tionably a  wrong  in  which  the  defendant  had  debauched  the 
plaintiff  but  it  was  a  wrong  of  which  she  was  parttceps  crimtnts 
and  has  no  right  to  complain  in  a  court  of  justice."  For  mere 
seduction  there  can  be  no  action  upon  the  principle  of  volenti 
nan  fit  injuria  (Mainz  v.  Leders,  21  R.  I.,  370).  But  it  would 
seem  that  evidence  of  seduction  under  promise  of  marriage 
should  be  introduced  in  accordance  with  justice,  higher  ethics 
and  social  morality.  This  view  was  assumed  in  Turner  v. 
Vaughan,  2  Wilson  399,  where  a  bond  had  been  given  in 
consideration  of  passed  cohabitation  and  was  declared  valid. 
In  like  manner  the  court  enforced  a  contract  for  the  set- 
tlement of  a  case  of  fornication  and  bastardy,  Rohr- 
heimer  et  al.  v.  Winters  Supreme  Court  of  Pa.,  1889  (126 
Pa.  352). 

The  female  and  her  seducer  can  hardly  be  considered  on 
equal  grounds  (Well  v.  Padgett,  8  Barb.,  323).  The  two 
parties  in  the  majority  of  cases  can  hardly  be  considered  as 
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being  in  pari  delicto.  Lord  Mansfield  in  Morton  v.  Tenn  (3 
Doug.  R.,  211)  says:  "Where  seduction  is  accomplished 
through  a  promise  of  marriage,  which  the  seducer  never 
intended  to  perform ,  it  is  a  fraud  on  his  part  and  I  can  not 
but  think  it  an  abuse  of  language  to  say  that  the  parties 
are  in  pari  delicto"  True  the  action  is  in  contract  but  the 
procedure  partakes  largely  of  the  nature  of  a  tort  (Wallace 
v.  Coil,  24  N.  J.)  and  the  damages  should  be  left  to  the  sound 
discretion  of  the  jury.  There  being  no  rule  to  apply  to  the 
damages  it  would  seem  that  the  plaintiff  is  entitled  to  recover 
compensation  for  all  the  mental  anguish  she  has  experienced 
in  consequence  of  the  breach  of  contract  of  marriage.  The 
jury  should  exercise  their  sound  judgment  tinder  all  the  cir- 
cumstances of  the  case  (HaUin  v.  Chapman,  46  Conn.,  607.) 

Judge  Breese  (Fidler  v.  McKinley  supra)  gives  a  further 
reason  for  the  exclusion  of  the  evidence  of  seduction  viz: 
because  promise  of  marriage  cannot  be  introduced  in  aggra- 
vation of  damages  in  a  suit  for  seduction  brought  by  a  parent 
or  party  in  loco  parentis.  (Foster  v.  Schaffield  Johns.,  297, 
Henry  v.  Jestr,  2  Houst.  Del.,  66). 

2  Starkie  states  that  "the  jury  in  a  case  of  this  nature  are 
instructed  that  they  are  not  confined  to,  in  their  estimate  of 
damages  from  loss  of  service  and  the  expenses  consequent 
upon  the  seduction,  but  may  award  a  compensatory  for  the 
loss  which  the  parent  has  sustained  in  being  deprived  of  the 
society  of  his  child.  It  seems,  though  the  contrary  has  been 
asserted,  that  evidence  to  show  the  defendant  prevailed  by 
means  of  a  promise  of  marriage  is  admissible,  for  this  is 
proper  evidence  of  the  extent  of  the  injury  and  means  used 
to  perpetrate  it,  which  in  all  cases  where  the  jury  are  to  assess 
damages,  seems  to  be  material  for  their  consideration.  Starkie's 
view  is  followed  in  the  cases:  Franklin  v.  McCorkle,  16  Lea 
(Tenn.);  White  v.  Campbell,  13  Gratt  (Va.)  573;  Hadkins  v. 
Haskins,  22  W.  Va.,  645.  There  seems  however  to  be  a  good 
reason  why  such  should  not  accrue  to  a  parent's  benefit. 
Surely  he  does  not  suffer  more  by  loss  of  the  contract,  and 
that  is  the  sole  legal  ground  upon  which  his  action  is  allowed 
(Well  v.  Padgett,  8  Barb.,  323).  But  who  would  contend  that 
a  daughter  does  not  suffer  more  in  a  breach  of  promise  by 
reason  of  her  seduction.  Moreover  when  there  is  no  parent, 
or  person  in  loco  parentis,  what  hope  is  there  of  introducing 
seduction  in  any  action? 

This  latter  view  of  Judge  Breese  has  been  reinforced  against 
the  admission  of  such  evidence,  lest  the  defendant  be  sub- 
jected to  double  vindictory  damages,  were  parent  likewise 
to  bring  action  (Febbs  v.  VanKleck  Trent  J.  in  dissenting 
12  111.,  466). 
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The  maxim  that  no  one  shall  be  twice  vexed  for  the  same 
cause  will  prevent  any  defendant  from  being  twice  sued  for  the 
same  damages.  If  they  can  be  recovered  in  this  action  under 
the  pleadings  a  recovery  would  necessarily  be  a  bar  to  any 
future  action.  This  subject  was  recently  considered  in 
Leonard  v.  Pope  supra  45,  (Sheahan  v.  Barry,  27  Mich.,  22). 

But  even  if  he  should  suffer  the  same  damages  twice,  has 
he  not  injured  two  parties,  and  why  should  she,  whose  future 
has  been  blighted,  be  denied  her  proper  compensation 
(Leavitt  v.  Cutler,  37  Wis.,  46). 

In  a  recent  case,  Wrenn  v.  Downey,  63  Atl.,  401,  Judge 
Gibson  follows  the  reasoning  of  Judge  Breese  which  we  have 
considered  at  some  length.  In  addition  to  the  points  already 
given  he  says  that  in  as  much  as  the  tort  was  the  result  of  an 
injury  occasioned  by  her  own  act  and  another's  her  contribu- 
tory negligence  bars  all  action.  An  answer  is  found  in  Bennei 
v.  Bean,  42  Mich.,  346,  which  holds  that  even  though  the 
suffering  caused  by  seduction  was  the  result  of  her  voluntary 
act  it  is  not  the  immediate  cause,  and  would  never  have  arisen 
had  the  defendant  fulfilled  his  part  of  the  contract,  and  hence 
the  fact  that  she  was  seduced  under  plaintiff's  promise  should 
necessarily  go  a  great  way  in  fixing  damages. 

A  defendant,  if  he  proves  that  a  plaintiff  had  sexual  inter- 
course with  a  third  party,  mitigates  damages  arising  from  a 
breach  of  promise  of  marriage.  (Dupoint  v.  McAdow,  6 
Mont.,  277). 

Would  it  not  seem  in  accordance  with  justice,  that,  if  he 
were  the  only  aggravator,  the  only  person  who  had  seduced 
the  plaintiff  that  such  evidence  should  be  admitted  against 
him,  especially  when  the  act  was  perpetrated  under  the 
promise  of  marriage? 

A  defendant  cannot  be  heard  to  plead  in  reduction  of 
damages  that  the  injury  would  not  have  been  accomplished 
had  his  own  improper  advances  been  resisted  (Sherman  v. 
Rowson,  102  Mass.,  364  relying  on  Landen  LitUehole  v.  Joel 
Dix,  11  Cush.,  364).  In  the  latter  case  it  was  decided  that  a 
party  guilty  of  assault  and  battery  cannot  show  that,  from 
the  intemperate  habits  of  the  other  party  the  injury  was 
more  aggravated  than  it  would  have  been  upon  a  person  of 
temperate   habits. 

The  seducer  is  directly  responsible  for  the  injuries.  His 
act  is  just  as  grave  even  if  the  resistence  to  his  approaches 
were  weak.  A  strong  sentence  which  is  thoughly  in  keeping 
with  modern  ethics  is  in  Sheahan  v.  Barry,  2  7  Mich. ,  221.  "  The 
common  sense  of  mankind  has  approved  the  rule  which  hold 
the  seducer  responsible"  in  a  promise  of  marriage. 

The  following  cases  deny  such  admission:     Tubbs  v.  Van- 
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Kleck,  is  111.  R.  446,  Conn  v.  Wilson,  2  Overton  (Tenn.)  & 
233,  Boynton  v.  Kelley,  3  Mass.  R.  189,  Whalen  v.  Lay*** 
2  Black  R.  194,  Mainz  v.  Lederer,  21  R.  I.  370,  375,  MatiM® 
v.  Cribbett,  11  Ohio,  330. 

While  on  the  other  hand  these  cases  answer  the  question 
affirmatively:  Burks  v.  Shain,  2  Bibb.  343,  Geen  v.  S^** 
Missouri  R.  194,  Baldy  v.  Stratton,  11  Penn.  Stat.  R.  i*3» 
Perkins  v.  Hersey,  1  R.  L.  493,  Conlon  v.  Cassidy,  17  R-  *• 
518,  23  Atl.  100,  W*at*r  v.  Bachert,  2  Penn.  St.  R.  121. 

Warr«i  if.  M*U" 
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Pomeroy  "s  Equity  Jurisprudence,  in  four  volumes.  By 
John  Norton*  Pomeroy,  LL.  D.  (Third  Edition)  Anno- 
tated and  Enlarged,  and  supplemented  by  a  Treatise  ox 
Equitable  Remedies,  in  two  volumes,  by  John  Norton 
Pomeroy,  Jr.  San  Francisco:  Bancroft-Whitney  Com- 
pany. 1905.  Pp.  lviii.  1-859:  xiii.  860-1806:  xv,  1807- 
2626:  viii,  2627-3525:  xxx.  932:  xix.  933-1875. 

It  is  generally  true  that  a  new  edition  of  a  law  book  re- 
quires less  extended  comment  than  is  due  the  first  publica- 
tion. Particularly,  is  this  so  in  the  case  of  Prof.  Pomeroy's 
work  on  Equity  Jurisprudence.  Since  its  first  publication 
in  1881  it  has  steadily  gained  in  acceptance  as  an  authority 
upon  this  portion  of  the  law  and  in  recognition  as  an  illumi- 
nating exposition  of  an  important  subject.  The  profession 
is  accordingly  already  familiar  with  its  general  scope  and 
character,  and  the  frequency  of  its  citation  by  the  courts 
throughout  the  country  has  impressed  it  with  an  authorita- 
tive character  attained  by  few  legal  treatises. 

In  some  measure  the  present  edition  resembles  the  second 
edition  published  in  1892.  for  the  original  text  of  the  first 
four  volumes  is  almost  unchanged.  There  have  been  added, 
however,  extensive  notes  covering  the  cases  which  have 
been  decided  since  the  former  publication  of  the  work.  These 
are  referred  to  in  separate  notes  so  as  to  distinguish  at  every 
point  the  results  of  the  elder  Pomeroy 's  work.  Volumes  V 
and  VI  are  really  an  expansion  of  Volume  IV.  They  give 
professedly  a  restatement  of  the  matter  contained  therein, 
but  altered  and  elaborated  so  as  to  include  in  the  text  the 
results  of  the  later  cases.  In  great  part  the  original  text  of 
Volume  IV  has  been  retained  where  possible,  and  this  has 
been  supplemented  in  the  body  of  the  work  by  the  additions 
of  the  present  Prof.  Pomeroy.  A  difference  of  style  is  notice- 
able in  view  of  this  method  of  composition,  but  this,  we  in- 
cline to  think,  would  open  the  author  to  but  little  criticism. 
More  doubtful,  however,  is  the  wisdom  of  publishing  the 
same  material  in  the  fourth  volume.  In  our  judgment  this 
volume  might  well  have  been  omitted. 

It  is  difficult  to  appraise  the  beneficent  influence  of  this 
treatise  on  Equity  Jurisprudence.  It  has  doubtless  been  very 
great.  Fortunately  it  was  given  to  a  man  to  understand  the 
dangerous  tendencies  of  the  reformed  procedure,  who  was  of 
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sufficient  mental  strength  to  make  a  statement  of  equitable 
principles  at  once  comprehensive  and  scientific,  and  yet  lack- 
ing in  that  rigorous  inelasticity,  which  rendered  the  common 
law  in  need  of  the  modifying  influence  of  equity.  That  the  con- 
solidation of  legal  and  equitable  principles  and  their  admin- 
istration together  might  result  to  the  disadvantage  of  the 
latter,  and  in  consequence  diminish  the  capacity  of  the 
principles  of  law  to  develop  with  the  necessity  for  their  appli- 
cation to  new  conditions,  was  lost  sight  of  by  many  profound 
jurists.  Prof.  Pomeroy,  however,  fully  realizing  this  possi- 
bility endeavored  to  meet  it  by  an  exposition  of  the  nature 
of  equitable  jurisprudence  which  should  set  forth  its  relation 
to  the  general  body  of  the  law,  and  indicate  the  true  operation 
of  the  Code  Procedure.  The  effect  of  his  work  can  best  be 
understood  by  those  familiar  with  the  results  of  the  reformed 
procedure,  for  it  is  not,  we  believe,  too  much  to  say  that  its 
success  has  depended  on  the  degree  to  which  the  courts  have, 
consciously  or  unconsciously,  followed  the  theory  of  this 
learned  author.  Even  in  England,  where  a  special  provision 
was  inserted  in  the  Supreme  Court  of  Judicature  Act  to  the 
effect  that,  "Generally,  in  all  matters  in  which  there  is  any 
conflict  or  variance  between  the  rules  of  equity  and  the  rules 
of  the  common  law  with  reference  to  the  same  matter,  the 
rules  of  equity  shall  prevail,"  the  tendency  which  Prof. 
Pomeroy  anticipated  has  appeared  in  some  of  the  later  cases. 
That  this  same  tendency  has  not  been  more  seriously  felt  in 
this  country,  in  those  jurisdictions  where  the  consolidation 
of  legal  and  equitable  actions  has  occurred,  is  due  in  large 
measure  to  this  treatise. 

In  our  judgment  it  is  accordingly  entitled  to  a  high  meed  of 
praise,  for  a  study  of  code  procedure  in  its  operation  through- 
out the  States,  under  the  varying  theory  of  its  scope  and 
purpose,  has  convinced  us  that  in  the  mode  of  operation 
advocated  and  explained  by  Prof.  Pomeroy  it  represents 
the  actual  and  natural  tendency  existing  at  the  present  day, 
and  is  in  reality,  despite  assertions  to  the  contrary,  the  scien- 
tific form  of  procedure. 

To  realize  this  form  of  precedure,  then,  and  at  the  same 
time  to  preserve  unimpaired  the  essential  principles  of  equity, 
and  to  see  that  they  are,  as  they  should  be,  controlling  in  the 
decision  of  controversies  is  the  goal  towards  which  the  author 
worked.  The  acceptance  which  has  been  accorded  his 
book  is  ample  proof  of  the  quality  of  that  work. 

It  need  hardly  be  said  that  these  volumes  have  almost 
equal  importance  in  States  which  have  not  adopted  the 
reformed  system  of  procedure,  for  Prof.  Pomeroy  desired  to 
give  such  an  exposition  of  equitable  principles  already  estab- 
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lished  as  to  prevent  their  weakening  or  submergence  whore* 
legal  and  equitable  actions  had  been  consolidated.  Ob- 
viously, therefore,  the  treatment  of  the  subject  is  adapted 
to  a  jurisdiction  in  which  equitable  principles  are  still  applied 
by  a  separate  tribunal  or  in  a  distinct  form. 

As  in  the  original  work,  the  very  valuable  introductory 
matter  is  followed  by  a  chapter  on  jurisdiction  including  a 
treatment  of  the  exclusive  jurisdiction,  the  concurrent  and 
the  auxiliary.  Then  follows  a  discussion  of  the  maxims  and 
general  principles  of  equity,  certain  of  its  distinctive  doc- 
trines, as,  €.  g.,  Penalties  and  Forfeitures,  Election,  Notice, 
Priorities,  Estoppel,  Ac.  Under  the  head  of  **  facts  and 
events  which  are  occasions  of  equitable  primary  or  remedial 
rights,"  the  important  topics  of  accident,  mistake  and  fraud 
are  considered,  the  last  being  divided  into  actual  and  con- 
structive fraud.  The  so-called  "Part  HI*'  includes  "Equi- 
table Estates,  Interests  and  Primary  Rights,"  and  hereunder 
Trusts  are  extensively  treated,  also  the  topics  of  Conversion, 
Mortgages,  Equitable  Liens  &c.  The  volumes  on  Remedies 
concern  themselves  with  the  well-known  forms  of  equitable 
redress.  We  have  spoken  thus  at  length  of  the  subdivisions 
of  the  other  part  of  the  work  only  to  indicate  the  general 
form  of  classification. 

In  a  work  of  the  comprehensive  character  of  this  treatise 
on  Equity  Jurisprudence,  and  particularly  in  view  of  the 
nature  of  its  subject  matter,  it-  is  to  be  expected  that  the 
author's  theories  of  the  basic  principles  underlying  certain 
branches  of  his  subject  should  not  meet  with  universal  ac- 
ceptance. No  doubt  there  are  instances  in  which  the  posi- 
tion taken  may  be  questioned,  as  has  been  done  for  example 
with  regard  to  the  explanation  of  the  equitable  lien  and  of 
the  jurisdiction  with  respect  to  multiplicity  of  suits,  which 
latter  topic  has  been  especially  expanded  in  this  new  volume. 
But  while  we  admit  the  weight  of  these  criticisms,  and  our- 
selves find  certain  points  of  disagreement  in  the  rationale 
of  some  few  topics,  yet  the  exposition  as  a  whole  must  be 
conceded  to  be  masterly.  Furthermore  the  unsatisfactory 
character  of  the  explanation  does  not  prevent  the  state- 
ment of  the  actual  results  of  the  decided  cases  from  being 
accurate. 

It  is  unnecessary  to  refer  to  the  excellence  of  style  which 
characterizes  the  work  of  the  elder  Pomeroy,  an  excellence  to 
which  his  accomplished  son  cannot  and  does  not  lay  claim, 
We  believe,  however,  that  for  convenience  sake  there  might 
well  have  been  a  general  revision  and  rewriting  of  the  notes, 
leaving  the  text  in  its  original  form  except  for  supplemental 
paragraphs  distinguished  as  such. 
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In  what  we  have  said  of  Prof.  Pomerpy's  professed  pur- 
pose, we  could  not  be  understood  as  implying  that  his  work 
is  written  with  any  bias  or  distortion  of  principles.  On  the 
other  hand,  the  treatment  is  clear,  cogent  and  correct,  de- 
pending on  its  own  lucidity  and  accuracy  to  preserve  the 
great  system  of  Equity  Jurisprudence  unimpaired  where  it 
comes  under  the  administration  of  the  same  judges  who 
apply  the  principles  of  the  common  law.  Whether  in  such 
a  jurisdiction  or  in  a  jurisdiction  still  preserving  the  ancient 
distinction,  it  can  well  lay  claim  to  being  in  its  field  easily  first. 

H .  W.  B. 


Due  Process  op  Law  Under  the  Federal  Constitution. 
By  Lucius  Polk  McGbhbb,  Professor  of  Law  in  the 
University  of  North  Carolina.  Northport,  Long  Island; 
Edward  Thompson  Co.    1906.    Pp.  x,  451. 

This  book  is  one  of  a  series  of  "  Studies  in  Constitutional 
Law"  limited  in  its  scope,  as  indicated  by  its  title,  to  a  con- 
sideration of  the  limitations  on  State  and  Federal  activity 
enforceable  under  the  "due  process  of  law'*  restrictions  of 
the  United  States  Constitution.  The  subject  has,  of  course, 
been  isolated  for  special  study  by  other  text  writers,  notably 
by  Mr.  Guthrie  in  his  book  on  the  Fourteenth  Amendment, 
but  it  is  a  branch  of  the  law  in  which  the  cases  constantly 
arising  are  increasing  so  rapidly  that  frequent  revision  of  the 
principles  applicable  is  necessary.  In  Mr.  McGehee's  book 
the  material  available,  so  far  as  contained  in  the  decisions  of 
the  United  States  Supreme  Court,  is  collected  with  thorough- 
ness. Decisions  from  the  State  courts  are  also  utilized  quite 
as  frequently,  we  believe,  as  their  importance  requires. 

In  the  division  of  the  subject  the  author  accepts  the  clas- 
sification which  for  some  time  now  has  seemed  in  fair  way 
to  meet  with  general  acceptance;  for  after  considering  the 
history  of  the  clause,  the  elements  of  due  process,  the  gen- 
eral principles  involved,  the  questions  of  jurisdiction,  and 
the  rights  and  persons  protected  by  the  limitation  on  gov- 
ernmental activity,  he  discusses  the  restriction  in  its  relation 
to  the  three  great  powers  of  Taxation,  Eminent  Domain 
,and  the  Police  Power.  Procedure,  which  has  not  infre- 
quently been  employed  as  a  sub-title  under  which  to  group 
various  decisions  is  classified  with  the  "  Rights"  protected  by 
due  process  and  treated  in  the  chapter  devoted  to  that  subject. 

The  style  is  commendable  for  its  clearness  and  excels  so 
much  in  this  particular,  that  the  book  is  easily  within  the 
appreciation  of  the  lay  reader,  and  could  no  doubt  be  used 
to  advantage  as  a  text  book  for  students  of  social  science. 
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At  the  same  time  the  treatment  is  =ct  elementary  in  char- 
acter, but  sufficiently  comprehensive  to  entitle  the  work  to 
an  acceptable  place  in  the  lawyers  Iiirary. 

The  author  defines  Due  Process  of  Law.  as  implying  the 
administration  of  established  rules,  bo*  violative  of  the 
fundamental  principles  of  private  right,  by  a  competent 
tribunal  having  jurisdiction  of  the  case  and  proceeding  upon 
notice  and  hearing.  The  most  casual  tbo-^ht  discloses  at 
once  that  though  some  degree  of  defniteness  is  to  be  found 
in  this  definition,  in  most  important  respects  it  is  general 
and  indefinite.  This  Mr.  M:<jtrhee  freely  admits,  pointing 
out  that  courts  have  wisely  refused  to  bind  themselves  to 
hard  and  fast  tests,  but  by  the  **  process  of  judicial  inclusion 
and  exclusion"  have  developed  some  certainty  in  important 
specific  instances  in  which  the  protection  of  the  due  process 
clause  has  been  invoked.  Obviously,  with  changing  condi- 
tions, new  considerations  for  the  application  or  non-applica- 
tion of  the  constitutional  limitations  will  arise,  and  there  is 
probably  no  other  clause  in  the  Federal  Constitution,  whose 
possible  operation  can  be  less  certainly  predicted.  It  is 
therefore  to  be  expected  that  the  rules  which  have  been 
established  shall  be  sufficiently  general  to  allow  the  courts 
to  decide  cases  of  novel  impression  unhampered  by  criteria 
ascertained  before  the  case  in  question  was  thought  of. 

With  this  underlying  theory  the  subject  is  then  discussed 
under  the  divisions  heretofore  indicated.  The  cases  are 
analyzed  and  classified  with  but  little  favorable  or  adverse 
comment  thereon,  though  occasionally  with  an  interesting 
prevision  as  to  their  possible  tendency.  To  Haddock  v.  Had- 
dock, however,  the  author  in  his  preface  gives  severe  criticism. 
But  this  case  has  been  subjected  to  so  much  comment  favor- 
able and  adverse  that  it  seems  unnecessary  to  refer  in  this 
review  more  at  length  to  the  criticism  accorded  it  in  this  book. 

Mr.  McGehee's  work  not  only  deserves  praise  for  itself, 
but  leads  us  to  look  with  interest  for  new  books  in  this  series. 

H.  W.  B. 


The  Law  Governing  Nuisances;  with  Particlular  Refer- 
ence to  its  Application  to  Modern  Conditions  and  cover- 
ing the  Entire  Law  Relating  to  Public  and  Private  Nuis- 
ances, Including  Statutory  and  Municipal  Powers  and 
Remedies,  Legal  and  Equitable.  By  Joseph  A.  Joyce 
and  Howard  C.  Joyce.  Albany;  Matthew  Bender  & 
Co.    1906.    Pp.  cvi.  866. 

In  view  of  the  increasing  complexity  of  modern  life,  the 
established  rules  of  law  are  constantly  finding  new  applica- 
tion, but  this  form  of  legal  development  is  much  more  dis- 
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tinctly  noticeable  in  some  than  in  other  divisions  of  the  law. 
It  finds  special  illustration  in  the  case  of  the  law  of  Nuis- 
ance, depending  as  this  law  largely  does  on  the  proper  under- 
standing and  application  of  the  maxim  sic  uiere  tuo  &c.  in 
solving  the  rights  of  individuals  as  members  of  an  organized 
community.  It  is  with  due  regard  to  this  important  fact 
that  this  book  has  been  written,  and  its  satisfactory  char- 
acter attests  the  care  and  accuracy  of  the  author's  work. 

The  book  is  distinctly  a  book  for  the  profession  rather  than 
for  the  law  student.  It  presents  in  orderly  fashion,  each 
chapter  complete  in  itself,  the  principles  of  law  falling  within 
the  subject  of  the  chapter,  fortified  by  numerous  authori- 
ties collected  in  the  footnotes.  The  effort  is  made  to  have 
the  priniciple  in  the  text  summarize  the  cases  cited  in  the 
notes,  so  that  in  relatively  few  instances  are  the  cases  ana- 
lyzed with  respect  to  the  facts  upon  which  the  decision  is 
rendered.  This  we  cannot  but  regard  as  detracting  from 
the  general  merit  of  the  work. 

After  introductory  chapters  in  which  Nuisances  are  de- 
fined and  classified,  and  the  fundamental  and  general  prin- 
ciples of  the  subject  analyzed,  there  follows  a  discussion  of 
prescriptive  right,  and  legalized  and  statutory  nuisances. 
Then  the  different  kinds  of  nuisance  are  considered  in  order 
e.  g.  the  various  forms  of  business  which  may  become  nuis- 
ances, smoke,  fumes,  gases,  smells,  noises,  jars,  vibrations, 
animals,  &c.  Particular  attention  is  given  to  nuisances 
affecting  highways  and  waters — and  wisely  so,  since  it  is 
here  that  there  is  more  distinctly  in  evidence  the  increasing 
number  of  decisions  applying  the  principles  of  the  law  of 
nuisance.  Following  these  topics  a  chapter  is  devoted  to 
municipal  powers  and  liabilities,  and  the  work  is  concluded 
by  a  study  of  the  remedies,  legal  and  equitable,  the  parties 
entitled,  defenses  and  damages.  To  these  last  matters  ample 
consideration  is  given,  and  excellent  judgment  has  been 
shown  in  the  adequacy  of  their  treatment. 

The  authors  have  recognized  the  increasing  part  that 
legislative  action  (State  and  municipal)  is  taking  in  respect 
to  this  part  of  the  law,  and  as  well  in  the  chapter  on  legal- 
ized nuisance  as  in  that  on  the  powers  and  liabilities  of  mu- 
nicipal corporations,  care  has  been  taken  to  work  out  fully 
the  most  modern  phases  of  the  application  of  the  principles 
of  legal  development  here  at  work.  In  the  latter  chapter, 
after  pointing  out  the  nature  of  municipal  authority  as  a 
form  of  state  activity  through  a  subordinate  agency  and  its 
consequent  limitiation  in  view  of  its  delegated  character, 
the  authors  consider  the  extent  of  the  power  over  nuisances 
when  delegated,  how  far  certain  forms  of  business  may  be 
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declared  nuisances,  how  far  they  may  be  regulated,  what 
action  may  be  taken  with  respect  to  structures  and  in  gen- 
eral under  what  circumstances  and  in  what  manner  nuisances 
when  found  to  be  such  may  be  dealt  with.  A  mere  refer- 
ence to  the  topics  considered  reveals  their  present-day  im- 
portance and  evidences  what  is  true  throughout  the  book, 
that  the  authors  have  realized  the  need  for  a  treatise  on  this 
subject  which  shall  be  written  with  full  appreciation  of 
existing  conditions.  This  need  they  have  met  in  this  book, 
which  is  certain  to  prove  of  practical  value  to  the  legal  pro- 
fession. 

H.  W.  B. 


The  Law  of  Homicide.  By  Francis  Wharton,  LL.  D. 
Third  Edition,  by  Prank  H.  Bowlby,  of  the  Publishers' 
Editorial  Staff.  Rochester,  N.  Y.;  The  Lawyers  Co- 
operative Publishing  Co.  1907.     Pp.  clvi.  11 20. 

The  different  editions  of  this  work  have  appeared  at  inter- 
vals of  such  length  as  to  require  in  each  instance  important 
modification  of  the  text  and  extensive  addition  thereto. 
Dr.  Wharton  first  published  the  book  in  1855,  an(^  not  until 
twenty  years  later  did  he  consent  to  bring  out  a  new  edi- 
tion, and  then  only,  apparently,  because  changes  and  de- 
velopments had  occurred  to  such  an  extent  that  dependence 
on  the  text  of  the  original  edition  would  have  resulted  in 
the  application  of  rules  no  longer  in  accord  with  the  more 
accurate  psychological  knowledge  and  humane  sentiment 
accepted  by  the  ablest  courts.  It  is  in  this  second  edition 
that  malice  and  intent  appear  to  have  become  inferences  of 
fact  rather  than  presumptions  of  law,  that  insanity  is  recog- 
nized as  a  condition  susceptible  of  infinite  gradations,  that 
to  sustain  an  averment  of  an  intent  to  kill  the  deceased, 
evidence  of  intent  to  kill  a  human  being  must  be  produced, 
and  so  on.  This  second  edition  was  written  along  lines  simi- 
lar to  the  first  edition,  and  the  subject  was  developed  in 
logical  and  philosophical  fashion.  The  eminence  of  Dr 
Wharton,  and  the  respect  commanded  by  his  productions 
are  everywhere  conceded. 

The  present  edition  differs  in  many  more  respects  from 
its  predecessors  than  new  editions  are  wont  to  do.  Certain 
portions  of  the  old  text  are  retained,  but  in  large  measure 
the  whole  subject  has  been  rewritten,  and  a  number  of  new 
chapters  have  been  added.  The  cases  are  exhaustively 
cited,  but  the  method  evidences  the  type  of  the  modern  law 
book  intended  for  use  by  the  profession,  approaching  as  it 
does  towards  the  digest  form  of  composition,  rather  than  the 
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philosophical  treatise  of  the  old-fashioned  school.  Doubt- 
less this  is  the  prevailing  tendency,  and  the  orderly  presenta- 
tion of  the  principles  of  concrete  cases  well  classified  is  more 
in  line  with  the  desires  of  the  practicing  attorney  than  a 
profound  rationale  of  the  underlying  principles.  But  we 
confess  to  a  feeling  that  the  extensive  changes  in  method  of 
treatment  are  such  as  make  it  doubtful  whether  this  volume 
can  fairly  be  regarded  a  new  edition  of  Dr.  Wharton's  work. 
Our  inclination  would  rather  be  to  consider  the  book  the 
work  of  Mr.  Bowlby  than  of  Dr.  Wharton,  while  necessarily 
Mr.  Bowlby  is  deeply  indebted  to  Dr.  Wharton,  as  he  would 
be  the  first  to  confess  himself. 

Naturally  in  a  book  devoted  to  a  single  topic  of  criminal 
law,  subjects  of  general  bearing  must  be  treated  in  limited 
manner  and  their  full  exposition  left  to  the  more  general 
work.  So  we  find  frequent  references  to  Wharton's  Criminal 
Law,  and  occasionally,  as  in  the  case  of  drunkenness  and 
insanity  to  Wharton  &  Stille's  Medical  Jurisprudence.  While 
this  is  true,  still,  the  book  can  well  lay  claim  to  being  a  com- 
plete treatise  on  its  subject  since  even  in  these  instances, 
the  rules  referred  to  are  considered  so  far  as  to  make  clear 
the  more  important  phases  of  their  operation  in  relation  to 
homicide. 

The  division  of  the  subject  matter  is  in  its  most  important 
part  not  novel,  but  several  topics  of  increasing  interest  are 
treated  in  separate  chapters.  After  an  introductory  study 
of  who  may  commit  homicide,  the  subject  of  the  crime,  the 
causal  connection  between  the  act  and  death,  the  participants 
in  the  crime,  and  the  difficult  subject  of  malice,  the  author, 
takes  up  murder  at  length  and  then  manslaughter.  The  law 
of  self-defense  follows,  and  after  intervening  chapters  of  less 
importance,  homicide  by  abortion  or  attempted  abortion  is 
treated,  and  also  homicide  of  officers  of  justice  or  in  resist- 
ing arrest,  or  in  carrying  out  conspiracy  to  do  an  unlawful 
act.  To  negligent  homicide,  homicide  by  officers  of  justice, 
and  homicide  to  prevent  criminal  or  unlawful  acts  separate 
chapters  are  devoted,  and  the  book  closes  with  chapters  on 
insanity  and  drunkenness,  pleading,  &c.  evidence,  verdict, 
judgment  and  execution. 

The  principles  are  clearly  stated,  and  the  examination  of 
the  authorities  is  apparently  thorough.  The  book  is  to  be 
commended  to  the  practicing  attorney  whose  labors  may 
require  him  to  consider  this  branch  of  the  law. 

H.  W.  B. 
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PRACTICAL  SUGGESTIONS  FOR  DRAWING 
WILLS.' 

Every  man  who  knows  how  to  write  thinks  he  knows 
how  to  write  a  will  and  long  may  this  happy  hallucination 
possess  the  minds  of  our  lay  brethren,  for  surely  St. 
Ives,  the  patron  Saint  of  lawyers,  extends  to  none  a 
heartier  welcome  in  the  life  beyond  than  to  the  Jolly 
Testator  who  makes  his  own  will." 

But  with  deference  to  the  amateur  lawyers,  it  is  by 
no  means  easy  to  draw  a  proper  will.  Lord  Coke  said, 
in  Butler  and  Baker's  case3,  a  case  argued  21  times,  he 

«  This  is  an  address  delivered  by  Mr.  Gest  to  the  students  of  the 
Law  Department  on  October  16th,  1907.  The  address  was  the  open- 
ing lecture  of  the  Auxiliary  course  in  the  Department  of  Law  for  the 
year  1907-08.  The  Auxiliary  course  is  designed  to  give  the  students 
of  the  department  on  opportunity  to  acquire  from  eminent  specialists 
information  on  many  important  subjects,  which  are  either  directly 
practical,  or  which  tend  to  broaden  their  legal  intellectual  horizon. 
The  lecture  of  Mr.  Gest  was  designed  for  those  members  of  the  school 
who  expect  to  practice  in  Pennsylvania,  but  the  editors  believe  that 
the  legal  reader,  in  whatever  jurisdiction  he  may  happen  to  be,  will 
find  profit  and  amusement  in  the  author's  treatment  01  the  subject. 

»  Sanctus  Yvo  erat  Brito, 

Advocatus  et  non  latro 

Resmiranda  populo. 
J3  Rep.  36  a. 

CoprTift*.  «W.  bjr  VwhrtnHy  of  Ttmmyhmml*. 

jo  «*S 
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being  of  counsel:  '•  I  find  great  doubts  and  controversies 
daily  arise  on  devises  made  by  last  wills  *  *  *  in 
respect  of  obscure  and  insensible  words  and  repugnant 
sentences,  the  will  being  made  in  haste,  and  some  pretend 
that  the  testator  in  respect  of  extreme  pain  was  not 
compos  mentis  and  divers  other  scruples  and  questions 
are  moved  upon  wills.  But  if  you  please  to  devise  your 
lands  by  will,  make  it  by  good  advice  in  your  perfect 
memory  and  inform  your  counsel  truly  of  the  estates 
and  tenures  of  your  land  and  by  God's  grace  the  resolu- 
tion of  the  Judges  in  this  case  will  be  a  good  direction 
to  learned  counsel  to  make  your  will  according  to  law 
and  thereby  prevent  questions  and  controversies." 

For  some  three  centuries  this  sound  advice  has  been 
open  to  him  who  will  read  it  and  yet  testators  have  such 
a  reluctance  to  pay  a  fee  to  a  lawyer,  that  they  will  draw 
{heir  wills  themselves,  sometimes  with  the  assistance  of 
Dunlap,  or  have  them,  as  Lord  Coke  says  in  the  preface 
to  the  second  volume  of  his  Reports,  "intricately,  ab- 
surdly and  repugnant  set  down  by  parsons,  scriveners 
and  such  other  imperites." 

" Pew  men, "  says  Lord  Coke,  again,  "pinched  with  the 
messengers  of  death  have  a  disposing  memory. "  "Such 
a  will,"  he  adds,  "is  sometimes  in  haste  and  commonly  by 
slender  advice  and  is  subject  to  so  many  questions  in 
this  eagle-eyed  world.  And  it  is  some  blemish  or  touch 
to  a  man  well  esteemed  for  his  wisdom  and  discretion 
all  his  life,  to  leave  a  troubled  estate  behind  him,  amongst 
his  wife,  children  or  kindred,  after  his  death.  "4 

Sir  Charles  Butt  of  the  Probate  and  Divorce  Division, 
is  quoted  by  G.  W.  E.  Russell  in  his  amusing  book, 
Seeing  and  Hearing,  as  saying  that  though  the  aspect 
of  human  nature  which  is  exhibited  in  Divorce,  is  not 
ideally  beautiful,  it  is  far  less  repulsive  than  that  which 
is  disclosed  by  Probate.  Others  more  familiar  with  the 
Divorce  Court  will  be  able  to  judge  of  the  correctness 
of  the  comparison,  but  it  is  certainly  true  that  the  settle- 
ment of  estates  affords  an  opportunity  for  the  display 

4  Preface  to  10  Rep. 
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of  all  the  mean,  ignoble  and  hateful  traits  of  human 
nature.  This  is  sometimes  unavoidable,  but  is  frequently 
called  forth  by  a  foolish  or  badly  drawn  will.    Says  Byron : 

"The  lawyer  and  the  critic  but  behold 

The  baser  sides  of  literature  and  life 
And  nought  remains  unseen,  but  much  untold 

By  those  who  scour  those  double  vales  of  strife. " 

A  will  should,  therefore,  be  made  deliberately  with 
sufficient  time  for  consultation  and  revision.  Pew  tes- 
tators know  their  own  mind,  and  a  death  bed  will  is  as 
sorry  a  substitute  for  a  carefully  prepared  instrument 
as  a  death  bed  repentance  is  for  a  well-ordered  life. 
Yet  it  is  astounding  how  frequently  from  indolence, 
procrastination  or  superstition,  men  will  postpone  this 
needful  act  until  the  last.  Some,  like  old  Euclio  in  Pope, 
with  the  ruling  passion  strong  in  death,  cannot  endure 
the  thought  of  parting  with  their  possessions  even  post 
mortem,  and  die  intestate. 

I  have  drawn  a  will  in  a  hospital,  while  the  surgeons 
were  making  ready  in  the  next  room  to  operate  upon 
the  testatrix,  and  found  the  situation  did  not  tend  to 
clarify  the  mind  of  client  or  counsel. 

Nor  is  it  always  easy  for  a  lawyer  to  draw  a  will.  To 
do  it  aright,  the  draughtsman  should  know  all  the  law 
on  the  subject,  but  he  cannot  carry  Jarman,  Theobald 
and  Williams  in  his  head,  and,  moreover,  practical 
experience  suggests  a  great  many  things  which  are  not 
contained  in  the  books.  It  may,  therefore,  be  an  assist- 
ance to  some  to  give  a  few  general  hints  upon  the  subject 
of  some  of  the  essentials  which  should  be  observed,  and 
some  of  the  more  frequent  errors  which  should  be  avoided ; 
and  even  if  you  already  know  these  suggestions,  remem- 
ber that  M  Tis  the  taught  already  who  profit  by  teaching." 

The  uninstructed  and  inexperienced  think  it  a  very 
easy  matter  to  set  down  their  wishes  in  plain  language, 
but  the  difficulty  is  double.  First,  there  is  the  imperfect 
nature  of  the  human  mind.  The  layman  or  careless 
lawyer  writes  only  from  a  particular  standpoint,  and 
considering  only  the  probable  or  natural  contingencies, 
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fails  to  provide  for  others.  He  assumes,  for  example, 
that  his  wife  and  children  will  survive  him  and  die  in 
order  of  seniority,  the  children  leaving  issue,  whereas 
he  should  consider  the  effect  of  death,  infancy  or  mar- 
riage of  the  beneficiaries  under  all  possible  combinations. 

To  cite  a  recent  example.  In  Carter's  Estate*,  the 
testator  after  a  residuary  trust  for  children  for  life, 
bequeathed  the  principal  "to  any  widow,  husband  or 
children  surviving  any  such  child,  in  such  proportions 
as  are  provided  by  the  intestate  law,  and  in  default  of 
such  widow,  husband  or  children,  then  to  the  brothers 
and  sisters  of  such  deceased  child. "  A  son  died  leaving 
a  widow  but  no  children,  a  contingency  not  expressly 
provided  for,  but  which  might  have  been  foreseen. 

Second:  There  is  the  imperfection  of  language  itself 
to  be  considered.  Words,  the  only  method  of  expressing 
thought,  may  be  ambiguous  or  uncertain  in  their  meaning. 
To  use  them  properly  requires  education  and  experience, 
and  when  technical  terms  are  employed,  as  they  must 
frequently  be,  an  adequate  knowledge  of  the  art  to  which 
they  belong,  is  necessary.  If  every  testator  had  a  clear 
idea  of  what  he  wanted  to  say  and  knew  the  precise 
meaning  of  the  words  which  would  convey  that  idea  and 
no  other,  there  would  be  no  necessity  for  construction 
or  interpretation,  the  object  of  which  is  to  supply  the 
deficiency  of  the  written  expression.  But  so  often  the 
ordinary  meaning  of  the  words  leads  to  a  result  so  foolish 
or  unjust  as  to  ground  an  inference  that  the  real  meaning 
of  the  testator  has  not  been  understood,  that  although 
the  correct  meaning  of  his  words  is  clear  enough,  the 
meaning  in  which  the  testator  used  them  is  something 
different. 

But  the  difficulty  is  to  establish  a  rule  of  interpreta- 
tion which  shall  be  neither  too  rigid  nor  too  flexible. 
To  say  that  the  intention  of  the  testator  is  the  pole  star 
of  construction,  is  merely  to  formulate  the  trouble  with- 
out giving  a  remedy  for  it.  The  intention  is  to  be  sought 
primarily  in  the  words,  as  the  pole  star  in  the  sky,  but 

s  J17  Pa.  549. 
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sometimes  the  pole  star  is  so  obscured  in  the  clouds  of 
words  that  it  takes  a  skillful  astronomer  to  see  it. 

Lord  Eldon  in  construing  a  will  as  to  which  he  said  he 
had  doubted  for  twenty  years,  said  that  in  trying  the 
meaning  of  phrases  in  the  will,  you  may  look  at  all  the 
circumstances  in  which  the  Court  might  have  been  called 
upon  to  determine  the  meaning  of  the  same  phrases, 
applied  to  a  different  state  of  circumstances.6 

Whether  or  not  this  be  a  correct  method  for  the  con- 
struction of  wills,  after  they  have  gone  into  effect,  it  is 
very  likely  to  be  employed  and  it  is,  therefore,  advisable 
for  counsel  to  test  his  work  by  this  canon. 

Do  not  risk  a  catastrophe  by  running  too  near  the  edge, 
lest  you  may,  unfortunately,  pass  it.  "A  surplus  of 
caution  does  no  harm,  a  want  of  it  may  spoil  all. "  Fol- 
low, therefore,  the  approved  forms  and  precedents,  and 
do  not  try  experiments  at  your  client's  risk.  Eventus 
varios  res  nova  semper  habet,  said  Lord  Coke.*  "A 
novelty  invariably  produces  variable  results" — and  again 
he  said,  "  It  is  safe  for  the  Client  and  for  the  Counsellor 
also  (if  he  respect  his  conscience)  to  follow  Presidents 
formerly  approved  and  allowed,  and  not  to  trust  any 
new  frame  carved  out  of  his  own  invention.  "§ 

As  a  will  is  the  formal  expression  of  the  client's  in- 
tention respecting  his  entire  estate,  the  draughtsman 
should  as  a  rule,  be  well  informed  as  to  all  the  conditions 
which  surround  his  client.  He  should  put  himself  in 
his  client's  place  or,  to  use  an  expression  of  Lord  Justice 
James,  in  Boyes  v.  Cook*  place  himself  in  his  client's 
arm  chair.  He  should,  moreover,  consider  the  con- 
templated will  from  the  standpoint  of  the  testator's 
family.  How  far  counsel  should  endeavor  to  prevent 
the  testator  committing  by  his  will  any  injustice,  real 
or  even  apparent,  towards  his  wife  or  children  or  others 
for  whom  he  might,  naturally,  be  expected  to  provide. 


*  Earl  of  Radnor  v.  Shafto,  11  Ves.  457. 
?  Co.  Utt.  379  a — 

•  Co.  Entries  Prefac*. 
1 14  Ch.  D,  56. 
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is  a  question  which  cannot  be  readily  answered,  and  the 
answer  will  often  depend  upon  the  closeness  of  the  pro- 
fessional relation  and  the  extent  to  which  the  client 
desires  to  be  advised.  But  counsel  should  at  least  point 
out  the  probable  effect  of  the  will  so  that  the  testator 
may  have  full  opportunity  of  considering  his  act. 

Be  careful,  however,  in  advising,  not  to  incur  the  risk 
of  being  accused  of  having  made  the  will  yourself  like 
Dr.  Johnson's  friend  Chambers,  who  drew  a  will  for  one 
of  their  common  acquaintances.  Said  Johnson,  "He 
believes  he  has  made  this  will,  but  he  did  not  make  it; 
you,  Chambers,  made  it  for  him.  I  trust  you  had  more 
conscience  than  to  make  him  say,  *  being  of  sound  under- 
standing!9 ha,  ha,  ha!"  The  idea  amused  Johnson  so 
that,  according  to  Boswell,  he  went  into  a  convulsion 
of  laughter,  "  and  sent  forth  peals  so  loud  that  in  the 
silence  of  the  night  his  voice  seemed  to  resound  from 
Temple  Bar  to  Fleet  ditch. " 

Sometimes  a  testator  to  prevent  litigation,  will  direct 
that  any  dispute  as  to  the  construction  of  the  legal 
meaning  of  the  Will  shall  be  referred  to  his  executor  or 
other  person  named.  This  is  an  old  practice  and  instances 
may  be  found  in  the  wills  printed  in  the  Paston  letters. 
Our  Orphans'  Court  approved  it  in  Phillips*  Estate,** 
but  in  view  of  other  cases,"  the  question  cannot  be  said 
to  be  clear,  and  it  is  much  better  to  have  all  legal  ques- 
tions settled  by  the  constituted  authorities,  who  have 
no  connection  with  the  will  or  the  family  of  the  decedent 
and  can  act  impartially. 

Some  counsel  advise  where  an  estate  is  left  for  the 
benefit  of  widow  and  children,  that  the  widow  shall 
be  given  a  power  of  appointment  among  the  children, 
as  in  this  way  her  influence  over  them  is  preserved  and 
she  is  enabled  to  make  the  final  disposition  of  the  estate 
suitable  to  their  various  needs  at  the  time  of  her  death. 
As  Jarman  points  out,  this  has  also  the  effect  of  prevent- 
ing the  children  from  disposing  of  their  remainder  in- 
to 28  W.  N.  C.  23Q. 

•  1  Drennan's  Estate  33  Pitts.  L.  J.  338;  Rcitt?s  Estate,  aoo  P*.  t88. 
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terests.  The  advisability  of  the  plan  depends  so  much 
upon  the  conditions  of  each  case,  the  ages  and  characters 
of  the  parties,  the  size  of  the  estate  and  the  needs  of  the 
children,  that  no  general  rule  can  be  laid  down  But  if 
such  a  power  is  given,  it  is  well  to  draw  the  power  so  that 
its  exclusive  nature  shall  be  clear,  that  is,  give  the  donee 
the  unmistakable  power  to  select  certain  from  the  class 
to  the  exclusion  of  the  others.  This  will  avoid  such 
questions  as  were  raised  in  Neil  sons  Estate,*9  and  Van 
SyckeVs  Estate.1*  Remember  also  that  a  power  to  appoint 
among  children,  cannot  be  executed  in  favor  of  grand- 
children, "  and  if  the  donee  is  intended  to  have  the  power 
to  establish  a  trust,  it  is  prudent  to  state  it  in  terms,  bear- 
ing in  mind  the  rule  against  perpetuities. 

In  talcing  instructions  for  the  will,  it  is  a  good  plan 
to  have  the  client  write  a  preliminary  draft  himself,  as 
a  basis  to  work  on.  This  is  a  great  assistance  to  counsel 
and  if  the  will  should  be  contested,  the  holographic 
memorandum  will  often  prove  valuable  as  evidence. 
This  memorandum  may,  if  not  too  faulty,  be  signed  as 
a  temporary  will,  to  the  relief  of  the  client's  mind,  for 
even  if  a  man  postpone  making  his  will  for  ten  years, 
he  generally,  when  he  consults  counsel,  wants  it  written 
over  night. 

If  the  testator  is  in  active  business,  it  is  frequently 
necessary  to  direct  how  it  shall  be  wound  up  or  continued, 
and  the  executors  should  have  power  given  to  them 
corresponding  with  their  duties  and  responsibilities. 
Perhaps  the  will  should  direct  the  incorporation  of  the 
business,  on  which  point,  consult  the  Act  of  April  2a, 
1889,  §  1,  P.  L.  42.  If  the  testator  has  partner?,  his 
partnership  articles  should  be  examined,  as  they  may 
contain  important  provisions. 

The  mental  condition  of  the  testator,  himself,  should 
be  carefully  considered.  Testamentary  capacity  is  not 
always  a  simple  matter  to  determine,  but  counsel  should 
be  satisfied  with  respect  to  it,  aside  from  the  natural 

17  W.  N.  C.  326. 


■a  17   W.  N.  C.  3  JO. 

if  9  D.  R.  367. 

14  HorwHt  v:  X orris,  49  Pa.  913. 
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presumption  in  favor  of  the  testator's  sanity  arising 
from  his  judicious  selection  of  counsel,  for  if  the  will  is 
afterwards  contested  on  the  ground  of  incapacity,  the 
draughtman  will  be  called  as  a  witness,  and  runs  the  risk 
of  stultifying  himself  if  the  testator's  lack  of  capacity 
appears.  If  the  testator  is  ill.  and  under  the  care  of  a 
physician,  it  is  sometimes  advisable  to  consult  with  him 
and  with  the  nurse  in  attendance  and  have  doctor  and 
nurse  act  as  witnesses;  remembering,  however,  that 
their  non-professional  opinions  as  to  testamentary  ca- 
pacity are  by  no  means  final  and  should  be  received 
with  caution. 

One  form  of  testamentary  incapacity  is  especially  note- 
worthy because  its  existence  is  sometimes  hard  to  detect, 
namely  a  morbid  delusion  as  to  the  character  or  conduct 
of  wife  or  child  or  heir-at-law.  Thus,  in  the  leading  case 
of  Dew  v.  Clarke,1*  the  testator,  a  man  of  intelligence 
and  education,  thought  his  daughter  was  a  child  of  the 
devil,  and  the  special  property  of  Satan,  and  treated 
her  with  great  barbarity.  From  the  evidence,  it  seemed 
quite  clear  that  Satan  was  not  an  active  factor  in  the 
problem,  and  the  will  which  made  an  inadequate  pro- 
vision for  a  dutiful  daughter,  was  set  aside. 

With  this  decision  may  be  compared  the  case  of 
Thomas  v.  Carter*  which  resembles  it  in  several  particu- 
lars. It  must  not  be  forgotten  that  under  our  law,  a  tes- 
tator has  and  ought  to  have  the  right  to  prefer  one  child 
to  another,  and  he  may  omit  to  provide  altogether  for 
his  family,  except  so  far  as  the  law  protects  widow  and 
after  born  children.  He  may  if  he  chooses  omit  the 
traditional  bequest  of  a  shilling.17  It  may  sometimes  be 
difficult  to  ascertain  the  testator's  motives  or  how  far 
he  has  been  influenced  by  erroneous  belief.  "There  is 
no  possibility  of  mistaking  midnight  for  noon,  but  at 
what  precise  moment  twilight  becomes  darkness  is  hard 
to  determine. ,,M 

»s  3  Addams  Ecc.  79. 

>*  170  Pa.  97a. 

«»  Ememccker's  Estate  a  18  Pa.  369. 

"  Lord  Cran worth  in  Boyse  v.  Rossborougk,  6  H.  L.  C.  45- 
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Fortunately  for  the  majority  of  testators,  no  great 
degree  of  education  or  intellect  is  necessary,  nor  need 
they  be  in  possession  of  all  their  senses.  The  law  has 
been  summed  in  these  words: 

'•  A  person  of  sound  and  disposing  mind  and  memory  is  one  who  has 
a  full  and  intelligent  knowledge  of  the  act  he  is  engaged  in,  a  full 
knowledge  of  the  property  he  possesses,  and  an  intelligent  perception 
and  understanding  of  the  disposition  he  desires  to  make  of  it,  and  of 
the  persons  and  objects  he  desires  shall  be  the  objects  of  his  bounty. 
It  is  not  necessary  that  he  should  collect  all  these  in  one  review. 
If  he  understands  in  detail  all  that  he  is  about,  and  chooses  with  under- 
standing  and  reason,  between  one  disposition  and  another,  it  is  suffi- 
cient. The  question  for  determination  is,  were  his  mind  and  memory 
sufficiently  sound  to  know  and  understand  the  business  in  which  lie 
was  engaged  at  the  time  when  he  executed  the  will.'? 

Those  who  have  read  the  Count  of  Monte  Christo, 
will  remember  how  old  Noirtier  made  his  will.  He  could 
neither  speak  nor  handle  a  pen,  but  could  see  and  hear, 
and  was  accustomed  to  shut  his  eyes  when  he  meant 
Yes,  to  wink  when  he  meant,  No.  With  the  assistance 
of  a  dictionary,  and  their  native  intelligence,  the  notaries 
ascertained  his  wishes,  wrote  his  will,  read  it  in  the 
presence  of  witnesses,  and  sealed  it  in  accordance  with 
the  French  law,  which  very  conveniently,  did  not  require 
the  testator's  signature. 

Before  the  will  is  drafted,  instruct  your  client  carefully 
as  to  the  intestate  law,  which  will  govern  the  disposition 
of  his  estate,  in  case  no  will  were  made,  and  ascertain 
to  what  extent  his  wishes  are  different,  and  do  not  foil 
to  refresh  your  memory  as  to  the  intestate  law  in  unusual 
cases  of  collateral  kinship,  for,  as  Lord  Coke  says,  "No 
man  can  carry  the  words  of  a  positive  law  by  parliament 
in  his  head/9 

Under  the  intestate  law  in  Pennsylvania,  a  wife,  if 
there  be  issue,  is  entitled  to  one-third  of  the  real  estate 
for  life  and  one-third  of  the  personalty  absolutely,  and 
one-half  in  the  same  way  if  there  be  no  children  or  issue; 
and  the  wife  may  take  against  the  will  the  same 
part  that  she  would  be  entitled  to  take,  under  the  intes- 
tate law,  if  there  be  no  will.  A  husband,  on  the  other 
hand,  takes  under  the  intestate  law,  the  real  estate,  as 
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tenant  by  the  curtesy  and  a  child's  share  only,  of  the 
wife's  personalty;  and  if  there  be  no  children  or  issue, 
the  whole  of  the  personalty;  but  may  take  against  the 
will,  not  what  he  would  have  taken  under  the  intestate 
law,  but  cither  the  part  or  share  that  his  wife  could  take 
against  his  will,  or  his  life  estate  in  the  realty  as  tenant 
by  the  curtesy. 

Remember,  also,  that  the  entire  scheme  of  the  will 
may  be  dislocated  by  such  election  and,  therefore,  after 
the  will  is  drawn,  but  before  it  is  executed,  consider  the 
effect  of  the  election  upon  each  provision  of  the  will 
under  the  different  possible  contingencies. 

Sometimes  it  is  desired  to  provide  for  the  case  of  the 
remarriage  of  husband  and  wife,  which  has  been  known 
to  happen,  and  in  this  case,  it  is  well  to  guard  against 
the  event  by  clauses  of  limitation  rather  than  condi- 
tion. 

Always  inform  a  testator  that  his  subsequent  marriage 
will  give  his  wife  her  legal  rights  in  his  estate,  and  a 
testatrix,  that  her  marriage  will  revoke  her  will  alto- 
gether, and  that  in  either  case,  the  subsequent  birth  of 
issue  unprovided  for  in  the  will,  will  work  a  revocation 
pro  tanto.,f 

Circumstances  may  arise  where  it  may  be  permissible 
to  prepare  a  will  without  having  a  personal  interview 
with  the  testator,  but  this  should  rarely  happen,  espec- 
ially as  the  go-between  is  very  likely  interested  in  the 
will.  The  conduct  of  a  solicitor  in  such  a  case  was  sev- 
erely criticized  in  Rogers  v.  Pittis,**  and  it  hardly  needs 
argument  to  show  that  for  very  many  reasons  a  lawyer 
should  be  extremely  careful  when  asked  to  draw  such  a 
will. 

Another  word  of  caution  may  not  be  out  of  place. 
Do  not  write  a  will  for  a  stranger.  Counsel  should  be 
thoroughly  satisfied  of  the  identity  of  the  person  whose 

■t  Owens  v.  Haines,  199  Pa.  137.  As  to  what  constitutes  a  sufficient 
provision,  X culms  Estate,  209  Pa.  456,  and /fandatt  v.  Dutdap  918 
Pa.  210  may  be  profitably  consulted. 

»©  1  Addams  Ecc.  47. 
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will  be  assumes  to  draw,  ami  should  require  an  intro- 
duction or  identification. 

A  will  should  properly  begin  with  the  name  and  domi- 
cile of  the  testator.  This  is  a  very  advisable  precaution 
in  the  cases  of  those  persons  who,  while  regarding  a 
certain  city  as  their  home,  it  may  be  because  of  their 
birth  or  former  residence,  or  because  of  the  location  of 
their  property,  nevertheless  may  not  have  lived  there  for 
years.  These  citizens  of  the  world  spend  their  time  in 
travelling  abroad  for  the  sake  of  health,  recreation, 
business,  the  education  of  children  ftc,  and  like  birds 
of  passage,  these  social  vagrants  have  no  real  home. 
It  is,  therefore,  well  to  begin  with  a  clause  expressly 
stating  that  the  testator  has  not  abandoned  his  domkil 
and  intends  his  will  to  be  proved  and  his  estate  adminis- 
tered in  a  particular  city. 

Should  the  testator  be  actually  domiciled  in  another 
state,  where  his  will  should  be  proved  and  estate  ad* 
ministered,  it  is  safer,  unless  the  will  is  of  the  very  simplest 
character,  to  submit  the  draft  to  local  counsel  for  an 
opinion. 

It  was  in  olden  times  customary  to  begin  a  will  with 
the  words:  In  the  name  of  God,  Amen!  and  other  pious 
phrases,  relics  of  the  period  when  it  was  a  sin  to  die  intes- 
tate, and  a  will  was  a  religious  duty,  especially  that 
part  of  it  which  bequeathed  a  goodly  share  of  the  estate 
to  religious  or  charitable  uses.  Even  at  the  present 
time,  we  occasionally  meet  with  such  a  preliminary 
invocation,  which  generally  means  that  the  testator  has 
copied  the  will  from  a  form  book,  as  did  David  Kelley 
of  Wolf  Creek,  the  hero  of  Kelley  v.  Kelley  ,"  whose  will 
ran  thus: 

"In  the  name  of  God,  I  David  Kelley,  considering  the  uncertainty 
of  this  mortal  life  and  Being  of  sound  mind  and  memory  blessed  be 
almighty  God  for  the  same  do  make  and  publish  this  my  last  will 
and  testament  in  manner  and  form  following  that  is  to  say  first  I  give 
and  bequeath  unto  my)  all  my  just  debts  and  demands  aft  my  funeral 
and  burying  cost  first  Balance  to  Samuel  Kelly  Brother  my  Mother 
and  John  Montgomery  to  have  their  maintainance  and  burying 
charges  out  of  it." 

••  9$  P**  460. 
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The  will  can  hardly  be  said  to  be  without  form,  but 
the  Supreme  Court  of  Pennsylvania  said  it  was  void. 

Next  in  order  would  formerly  come  a  bequest  of  the 
testator's  soul  to  God  and  of  his  body  to  the  ground, 
often  to  be  buried  in  a  certain  church. 

There  seems  to  have  been  a  widespread  primitive 
belief  that  the  spirit  of  the  departed  could  not  rest  in 
peace  unless  the  obsequies  were  duly  performed.  Thus 
the  ghost  of  Patroclus  appeared  to  Achilles  to  request 
that  his  body  might  be  buried  in  order  that  he  might 
pass  the  gates  of  Hades.  This  belief  was  apparently 
fostered  by  the  doctrine  of  the  resurrection  of  the  body 
and  many  of  the  medieval  saints  appeared  at  consider- 
able personal  or  rather  spiritual  inconvenience  after 
death,  to  give  directions  about  the  burial  of  their  dead 
bodies.  Piers  Plowman  in  the  14th  century,  thus  made 
his   will: 

"And  I  wish  ere  I  wend,  now  to  write  out  my  wOL 
In  God's  name,  amen!  to!  I  make  it  myself. 
May  God  have  my  soul  who  hath  saved  and  deserved  it. 
Let  the  kirk  have  my  carrion  and  keep  well  my  bones.*9 

Lord  Bacon  in  1625,  bequeathed  both  soul  and  body 
to  God,  while  his  name  and  memory  he  left  to  men's 
charitable  speeches  and  to  foreign  nations  and  the  next 
ages.  Dr.  Johnson's  will  in  1784,  made  a  like  disposition 
of  his  soul,  but  now-a-days  people  do  not  seem  to  care 
about  their  souls  or  their  reputation,  and,  indeed,  the 
practice  is  not  to  be  encouraged.  There  is  always  some 
danger  that  the  bequest  may  not  be  accepted  and  besides 
the  State  might  endeavor  to  collect  the  collateral  in- 
heritance tax  although  it  would  be  so  difficult  to  ap- 
praise the  value  in  many  cases  that  the  maxim  de  minimis 
would  apply.  Yet  it  is  not  improper,  as  the  executor 
is  charged  with  the  duty  of  interment,  for  the  testator 
to  give  directions  for  his  funeral  in  his  will. 

The  numerous  wills  contained  in  the  Paston  Letters, 
contain  frequent  and  minute  directions,  for  the  inter- 
ment of  the  testators*  bodies.  Shakespeare  refers  to 
this  practice  in  King  Richard  II,  Act  III,  Sc.  2t  where 
Richard  says: 
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"Let's  choose  executors,  and  talk  of  wills : 
And  yet  not  so, — for  what  can  we  bequeath. 
Save  our  deposed  bodies  to  the  ground?" 

And  again  in  Lucrece  Shakespeare  says 

"This  brief  abridgment  of  my  will  I  make. 
My  soul  and  body  to  the  skies  and  ground. " 

And  again  in  King  John  Act  IV  Sc.  3 

Arthur.— "O  me!  my  uncle's  spirit  is  in  these  stones. 
Heaven  take  my  soul  and  England  keep  my  bones. " 

The  Roman  law  permitted  a  testator  to  give  directions 
concerning  the  interment  of  his  body,  and  this  seems 
reasonable,  but  the  English  Court  of  Chancery"  held 
that  a  testator  could  not  require  his  body  to  be  cremated, 
on  the  ground  that  there  being  no  right  of  property  in 
a  dead  body,  it  could  not  be  disposed  of  by  will.  The 
Supreme  Court  of  Pennsylvania,  however,  in  an  able 
opinion  by  the  present  Chief  Justice,  which  indeed  might 
be  considered  as  a  sort  of  Pretorian  Edict  upon  the 
subject,  goes  far  to  establish  as  the  rule  in  Pennsylvania 
that  the  wishes  of  the  decedent,  should  be  observed, 
except  perhaps  as  against  the  wishes  of  a  surviving  hus- 
band or  wife.  ** 

Even  if  the  testator  does  not  give  any  particular 
directions  for  his  burial,  it  is  well  to  remind  him  that 
he  should  provide  a  lot  in  some  cemetery.  It  is  the  duty 
of  an  executor  to  bury  the  testator's  body  and  the  matter 
does  not  permit  much  delay.  Very  frequently  a  bequest 
is  made  for  the  perpetual  care  of  the  lot,  which  under 
the  Act  of  March  5,  1903,  P.  L.  i2,°4  is  free  of  collateral 
inheritance  tax,  but  counsel  should  ascertain  before  the 
execution  of  the  will,  if  possible,  whether  the  amount 
provided  is  sufficient  or,  if  unusual  conditions  are  im- 
posed, whether  they  will  be  accepted  by  the  cemetery 

»  Williams  v.  Williams.  L.  R.  so  Ch.  Div.  659. 
»i  PcUigrew  v.  Pettigrew,  907  Pa.  313,  Cf.  Scoff  v.  Riley,  16  Phila. 
106,  Fax  v.  Gordon,  16  Phila.  185. 
m  MiddUton's  EstaU,  13  D.  R.  Su. 
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company  or  other  trustee.  In  Pennsylvania  such  a 
bequest  is  saved  from  the  operation  of  the  rule  against 
perpetuities  by  the  Act  of  May  26,  1891,  P.  L.  119,  but 
as  this  constitutes  the  bequest  a  charitable  use.  the  Act 
of  April  26,  1855,  P.  L.  328,  probably  applies,  so  that 
the  will  must  be  executed  within  a  calendar  month  of 
the  testator's  death,  and  attested  by  two  witnesses.** 
That  the  Pennsylvania  legislature  should  consider  the 
maintenance  of  a  man's  tombstone  to  be  a  charity  is 
rather  amusing.  It  would  have  been  quite  sufficient  to 
say  that  the  rule  against  perpetuities  should  not  apply. 
Perhaps,  however,  the  legislature  had  in  mind  the  apos- 
tolic dictum  that  charity  shall  cover  the  multitude  of 
sins,  and  thought  that  the  turf  and  the  tomb  are  also 
a  charity  which  cover  the  multitude  of  sinners. 

The  desire  of  the  testator  for  postmortem  honors,  is 
sometimes  amusingly  illustrated.  I  copy  from  an  actual 
will  these  instructions:  "I  desire  to  be  buried  beneath 
the  shadow  of  an  obelisk,  the  style  of  which  has  been 
taken  from  ancient  Egyptian  civilization.  I  saw  these 
wonderful  monolith  obelisks  in  Egypt,  sat  in  their  shade 
&  sighed  to  have  one  for  my  monument  in  my  far  off 
home  in  the  New  World. "  On  this  obelisk  the  following 
inscription  was  directed  to  be  placed: 

"  Young  man !   Stop  &  Think! 

See  what  has  been  the  reward  for  Honesty 

Industry  &  Economy.     In  1 840  I  worked  on 

Robert  Martin's  Farm  near  Jersey  Shore  for 

35  cts.  per  day.     No  fortune  left  to  me. 

Lived  and  Died  in  the  Faith  of  the  Immutable 

And  unchangeable  Laws  of  Nature  and  Nature's 

God.     Believed  in  the  Gospel  of  Peace,  Right 

and  Justice. 

Travelled  60000  miles  in  America,  Europe, 

Asia  and  Africa. " 

The  frequent  direction  to  the  executor  to  pay  the>just 
debts  of  the  testator,  is  an  interesting  archaism,  having 
its  origin  in  the  time  when  executors  could  not  be  sued 
upon  the  simple  contract  debts  of  the  testator,  though 
they  were  liable  upon  his  bonds  and  obligations  of  a 

»s  Brabson's  Estate,  16  D.  R.  670.     Church  v  Gilford  5  C.  C.  9s. 
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higher  nature.  It  thus  became  customary  to  provide 
for  the  payment  of  such  debts  and  in  fact  it  was  regarded 
as  a  moral,  if  not  a  religious  duty.  Thus,  in  "Doctor 
and  Student,*'  published  in  1518.  the  student  remarks 
in  Chapter  XI  of  Dialogue  2 — *  It  is  better  for  the  testator 
that  his  debts  be  paid  wherefor  his  soul  shall  suffer  pain, 
than  that  his  legacies  Toe  performed  wherefor  he  shall 
suffer  no  pain  for  the  performing  of  them.  *  So  the  form 
books  early  adopted  such  a  provision,  for  example* 
West's  Symboleography,  Part  1. 1  645,  gives  this  example: 
*  I  will  that  all  such  debts  and  duties  as  I  owe  of  right  or 
of  conscience,  to  any  person  or  persons  be  wen  and  truly 
contented  and  payed  by  mine  executors.  *  In  Pinckon's 
Case*  which  held  that  executors  could  be  sued  upon  a 
simple  contract  of  the  testator,  it  was  said  that  the  law 
intends  that  every  man  win  in  discharge  of  his  conscience 
leave  assets  to  pay  aD  the  debts  which  he  ought  to  pay. 

But  no  man  in  this  20th  century  need  worry  about 
the  payment  of  his  debts.  The  Orphans*  Court  wfll 
take  very  good  care  of  that,  provided  he  leaves  a  suffi- 
cient estate;  and  the  direction  to  pay  debts  is  super- 
fluous and  may  well  be  omitted.  Indeed  it  sometimes 
has  produced  serious  and  unexpected  results  where  the 
testator  is  donee  of  a  power. 

Thus  in  Pennsylvania  the  mere  exercise  of  a  general 
power  of  appointment  does  not,  as  in  England,  make 
the  estate  passing  under  the  power,  assets  ipso  facto 
for  the  payment  of  debts.*7  But  if  the  donee  expresses 
the  pious  wish  that  his  debts  be  paid  and  blends  the  trust 
estate  with  his  own/8  the  debts  of  the  donee  will  be 
thrown  upon  the  trust  estate,  much  to  the  disgust  of 
the  persons  intended  to  be  benefitted.  The  testator  will 
be  deemed  to  mean  what  he  said  when  with  an  absolute 
power  to  do  what  he  pleases,  he  directs  that  his  debts 
be  first  paid.  If,  however,  the  donee,**  though  indicating 
his  wish  that  debts  be  paid,  provides  no  fund  from  which 

»*  o  Rep.  90  b. 

»t  Swaby's  Appeal,  14  W.  N.  C.  551;  Dunglison's  Estate,  aoi  Pa,  59a. 

»*  Stokes's  Estate,  10  W.  N.  C.  48. 

»t  FeWs  Estate,  14  D.  R.  316. 
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to  pay  them,  and  separately  disposes  of  the  trust  estate, 
the  creditors  must  take  the  will  for  the  deed.*0 

In  many  cases  the  testator  desires  to  bequeath  articles 
of  clothing,  jewelry  and  particularly  household  furniture, 
and  it  greatly  facilitates  the  labors  of  the  executor  that 
such  things  should  be  specifically  disposed  of. 

Dean  Swift's  will  was  unusually  minute.  Rich  in 
beaver  hats,  he  bequeathed  the  best  to  one*  friend,  the 
second  best  to  another,  and  the  third  best  to  still  another, 
while  he  left  to  the  Rev.  John  Grattan  a  silver  box 
44  in  which  I  desire  the  said  John  to  keep  the  tobacco  he 
usually  cheweth  called  pigtail." 

It  is  often  difficult  to  determine  what  is  the  legal 
signification  of  words  which  are  commonly  used  very 
loosely.  "  Furniture, "  for  example,  comprises  in  general 
whatever  contributes  to  the  convenience  of  the  house- 
holder or  ornament  of  the  house ;  but  in  H 00 pes'  Appeal*1 
it  was  argued,  though  unsuccessfully,  that  where  the 
testatrix  kept  a  boarding  school,  the  furniture  used  by 
the  scholars  was  not  fairly  included,  being  rather  articles 
of  trade.  According  to  the  Roman  law,  the  correspond- 
ing word,  supellex,  gave  rise  to  similar  disputes.  But, 
in  fact,  all  words  must  be  construed  with  respect  to  the 
particular  circumstances  of  the  case.  It  might  be  sup- 
posed that  where  a  man  speaks  in  his  will  of  any  earthly 
property  which  he  might  own,  he  might  be  understood 
to  include  land,  certainly  of  an  earthly  character.  But 
the  Pennsylvania  Supreme  Court  in  Brown  v.  Dysinger*9 
decided  that  he  did  not.  On  the  other  hand,  the  same 
court  held,  in  order  to  prevent  an  intestacy,  that  land 
passed  by  a  bequest  of  "the  remainder  and  residue  of 
my  money,"  Jacobs9  Estate.**  "Goods"  is  a  compre- 
hensive word.  It  may  be  useful  to  remember  that  ac- 
cording to  the  alphabetical  list  compiled  by  the  learned 
Swinburne,  Saffron  Ships  and  Spaniels  are  all  included 
within  this  elastic  term. 

jo  With  these  cases  may  be  compared  Fisher's  Estate  16  D.  R.  151, 
which  seems  to  form  a  class  by  itself, 
st  60  Pa.  2 to. 
j»  1  RawU  408. 
%%  140  Pa.  974- 
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Now  nothing  in  the  settlement  of  estates  is  more  likely 
to  give  occasion  to  family  disputes  than  misunderstand- 
ings about  such  things.  The  'goods*  of  the  decedent 
indeed  are  often,  instead  of  'bona,*  rather  'mala'  of 
discord.  Therefore,  it  behooves  all  making  their  wills, 
to  provide  carefully  for  "the  merchandise  of  gold  and 
silver  and  precious  stones  and  of  pearls  and  fine  linen 
and  purple  and  silk  and  scarlet  and  all  sweet  wood,  and 
all  manner  vessels  of  ivory  and  all  manner  vessels  of 
most  precious  wood  and  of  brass  and  iron  and  marble. " 
Even  the  Seer  of  Patmos  has  not  made  the  catalogue 
exhaustive. 

Such  family  disputes  are  indecent.  Counsel  should 
endeavor  to  calm  them,  and  what  is  still  better,  to 
prevent  their  occurrence  by  a  properly  drawn  will,  for 
as  Coke  loves  to  observe, — Praestat  cautela  quam  medela — 
Care  is  better  than  cure.  So  much  depends  upon  the 
nature  and  number  of  these  articles,  the  family  conditions 
which  surround  the  testator,  &c.  that  it  is  impossible  to 
be  specific.  Some  testators,  especially  testatrices,  like 
to  leave  what  they  call  memoranda — which  after  their 
death  are  found  to  be  loose,  bungling  scrawls,  either  so 
incoherent  as  to  be  useless,  or  else  virtually  codicils 
which  have  to  be  admitted  to  probate.  The  writing  of 
such  memoranda  should  be  discouraged,  except  under 
advice  of  counsel.  But  I  will  dive  no  deeper  into  this 
point,  as  Coke  says,  but  leave  it  to  the  further  consider- 
ation of  the  learned  reader. 

Be  sure  that  the  subject  of  a  specific  bequest  is  accu- 
rately described  and  take  to  heart  the  lesson  taught  by 
the  leading  case  of  Stradling  v.  Stiles,  in  Scriblerus* 
Reports.  This  amusing  travesty  of  the  Elizabethan 
reporters,  written  in  the  degenerate  Law  French  of  the 
period,  is  included  in  the  collected  editions  of  both  Pope 
and  Swift,  though  written  by  neither.  Its  author  was 
William  Fortescue,  a  friend  of  both,  sometime  Master 
of  the  Rolls,  to  whom  Bowles,  the  editor  of  Pope,  paid 
the  generous  compliment  that  "he  \vas>  though  a  lawyer, 
a  man  of  great  humour,  talents  and  integrity. "   In  this 
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celebrated  case  the  testator  bequeathed  to  the  plaintiff 
"all  my  black  and  white  horses."  Now  the  testator 
had  six  black  horses,  six  white  horses  and  six  pyed  horses, 
and  the  question  was  whether  the  pyed  horses  passed 
under  the  terms  of  the  bequest.  After  elaborate  argu- 
ment, judgment  was  given  for  the  plaintiff  and  then  it 
was  moved  in  arrest  of  judgment  that  the  pyed  horses 
were  marcs.  Thereupon  curia  advtsari  vult,  and  I  believe 
no  final  decision  has  ever  been  reported. 

Frequently  it  is  well  to  dispose  of  specific  articles  by 
a  codicil  which  can  be  changed  from  time  to  time.  In 
former  times  a  codicil  was  said  to  be  labelled  or  attached 
to  a  will,  and  Shakespeare  seems  to  mean  something 
like  this  in  Twelfth  Night,  Act  I,  Sc.  5: 

Viola.         Lady  you  are  the  crudest  she  alive. 

If  you  will  lead  these  graces  to  the  grave, 
And  leave  the  world  no  copy. 

Olivia.  O,  Sir,  I  will  not  be  so  hard  hearted;  I  will  rive 
out  divers  schedules  of  my  beauty;  It  shall  be 
inventoried,  and  every  particle  and  untensil  la* 
belled  to  my  will;  as,  item,  two  lips  indifferent 
red:  item,  two  gray  eyes  with  lids  to  them:  item, 
one  neck,  one  chin,  and  so  forth. 

A  specific  legacy  is  said  to  be  adeemed  when  the  thing 
bequeathed  is  given,  sold,  lost,  destroyed,  consumed,trans- 
formed  or  otherwise  disposed  of  during  the  testator's 
lifetime,  so  that  at  his  death  it  no  longer  exists.  The 
legatee  in  such  a  case  loses  the  legacy,  which  is  especially 
disappointing  as  a  specific  legacy  ranks  as  assets  for 
the  payment  of  debts  above  the  mere  bequest  of  a  sum 
of  money.  It  is  well  to  point  out  this  danger  to  the 
testator,  and  suggest  a  provision  that  if  the  thing  given 
is  so  adeemed,  or  if  in  the  case  of  bonds  or  mortgages 
&c,  they  be  paid  off  during  the  testator's  lifetime,  or  if 
a  redeemable  ground  rent  be  extinguished,  the  value  or 
proceeds  shall  be  given  to  the  legatee  in  lieu  thereof, 
either  as  a  general  or  preferred  pecuniary  legacy. 

One  word  more  about  specific  bequests  of  chattels. 
Avoid  as  far  as  possible  life  estates,  for  such  articles  are 
so  subject  to  loss,  deterioration,  theft,  or  destruction  by 


FOR  DRAWING   WILLS.  483 

even  ordinary  use,  that  the  claims  of  the  remainder 
men  arc  often  difficult  of  adjustment. 

The  bequests  which  generally  come  next  are  pecuniary 
legacies  of  money.  Here  the  testator  should  be  advised 
to  consider  their  sum  as  compared  with  his  entire  estate. 
Some  men,  especially  those  whose  property  is  invested 
in  active  business,  have  an  exaggerated  estimate  of  their 
wealth;  others  have  vague  ideas  on  the  subject,  and 
there  is  always  danger  of  loss  or  depreciation  of  securities. 
Cases  are  not  unknown  where  a  testator  of  slender  means 
has  bequeathed  in  large  legacies,  an  amount  far  greater 
than  his  estate, — perhaps  by  way  of  a  practical  joke,  as 
the  temporary  joy  of  the  legatees  on  hearing  the  terms 
of  the  will  is  inevitably  followed  by  a  powerful  revulsion 
of  feeling.  Another  danger  should  be  considered.  In 
old  times  a  testator  would  very  often  bequeath  in  pecuni- 
ary legacies  the  bulk  of  his  estate,  intending  to  leave 
little  for  the  residuary  legatee,  but  now  the  residuary 
legatee  is  generally  the  chief  object  of  the  testator's 
bounty,  so  that  any  miscalculation  of  the  amount  of  the 
estate,  and  all  expenses,  losses  and  depreciation  fall 
upon  the  residuary  estate.  It  is,  therefore,  well  in  many 
cases  to  give  the  favored  legatee  a  pecuniary  legacy, 
perhaps  a  preferred  legacy,  and  then  after  the  other 
pecuniary  bequests,  to  leave  him  the  residue. 

Observe,  also,  in  case  of  a  pecuniary  bequest  in  trust, 
that  the  trustee,  unless  authorized  by  the  will,  or  given 
a  sufficient  power  of  investment,  can  only  take  cash  and 
cannot  accept  securities  unless  they  are  legal  invest- 
ments  such  as  he  would  be  authorized  by  law  to  make. 

If  legacies  of  personal  effects  or  small  amounts  of  money, 
are  given  to  minors,  it  is  sometimes  well  to  provide  that 
the  executor  may  deliver  or  pay  them  to  the  minors9 
parents  for  their  use.  This  saves  the  necessity  for  the 
appointment  of  a  guardian,  and  generally  is  satisfactory 
to  the  testator. 

Where  the  estate  is  large,  so  that  there  is  no  danger 
from  creditors  and  the  payment  of  legacies  may  con- 
veniently be  made  before  the  expiration  of  the  year 
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allowed  by  law,  it  is  well  to  authorize  or  to  direct  that 
the  executors  make  prompt  or  even  immediate  payment, 
or  to  direct  that  interest  shall  be  paid  from  the  date  of 
death,  a  provision  which  generally  operates  as  a  stimulus 
to  the  residuary  legatee,  and  makes  him  see  the  hardship 
resulting  to  the  pecuniar}'  legatee  in  deferring  payment. 
It  is  especially  proper  in  many  cases  to  provide  for  im- 
mediate payment  in  favor  of  widow  and  children,  for 
their  support  pending  the  administration. 

If  any  of  the  legatees  have  received  money  or  other 
assets  from  the  testator,  he  may  wish  to  charge  them 
therewith.  Explain  the  difference  between  advance- 
ments, gifts  and  loans  or  debts,  remember  that  advance- 
ments have  strictly  reference  only  to  cases  of  intestacy : 
and  do  not  overlook  the  question  of  interest. 

Some  testators  like  to  provide  annuities,  often  of  small 
sums,  paid  monthly  or  even  weekly.  The  practice  is 
not  to  be  recommended  as  such  annuities  must  be  capital- 
ized according  to  the  present  practice,  upon  a  low  basis, 
generally  3%,  for  the  executor  or  trustee  must  be  pro- 
tected, so  that  there  is  a  risk  on  the  other  hand  of  an 
accumulation  of  income.  While  this  exception  to 
the  statute  against  accumulations  is  permitted,  the 
accumulation  may  sometimes  constitute  a  source  of 
embarrassment.  It  is  therefore  better  to  set  aside  a 
certain  principal  sum  in  trust  for  the  beneficiary  for  life 
with  remainder  over.  The  calculation  of  the  collateral 
inheritance  tax  on  annuities  is  an  additional  compli- 
cation to  be  avoided  if  possible. 

The  State  imposes  a  collateral  inheritance  tax  of  5% 
upon  legacies  or  devises  given  absolutely  to  or  in  trust 
for  all  persons  except  father,  mother,  husband,  wife, 
children  or  issue,  and,  as  a  graceful  compliment  to  the 
ladies,  son's  wife  or  widow.  The  Act  of  April  22,  1905, 
P.  L.  258,  further  excepts  stepchildren.  Why  a  son-in- 
law  should  not  be  favored  as  well  as  a  daughter-in-law, 
and  step  parents  as  well  as  step  children  are  questions 
which  only  the  legislative  mind  can  answer,  and  perhaps 
as  a  matter  of  public  policy,  legacies  for  charitable  uses 
might  also  be  exempted. 


The  testator  should  al*a\  »  I^t  *     *«^    #  ^#-  *  -    *••: 
ril be  payable  by  the  oXU'jitJL  *-%..-.*  s    •     a*-    »%->- 
^  will  directs  its  jxiymt-rr.  '-.♦AC  /  :.#•  — -*•  •:*—•   •-*:;- 
t-  r^  cases  oat  of  ter.   -ii*  v*j?.»:..«r  t::  -;:  .     ;^*     u*- 


y^*^  "lis-     i-rxi^.T     „•**—:. 


-*  ^r 


-—set  •s^—    *n^   ^sr" 


T    3J:    ^3*111     ^*     *        ~-i-  — '-      1i**~* 


at-ai 


K 


IC2.  js-.   - 


486  PRACTICAL   SUGGESTIONS 

If  the  testator  desire  to  provide  that  a  legatee  who 
contests  the  will  shall  forfeit  his  legacy,  be  careful  to 
insert  a  gift  over,  as  otherwise  the  provision  will  be  con- 
sidered merely  as  in  terrorem,  having  in  mind  that  even 
then  the  forfeiture  will  not  be  operative  if  there  should 
be  held  to  be  probable  cause  for  the  litigation.  »• 

One  class  of  legacies  deserves  particular  mention,  those 
to  charitable  or  religious  uses.  It  is  far  better  for  people 
to  give  during  their  life  time,  when  they  can  see  and  over- 
see, than  to  make  posthumous  benefactions.  There  was 
written,  we  are  told,  on  a  wall  in  St.  Edmunds  Church 
in  Lombard  Street,  this  inscription: — 

Jftaa,  tftr  brbotptb  oft  to  bate  tbi*  ta  auat, 
flftat  tboio  irtrtft  loptb  tftia  ftoat,  tftat  Mil  tftoti  fpU, 
/or  tritoior*  br  slof  al,  an)  cbpltrea  betft  aatpat, 
Cjremtori  betb  cobrto*  ant  try  al  Hat  tfrtp  fpat, 
Jf  rapbotp  rob  toftere  tbe  teWp*  footp*  becaat 

Cbrp  aaotocr  * 

fto  <0ot  air  brlp  ant  f)alrtaw  be  tie*  a  poor  aunu 
KM 
ta  tbi*. 

Testators  in  making  charitable  bequests  frequently 
commit  great  injustice  or  folly.  Of  course  a  man  has 
the  legal  right  to  pass  over  his  children  or  near  relatives 
in  favor  of  charity  and  religion,  but  in  many  cases  he 
violates  a  moral  duty  in  doing  so.  With  this  perhaps  it 
may  be  said  counsel  has  nothing  to  do,  especially  if 
his  advice  be  not  requested;  but  it  often  happens  that 
from  motives  of  vanity  or  perhaps  sheer  ignorance,  a 
bequest  is  left,  say  for  a  charity  which  is  totally  inade- 
quate either  for  its  proper  foundation  or  its  subsequent 
support.  It  is  in  such  a  case  at  least  proper  to  point  out 
to  the  testator  the  inadvisability  of  the  plan.  Again  the 
testator  frequently  imposes  minute  and  particular  direct- 
ions or  conditions  which  subsequent  events  show  to  be 
foolish  or  impossible.  As  Jeremy  Taylor  well  says,  we 
cannot  discern  what  comes  hereafter  unless  we  had  a 


j*  Friend's  Estate,  209  Pa.  44J. 
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light  from  heaven  brighter  than  the  vision  of  an  angel. 
NTo  one  ever  drafted  a  plan  for  the  administration  of  a 
charity,  with  greater  care  and  exactness,  than  did  Stephen 
Girard  but  his  directions  for  the  building  of  his  college 
were  promptly  disregarded  by  the  City,  his  trustee.  It 
is  often  best  to  give  what  you  give,  outright  and  let  the 
managers  of  the  charity  use  it  according  to  their  best 
judgment,  perhaps  providing  that  the  bequest  shall  be 
added  to  the  invested  funds  of  the  institution;  or,  if 
trustees  are  necessary,  let  them  be  selected  carefully  and 
give  them  a  free  hand  in  administering  their  trust.  The 
Act  of  June  25,  1885,  P.  L.  177,  specially  regulates  the 
incorporation  of  certain  charitable  institutions  under  the 
provisions  of  wills,  and  a  testator  may  if  he  chose  give 
his  executors  wide  discretionary  powers  in  the  selection 
of  his  beneficiaries  ." 

Legacies  and  devises  (and  deeds  and  gifts  as  well) 
for  charitable  and  religious  purposes,  are  subject  in 
Pennsylvania,  to  the  Act  of  April  26,  1855,  P.  L.K  328 
§  xi,  and  are  invalid  unless  the  will,  attested  by  two 
credible  witnesses,  be  made  at  least  one  calendar  month 
before  the  decease  of  the  testator.  Observe  the  words 
at  least  one  calendar  month,  for  if  the  will  is  made  say 
at  3  P.  M.,  October  8th,  and  the  testator  dies  on  the 
following  November  8,  at  7  P.  M.,  the  charitable  legacies 
are  void.3*  February,  you  will  observe,  is  the  best  month 
in  the  year  for  charitable  testators  to  make  their  wills 
because  it  is  the  shortest,  which  seems  rather  absurd 
as  the  rule  ought  to  be  the  same  at  all  times  of  the  year. 
If  a  legatee  agrees  with  the  testator,  to  pay  the  legacy 
to  a  charity,  the  act  applies. Jf  But  the  testator  may 
make  the  bequest  absolute  in  form  and  casually  express 
the  hope  that  the  legatee  will  give  it  to  the  charity,  or 
he  may  leave  it  absolutely  to  one  who  without  making 
any  agreement  or  undertaking  any  trust,  would,  know- 

»i  Dulles'  Estate  218  Pa.  162. 

jt  Gregg's  Estate,  213  Pa.  a6o.    Compare  Witt  ma  mi's  Estate,  9  D.  R. 
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ing  the  testator's  desire,  carry  it  out.40  A  method  some- 
times adopted  is  to  leave  a  legacy  to  charity  with  a  codi- 
cil providing  that  in  case  of  the  testator's  death  within 
a  calendar  month,  the  legacy  shall  be  paid  to  a  certain 
person.  If  the  testator  survives  for  the  month,  the 
codicil  may  be  destroyed  and  even  if  it  should  not  be 
destroyed,  it  would  by  its  own  terms,  be  void.  If  the 
testator  dies  within  the  month,  his  only  reliance  would 
be  upon  the  honor  of  the  legatee. 

The  other  important  requirement  of  the  Act  of  1855, 
is  that  a  will  containing  legacies  or  devises  for  religious 
or  charitable  uses,  must  be  "attested  by  two  credible, 
and  at  the  time,  disinterested  witnesses/*  Whether  at- 
tested means  subscribed  or  not,41  the  only  safe  way  is  to 
have  the  witnesses  sign  their  names  in  the  presence  of 
the  testator  and  at  his  request.  Who  are  disinterested 
witnesses  is  hard  to  say,  but  prudence  dictates  that  no 
person  should  act  who  has  anything  at  all  to  do  with 
the  charitable  or  religious  legatee.  The  statute  is  a  wise 
precaution  against  the  exercise  of  undue  influence  while 
the  testator  nears  his  end,  though  in  olden  times  the 
danger  was  more  acute  doubtless  than  now.  It  was 
then  the  duty  apparently  of  the  clergy  to  obtain  a  gener- 
ous bequest.  If  you  will  borrow  an  Episcopal  Prayer 
Book  and  turn  to  the  Order  for  the  Visitation  of  the  Sick, 
you  will  see  that  it  is  made  the  duty  of  the  ghostly  visitor 
to  admonish  the  sick  person  to  make  his  will,  and  to 
declare  his  debts,  what  he  oweth  and  what  is  owing  to 
him,  for  the  better  discharging  of  his  conscience  and  the 
quietness  of  his  Executors,  and  it  is  added,  the  Minister 
shall  not  omit  earnestly  to  move  such  sick  persons  as 
are  of  ability  to  be  liberal  to  the  poor. 

Sometimes  the  value  of  disinterested  witnesses  has 
appealed  to  the  ecclesiastical  as  well  as  the  civil  authori- 
ties. Thus  Archbishop  Ecgbert  of  York,  in  the  eighth 
century,  advises  that  the  priest  provide  one  or  two  wit- 
nesses besides  himself,  to  the  last  words  of  the  dying, 

40  Schultss  Appeal,  80  Pa.  St.  396. 

4i  Irvine's  Appeal,  206  Pa.  1 ;  Paxson  s  Estate,  16  D.  R.  369. 
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lest  the  relatives  of  the  dccea&nl.  by  reasons  of  avarice, 
deny  the  unsupported  testimony  of  the  clergy. 

Finally,  with  regard  to  charitable  legacies,  devises  or 
trusts,  remember  that  if  they  arc  to  take  effect  in  foreign 
states  or  countries,  or  be  administered  by  foreign  trustees, 
the  laws  of  those  states  should  be  consulted. 

It  is  important,  in  cases  of  legacies  to  corporations, 
that  the  correct  corporate  title  should  be  ascertained 
and  inserted  in  the  bequest,  to  avoid  all  uncertainty  as 
to  the  testator's  meaning.  The  books  swarm  with  cases 
illustrating  the  value  of  this  caution.  A  recent  example 
is  Von  Phut's  Estate**  where  a  legacy  was  bequeathed 
to  "The  Northern  Home  for  Friendless  Children  Forty 
first  Street."  There  was  a  "Western  Home  for  Poor 
Children"  on  41st  Street,  while  the  "Northern  Home 
for  Friendless  Children"  was  located  on  another  street. 
If  the  legacy  is  given  to  an  unincorporated  society,  de- 
scribe it  carefully  and  direct  that  payment  should  be 
made  to  its  treasurer.  And  in  general  see  that  the  lega- 
tees are  properly  named  and  if  nick  names  are  used, 
mention  also  the  correct  name  of  the  legatee  with  some 
words  of  designation. 

There  has  been  so  much  litigation  upon  the  subject 
of  vested  and  contingent  legacies,  that  it  is  hard  to  give 
suggestions  other  than  the  most  obvious,  if  not  trivial, 
on  the  subject,  without  going  into  details  that  belong 
to  a  formal  treatise  on  wills.  The  general  criterion  is 
whether  the  contingency  is  annexed  to  the  gift  itself  or 
merely  to  its  payment.  A  bequest  to  A  at  21,  and  a 
•bequest  to  A,  payable  at  21,  do  not  differ  greatly  in 
expression,  but  the  first  is  probably  contingent  and  the 
second  is  vested.  It  is  always  easy  to  ascertain  the 
testator's  definite  meaning,  and  it  can  then  be  stated 
explicitly  that  the  legacy  is  intended  to  be  contingent 
until  the  happening  of  a  certain  event,  and  not  to  vest 
before  it  happens.  The  law  leans  in  favor  of  vested 
legacies,  but  testators  often  like  to  make  them  contin- 
gent.   One  great  advantage  is  that  it  gives  the  legatee 

4»  14  D.  R.  977. 
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something  to  live  for,  and  to  those  entitled  in  case  of  his 
death,  something  pleasant  to  think  about.  It  is  import- 
ant to  observe  what  disposition  is  made  of  the  income, 
what  the  object  of  the  testator  is  in  postponing  pay- 
ment, whether  there  is  a  gift  over  in  the  event  of  death 
before  payment,  and  what  is  the  relation  between  the 
testator  and  the  beneficiary. 

It  is  in  like  manner  difficult  to  give  in  a  few  words  any 
really  helpful  suggestions  as  to  Class  legacies.  The 
essential  characteristics  of  the  Class  idea  seem  to  be: 

i.  Equality.    Class  members  share  alike. 

2.  Unity.  The  whole  gift  takes  effect  or  fails  alto- 
gether, and  all  the  class  members  are  ascertained  at  one 
time. 

3.  Uncertainty.  The  ultimate  number  of  the  class  is 
uncertain  when  the  gift  is  made. 

Words  of  survivorship  are  frequently  used  and  generally 
in  an  ambiguous  way,  for  to  survive  may  mean  to  sur- 
vive the  testator,  or  to  survive  one  or  more  of  the  class ; 
or,  in  some  cases,  some  other  event.  It  is  a  general 
rule  of  construction  that  words  of  survivorship  in  be- 
quests of  personalty  as  well  as  devises  of  realty,  in  Penn- 
sylvania, prima  facie,  refer  to  the  death  of  the  testator 
and  not,  according  to  the  English  decisions,  to  the  death 
of  a  tenant  for  life.43  It  is,  therefore,  important  to 
state  clearly  when  the  class  is  to  be  determined  and  if 
words  of  survivorship  are  used,  to  what  date  they  refer 
and  in  necessary  cases,  what  disposition  is  to  be  made 
of  income  that  accrues  when  the  class  is  not  in  being. 

In  devising  real  estate,  the  property  should  be  described 
with  sufficient  accuracy  to  prevent  error  or  confusion. 
The  testator  should  always  be  asked  if  he  owns  real 
estate  in  other  states  or  foreign  countries,  and  the  will 
should  be  executed  in  accordance  with  the  foreign  law. 
Some  states  require  a  publication  of  the  will;  some,  as 
Georgia,  Maine  and  Connecticut,  following  the  old 
English  statute,  require  three  witnesses ;  some  pro- 
vide for  an   express   rogatio   testium.     In   devising  a 


4i  Sterling's  Estate,  94  W.  N.  C.  495- 
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fee,  words  of  inheritance  are  generally  inserted  although 
unnecessary  under  the  Act  of  April  8,  1833,  Section  8, 
P.  L.  249.  This  is  a  wise  conservatism;  it  is  easy  to 
insert  them  and  the  testator's  intent  more  clearly  ap- 
pears. 

A  devise  of  real  estate  does  not  include  an  insurance 
policy  which,  of  course,  is  personal  estate.  The  testator 
will  very  often  wish  to  give  the  policy  to  the  devisee,  if 
his  attention  is  called  to  the  matter.  In  case  of  the  devise 
of  real  estate  which  is  subject  to  a  mortgage  made  by  a 
prior  owner,  the  devisee  takes  the  property  subject  to 
the  incumbrance,44  but  if  the  testator  himself  made  the 
mortgage  to  secure  his  own  bond,  the  devisee  is  entitled 
to  have  the  mortgage  paid  by  the  general  estate.4* 

It  is  sometimes  well  to  make  a  specific  disposition  of 
a  cemetery  lot,  which  is  a  peculiar  kind  of  prop- 
erty. 

In  Holbrookes  Estate*  the  widow  elected  to  take 
against  the  will  and  of  course  was  entitled,  there  being 
no  children,  to  one-half  of  the  real  estate  for  life.  In- 
cluded in  the  estate  were  some  cemetery  lots,  and  the 
question  was,  what  interest  did  the  widow  take  in  them. 
If  they  were  real  estate,  she  had  but  a  life  estate  in  a 
thing  for  which  apparently  she  had  no  pressing  need, 
as  she  would  have  to  die  in  order  to  enjoy  it,  and  at  that 
moment  her  interest  would  cease.  The  lots  were  sold 
by  the  executor,  and  the  Court  held  that  they  were  real 
estate,  so  that  the  widow  had  a  life  estate  in  one-half 
of  the  fund. 

The  residuary  clause  of  the  will  carries  with  it  every- 
thing that  is  not  previously  devised  and  bequeathed. 
Generally  it  blends  real  and  personal  estate  together 
and  this  may  have  an  effect  not  contemplated.  Thus, 
legacies  are  charged  thereby  on  the  land,  even  if  the 
testator  left  sufficient  personalty  to  pay  them,  or  if  the 
residuary  gift  to  charity  is  void,  under  the  act  of  1855. 

44  Hirst's  Appeal,  9*  Pa.  49«. 

a$  Stuart's  Estate,  17  Phila.  498;  Burton's  Estate,  3  D.  R.  73$. 

4*  1  D.  R.  969. 
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So  too  the  blending  of  real  and  personal  estate  sometimes 
is  held  to  imply  an  equitable  conversion  of  the  real  estate. 

Do  not  allow  a  testator  to  confuse  his  will  by  making 
his  residuary  clause  include  another  residuary  clause, 
leaving,  in  other  words,  a  residue  of  a  residue.  A  little 
attention  to  his  real  intention  will  obviate  any  seeming 
necessity,  and  avoid  much  confusion. 

A  lapse  in  the  residuary  clause  does  not,  generally 
speaking,  enure  to  the  other  residuary  legatees.  There 
is  an  intestacy  and  the  heirs  and  next  of  kin  are  entitled. 
The  effect  of  the  death  of  a  residuary  legatee  should, 
therefore,  be  considered  and  provided  for. 

It  is  often  well  and  generally  very  well,  to  give  special 
powers  to  executors  and  trustees,  beyond  those  conferred 
by  the  general  law.  Executors  should  be  given  an  ex- 
press power  to  sell  the  personal  estate  at  private  sale. 
As  a  practical  matter,  executors  generally  assume  that 
they  have  this  right,  but  it  is  not  safe  to  sell  the  assets 
of  the  decedent  except  at  public  sale,  at  least  the  burden 
of  proof  would  be  on  the  executor  to  show  the  bona  fides 
and  the  wisdom  of  his  course. 

It  is  customary  to  give  the  executor  power  to  sell 
real  estate.  Great  care  should  be  taken  in  drawing  these 
powers,  to  avoid  a  conversion  unless  a  conversion  is 
really  intended,47  and  counsel  should  bear  in  mind  the 
consequences  of  a  conversion  into  personal  estate  with 
respect  to  the  devolution  of  the  estate,  especially  as  the 
conversion  will  date,  as  a  rule,  from  the  decease  of  the 
testator,48  instead  of  the  date  of  the  sale  as  in  case  of  a 
discretionary  power.4* 

If  the  testator  owns  real  estate  in  other  states,  the 
effect  of  an  equitable  conversion  may  be  to  subject  it 
to  Collateral  Inheritance  tax  in  this  State  and  as  the 
conversion  may  not  only  be  caused  by  an  explicit  direction 
to  sell,  but  also  by  a  blending  of  realty  and  personalty 

47  See  remarks  of  Justice  Mitchell  in  Yerkes  v.    Yerkes,  200  P*. 
419. 

48  Doflcin's  Estate,  16  D.  R.  173. 

49  Holm's,  Estate,  15  D.  R.  774- 
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in  the  will  or  by  the  necessity  of  a  sale  in  order  to  cany 
out  the  provisions  of  the  will,  as  e.  g.,  to  pay  legacies, 
great  care  should  be  exercised.  *° 

In  drawing  a  power  of  sale  to  be  exercised  by  execu- 
tors, care  should  be  taken  to  indicate  the  purpose  for 
which  and  the  time  within  which  it  should  be  executed. 
A  power  without  limit  is  bad  under  the  rule  against 
perpetuities  and  it  will,  therefore,  be  presumed  to  be 
limited  to  the  purposes  of  the  will  which,  of  course,  is 
a  question  of  the  testator's  intention.  It  is,  therefore, 
well  in  the  frequent  case  of  a  life  estate  in  the  realty, 
with  a  power  of  sale  in  the  executor,  to  let  it  clearly 
appear  whether  the  power  is  intended  to  last  only  during 
the  life  estate  or  continue  thereafter  for  purposes  of 
division. 5I 

Unless  special  powers  of  investment  are  given  to  a 
trustee,  he  is  restricted  to  mortgages,  public  loans,  ground 
rents  &c,  under  the  Acts  of  Assembly.  It  is  customary 
to  enlarge  the  powers  of  a  trustee,  and  the  client  should 
be  consulted  carefully  as  to  their  extent.  If  he  has  vague 
ideas  on  the  subject,  the  responsibility  will  be  thrown  on 
counsel,  who  is  supposed  to  be  familiar  with  the  admin- 
istration of  trusts,  and  this  calls  for  discretion  under  all 
the  circumstances  of  the  case.  Sometimes  a  very  full 
power  is  advisable,  sometimes  it  should  be  restricted 
to  certain  classes  of  securities.  The  testator  will  fre- 
quently desire  his  trustee,  or  at  least  authorize  him  to 
retain  investments  belonging  to  the  estate. 

Very  frequently  a  trust  is  made  for  the  benefit  of  a 
class  of  persons,  children,  for  example,  for  their  several 
lives,  with  remainders  to  issue,  with  or  without  powers 
of  testamentary  appointment,  and  with  contingent  cross 
remainders  over.  It  is  generally  better  to  separate  the 
trusts  and  provide  separately  for  each  individual  of  the 
class.    It  lengthens  the  will,  but  tends  to  accuracy.    In 

so  In  connection  with  Vanuxem's  Estate,  212  Pa.31 5  and  Datryntpie  *i 
Estate,  215  Pa.  367,  the  learned  article  by  Judge  Penrose  in  62  Leg. 
Int.  435,  should  be  considered. 

s* Wilkinson  v.  Buist,  124  Pa.  253;  Potts  v.  Brencman,  182  Pa.  295; 
Githens's  Estate,  9  D.  R.  465;  Ebcrly  v.  KoUer,  209  Pa.  298* 


494  PRACTICAL  SUGGESTIONS 

this  connection,  it  is  well  to  avoid  giving  vested  interests 
in  income  pur  autre  vie** 

In  drawing  a  testamentary  trust,  be  careful  to  see 
that  the  language  used  indicates  more  than  mere  desire, 
recommendation,  expectation  or  confidence.  Let  there 
be  no  room  for  doubt  that  a  trust  is  really  intended." 

Trusts  in  Pennsylvania  are  of  three  kinds.54  We  shall 
say  a  few  words  about  each,  and  first  of  separate  use 
trusts  for  married  women. .  These  can  only  be  made  for 
a  married  woman  or  for  a  woman  in  actual  (as  distin- 
guished from  theoretical)  contemplation  of  marriage, 
that  is  in  other  words,  engaged  to  be  married  to  a  certain 
man.  It  seems  to  be  settled  in  Pennsylvania  that  a  man 
cannot  provide  for  the  protection  of  a  daughter  against 
a  possible  improvident  marriage  unless,  she  being  actually 
engaged,  he  aims  the  caution  directly  against  her  in- 
tended husband.55 

The  question  is  important,  for  a  separate  use  trust, 
under  which  the  married  woman  has  no  powers  what- 
ever except  those  given  by  the  will,  need  not  impose 
active  duties  on  the  trustee,  and  moreover,  is  terminated 
by  disco verture.  It  is  therefore  in  most  cases,  advisable 
to  provide  an  active  trust  in  addition,  where  the  nature 
of  the  future  interests  permit  it.5* 

The  doctrine  of  spendthrift  trusts  has  been  carried  to 
an  extreme  in  Pennsylvania  and  in  Stambaugh's  Estate?' 
the  Supreme  Court  went  so  far  as  to  hold  the  trust  to  be 
a  spendthrift  trust  as  between  trustee  and  cestui  que  trust 
for  the  sole  reason  apparently  that  the  cestui  que  trust 
was  insolvent.  Mr.  J.  C.  Gray  in  his  learned  treatise  on 
Restraints  on  the  Alienation  of  Property,  combated  the 
Pennsylvania  cases  with  vigor,  and  with  such  success 

si  Rowland's  Estate.  151  Pa.  25. 

si  Bowlby  v.  Thunder,  105  Pa.  173. 

54  Perhaps  Springs  Estate,  2x6  Pa.  534  makes  a  fourth. 

ss  Quin's  Estate,  144  Pa.  444,  despite  a  strong  dissent  in  the  lower 
Court  by  Penrose  J.  27  W.  X.  C.  473  cf  Hildeburn's  Estate  27  W.  N.  C 
47»- 

5*  Denis"  Estate,  201  Pa.  616. 

f»  135  Pa.  58$. 
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that  by  the  time  his  book  reached  a  second  edition,  all 
of  the  important  States  in  the  Union  had  followed  our 
example.  This  is  not  the  place  to  discuss  the  question 
of  public  policy.  It  is  right  that  he  who  cannot  manage 
his  own  estate,  shall  be  protected  by  a  trust;  but  the 
observation  may  be  permitted  that  in  Board  of  Charities 
v.  Lockard,**  the  Court  went  to  the  very  limit  in  per- 
mitting a  cestui  que  trust  to  enjoy  his  income  without  any 
responsibility  for  his  wife  and  children.  The  decision 
was  correct,  but  should  be  corrected  by  legislation* 

The  subject  of  trusts  for  the  protection  of  future  in- 
terests, is  too  vast  to  be  discussed  in  detail.  A  caution 
is  necessary  as  to  the  failure  to  provide  for  an  ultimate 
remainder  over  in  case  of  the  failure  of  the  designated 
beneficiaries;  or  in  case  of  a  remainder  limited  directly 
to  heirs.  An  intestacy  thus  caused,  dates  from  the  death 
of  the  testator  and  by  reason  of  the  probable  death  of 
his  children  or  next  of  kin  pending  the  trust,  the  actual 
distribution  is  apt  to  be  very  different  from  that  con- 
templated by  the  testator.  *•  It  is  frequently  well  to 
direct  that  in  such  case  the  heirs  or  next  of  kin  should 
be  ascertained,  as  though  the  testator  had  died  at  the 
termination  of  the  life  estates. 

Every  limitation  in  a  will  must  be  considered  in  the 

light  of  the  Rule  against  Perpetuities,  which  is  not  a 

rule  of  construction  but  intended  to  strike  down  every 

testamentary  intention  obnoxious  to  it.     It  is  a  rule 

founded  upon  public  policy  and  necessity.     As  Pope 

says, 

"The  laws  of  God  as  well  as  of  the  1 
Forbid  a  perpetuity  to  1 


A  limitation  which  violates  the  rule,  is  altogether  void, 
not  merely  for  the  excess,  therein  differing  from  the 
Statute  against  accumulations.  The  rule  should  receive 
special  consideration  in  drawing  trusts  under  a  power  in 
another  will  or  deed,  for  the  appointment  by  the  donee 

s»  10S  Pa.  57s. 

f*  Bey&s  Estau,  190  Pa.  487- 
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is  read  back  into  and  in  a  sense  becomes  part  of  the 
instrument  creating  the  power.60 

The  danger  of  directing  a  perpetuity  is  especially  great 
in  class  legacies,  for  if  the  limitation  is  void  as  to  one 
member  of  the  class,  it  is  void  altogether.01 

Accumulations  of  income  are  prohibited  under  the 
Act  of  April  18,  1853,  §  9,  P.  L.  503,  copied  in  great 
measure  from  the  English  Thellusson  Act.  Under  this 
Act  an  accumulation  of  income  is  forbidden,  except 
during  the  minority  of  the  beneficiary.  The  accumula- 
tions are  unfortunately  not  permitted  by  our  law  to  be 
capitalized  in  trust,  but  must  be  paid  over  to  the  cestui 
que  trust  upon  his  arrival  at  majority,  which  is  often 
the  worst  thing  that  could  happen  to  him.  Every  trust 
should,  therefore,  be  tested  by  the  Statute — remember- 
ing however  that  the  prohibition  does  not  apply  to  a 
reasonable  accumulation  for  contingent  expenses,  re- 
pairs or  losses,  or  the  better  protection  of  a  spendthrift 
cestui  que  trust  against  possible  deficiencies  of  income.0* 

When  personal  property  is  given  to  one  for  life,  with 
remainder  over,  the  life  tenant  may  be  required  to  enter 
security  for  the  protection  of  the  subsequent  interests,01 
but  the  testator  may  desire  to  provide  that  this  security 
shall  not  be  required,  and  the  law  should  be  explained 
to  him. 

In  drawing  remainders  after  life  estates,  counsel  should 
always  bear  in  mind  the  rule  in  Shelley's  Case,  and  as- 
certain whether  the  testator  really  intends  to  vest  a  fee 
in  the  first  taker  or  not.  Appropriate  words  of  limita- 
tion or  purchase  should  then  be  used.  It  will  frequently 
be  found  that  the  testator  actually  intends  to  devise 
a  fee.  This  is  not  the  place  to  discuss  the  policy  or  the 
meaning  of  this  celebrated  and  much  maligned  rule, 
but  those  who  do  not  fully  understand  it  would  do  well 
to  read  the  clear  explanation  of  it  by  Mr.  S.  H.  Thomas, 

*o  Lawrence's  Estate,  136  Pa.  354.    Boyd's  Estate,  199  P*.  487. 
•1  Coggin's  Appeal,  194  Pa.  10. 

*»  Eberly's  Estate,  no  Pa.  95.    The  doctrine  of  this  case,  however, 
should  be  followed  with  great  caution. 
*»  Act  May  17.  187 1     P.  L.  269.    Act  April  17,  1869.   P.  L.  70. 


FOR  DRAWING   WILLS.  497 

and  its  vigorous  defence  by  Judge  Penrose  and  Judge 
Thayer,  in  the  Legal  Intelligencer  for  1899,  pp.  17,  38 
and  83. 

If  the  testator  has  minor,  unmarried  children,  he  may 
appoint  a  testamentary  guardian  for  them  under  the 
Statute  of  1 2  Charles  II.  c.  24  §  8  ft  9,  in  force  in  Pennsyl- 
vania.44 The  powers  of  a  testamentary  guardian  are 
very  large. .  His  authority  is  derived  from  the  will,  with- 
out the  entry  of  security,  and  not  from  the  Orphans9 
Court,  though  he  is  subject  to  its  control-  He  is  entitled 
to  receive  and  hold  all  personal  property  and  the  rents 
of  real  estate  belonging  to  the  minors,  whether  derived 
from  the  father's  estate  or  elsewhere.  His  right  to  the 
custody  of  the  children  is  exclusive,  even  it  has  been 
held,  but  not  recently,  as  against  the  mother.65 

As  the  appointment  of  a  testamentary  guardian  can- 
not be  superseded  by  the  election  of  a  minor  child  on 
reaching  the  age  of  14,  and  his  powers  are  so  extensive, 
it  behooves  a  testator  to  be  very  careful  in  making  a 
selection  of  a  guardian.  The  office  is  one  of  peculiar 
delicacy  and  difficulty,  but  if  the  guardian  be  wisely 
chosen,  he  may  be  of  incalculable  benefit  to  his 
ward. 

A  codicil  should  never  be  written  unless  the  draughts- 
man has  ihe  original  will  or  an  exact,  reliable  copy  before 
him.  The  recollection  of  the  testator  is  often  faulty 
and  the  codicil  may  conflict  in  an  unexpected  manner 
with  the  provisions  of  the  original  will.  Some  testators 
are  afflicted  with  a  passion  for  writing  codicils,  so  after 
these  paper  writings  accumulate,  it  is  well  to  redraw 
the  whole  and  make  a  consolidated  will,  though  if  the 
testator  is  very  old  or  infirm,  so  that  the  noble  army  of 
relatives  are  on  the  alert  to  contest  the  will,  it  is  better 
to  retain  the  old  will,  written  at  a  time  when  the  testa- 
tor's capacity  was  unimpeachable.     . 

**  Roberts9  Digest  31a,  as  qualified  by  the  Act  of  April  8,  1833, 
f  4.  P.  L.  349. 

is  Commonwealth  v.  Hamilton  1  Pitts.  4" — The  right  of  a  mother 
to  appoint  a  testamentary  guardian,  is  given  by  the  Acts  of  June  10. 
1881.  P.  L.  96  and  May  25,  1887  P.  L.  264  and  is  much  narrower, 
32 
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While  the  cacoethes  testamentaria  is  common  to  both 
sexes,  the  ladies  are  the  worst  offenders. 

"Testators  are  good,  but  a  feeling  more  tender. 
Springs  up  when  I  think  of  the  feminine  gender, 
Tisn't  easy  to  say  'mid  her  varying  vapors, 
What  scraps  should  be  deemed  'testamentary  papers."* 

A  recent  example  of  the  danger  of  adding  a  codicil 
instead  of  rewriting  the  will,  may  be  seen  in  Norris* 
Estate.67  The  testator  having  about  four  million  dollars, 
and  two  sisters,  left  among  a  number  of  pecuniary 
legacies,  two  hundred  thousand  dollars  to  each  sister 
and  bequeathed  the  residuary  estate  to  them  equally. 
One  sister  died  leaving  issue,  whose  rights  under  the  Act 
of  1844,  were  confirmed  by  a  codicil.  Upon  the  death 
of  the  other  sister,  the  testator  made  a  codicil  in  which 
he  bequeathed  to  certain  relatives,  "  the  legacy  which  I 
have  left  to  my  sister. "  The  question  was  whether  this 
little  word  legacy  meant  only  the  trifling  bequest  of  two 
hundred  thousand  dollars,  or  the  residuary  bequest  also. 

A  codicil  is  also  a  convenient  method  of  making  num- 
erous bequests  of  personal  property,  as  it  may  be  changed 
from  time  to  time  without  disturbing  the  peace  of  mind 
of  the  goodly  fellowship  of  the  legatees.  A  man  who  is 
given  ten  thousand  dollars  by  the  will  and  is  cut  down 
to  five  thousand  dollars  by  a  codicil,  does  not  appreciate 
what  he  gets.  He  thinks  a  great  deal  more  about  the 
money  he  lost  than  that  which  he  gains. 

So  also  it  is  often  well  to  appoint  executors  by  a  codicil 
which  can  be  destroyed,  and  a  new  one  written.  The 
revocation  of  the  appointment  by  a  codicil  often  appears 
as  a  reflection  upon  the  testator's  first  choice. 

There  are  certain  rules  established  by  Statute  to  carry 
out  the  presumed  intention  of  the  testator,  saving  to 
him,  however,  the  right  to  direct  otherwise.  The  atten- 
tion of  the  testator  should  therefore  in  proper  cases, 
be  drawn  to  these  acts. 

66  From  the  Jolly  Testator  who  makes  his  own  Will.  11  Am.  Lam. 
Record  125. 

6y  No.  3,  si 7  Pa.  560. 
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The  Act  of  April  8,  1833,  §  12,  P.  L.  250,  provides  that 
no  devise  or  legacy  in  favor  of  a  child  or  lineal  descendant, 
shall  lapse  or  become  void  by  reason  of  the  decease  of 
the  devisee  or  legatee  in  the  life  time  of  the  testator, 
if  such  devisee  or  legatee  shall  leave  issue  surviving  the 
testator;  but  such  devise  or  legacy  shall  be  good  and 
available  in  favor  of  such  surviving  issue. 

The  Act  of  May  6,  1844,  §  2,  P.  L.  565  provides  that 
no  devise  or  legacy  in  favor  of  a  brother  or  sister  or  the 
children  of  a  deceased  brother  or  sister  of  the  testator, 
such  testator  not  leaving  any  lineal  descendants,  shall 
lapse  or  become  void  by  reason  of  the  decease  of  such 
devisee  or  legatee  in  the  life  time  of  the  testator,  if  such 
devisee  or  legatee  shall  leave  issue  surviving  the  testator, 
but  such  devise  or  legacy  shall  be  good  and  available  in 
favor  of  such  surviving  issue. 

This  Act  was  amended  by  the  Act  of  July  ia,  1897, 
P.  L.  256,  which  was  construed  in  Harrison's  Estate** 
As  was  pointed  out  in  that  case,  one  object  of  this  Act 
was  to  change  the  law  as  it  had  been  determined  in  Gross's 
Estate  **  and  apply  the  principle  of  the  Act  of  1844  to 
class  legacies.  Another  object  was  to  bring  within  its 
operation  legacies  to  children  of  any  brother  or  sister 
of  the  testator,  by  striking  out  the  word  " deceased" 
from  the  phrase  "  children  of  a  deceased  brother  or  sister 
of  the  testator. "  No  apparent  reason  suggests  itself 
why  the  act  is  not  as  necessary  or  beneficial  in  one  case 
as  another,  and  a  case  of  great  hardship  which  occurred 
under  the  old  act  of  1844,  suggested  this  amendment 
to  the  writer. 

The  Act  of  June  4,  1879,  P.  L.  88  is  modelled  after  the 
English  statute  of  7  Wm.  IV.&  I  Vict.  c.  26.    It  provides: 

1  st.  That  every  will  shall  in  reference  to  the  property 
comprised  in  it,  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator. 

2nd.  That  lapsed  and  void  devises  of  real  estate  shall 
fall  into  the  residuary  estate. 

«•  18  Pa.  S.  C.  588;  20a  Pa.  335. 
h  10  Pa.  360. 
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3rd.  That  a  general  devise  or  legacy  shall  operate 
as  an  execution  of  a  general  power  of  appointment. 

And  the  Act  of  July  9,  1897,  P.  L.  213,  provides  that 
the  words  'die  without  issue'  or  'die  without  leaving 
issue '  or  '  have  no  issue v  &c,  shall  be  construed  to  mean 
want  or  failure  of  issue  in  the  lifetime  or  at  the  death  of 
the  person,  and  not  indefinite  failure  of  his  issue  unless 
a  contrary  intention  appear.  *• 

It  is  well  to  observe  caution  in  the  use  of  certain 
familiar  but  ambiguous  words  and  phrases. 

Do  not  say  *  family 9  or  '  relations f  or  *  friends. '  They 
are  too  vague  and  mean  little  or  nothing.  Do  not  use 
the  word  4 heirs'  unless  you  really  mean  'heirs/  and 
do  not  confuse  'heirs,9  'issue9  and  'children.9  Do  not 
say,  'have  children,9  if  you  mean  'leave  children.9  Do 
not  forget  that  'children9  very  seldom  includes  grand- 
children,*1 and  do  not  leave  a  legacy  to  next  of  kin  un- 
less you  state  when  the  next  of  kin  are  to  be  ascertained, 
and  let  it  clearly  appear  whether  husband  and  wife  are 
intended  to  take  as  heirs  or  next  to  kin.7* 

The  tiny  word  'and9  often  means  'or9  and  4orf  is 
sometimes  disjunctive  and  sometimes  explanatory,  some- 
times used  to  connect  two  things  intended  to  be  the  same, 
and  sometimes  things  radically  different.  "  That  blessed 
word  survivors,99  as  Theobald  says,  "so  grateful  to  the 
lawyer's  ears,  is  one  of  the  most  dangerous  to  the  testa- 
tor. It  hardly  ever  means  'others.9  9f  Consider  whether 
the  period  of  survivorship  is  the  death  of  the  testator 
or  the  time  of  distribution,  and  do  not  overlook  the 
contingency  that  those  who  do  not  "survive"  may  leave 
issue  who  are  unprovided  for.71 

In  will  making,  as  in  everything  else,  you  will  learn 
by  your  mistakes,  but  never  make  the  same  mistake 
twice,  or  copy  another's  blunders.     In  justice  to  your 

70  This  act  has  been  recently  construed  in  Siegwartk's  Estate  33  P*. 
S.  C.  62a. 

v  Fields  Estate,  16  D.  R.  589. 

itDoflein's  Estate  16  D.  R.  173. 

7$  Upon  this  point  see.  Sterling's  Estate,  24  W.  N.  C.  495  an<*  Ap- 
ril's Estate  No.  1,  317  P*.  548. 
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client,  you  must  exercise  a  little  originality  and  ingenuity 
and  besides  you  will  learn  more  by  making  fresh  errors 
than  by  the  vain  repetition  of  old  ones. 

Sometimes  a  testator  will  desire  to  insert  in  his  will 
remarks  reflecting  upon  the  character  or  personality  of 
some  person  who  has  injured  him  or  incurred  his  dis- 
pleasure; he  should  be  carefully  advised  that  he  runs 
the  risk  of  subjecting  his  estate  to  a  claim  for  damages, 
as  for  a  libel  on  the  part  of  the  injured  person.  Such 
cases  are,  of  course,  rare,  but  that  the  possibility  exists 
is  shown  by  Gallagher's  estate.  74 

The  will  generally  concludes  with  the  appointment  of 
executors,  a  most  important  thing  in  itself,  and  indeed 
under  the  old  law  the  instrument  was  not,  strictly  speak- 
ing, a  Anil  without  it.  Under  the  law  of  Pennsylvania, 
an  executor  appointed  by  the  will,  if  a  resident  of  this 
state,  docs  not  have  to  enter  security,  so  that  it  is  worth 
while  to  make  a  will  simply  to  save  the  trouble  and  ex- 
pense of  administration.  Sometimes  the  testator  makes 
a  foolish  choice  of  his  executors.  A  woman  is  often 
useless,  but  so  are  very  many  men  and  after  all  the  lawyer 
has  to  do  nearly  all  the  real  work.  Whether  a  partner 
is  a  suitable  person  depends  largely  upon  the  partnership 
articles,  but  he  is  generally,  on  account  of  his  adverse 
interest,  an  improper  choice.  A  non  resident  of  the 
State  must,  as  observed,  enter  security,  and  in  large 
estates  this  is  expensive  and  troublesome.  A  trust  com- 
pany is  in  these  days  frequently  selected,  and  being 
generally  financially  responsible  and  always  immortal, 
is,  if  its  officers  know  their  business,  a  good  choice.  A 
proper  pride  in  our  profession,  forces  from  us  the  ad-* 

74  xo  D.  R.  733  Kirbys  Eccentric  Museum  reports  such  a  will  of 
one  John  Aylett  Stow  proved  in  June  1781.  "I  hereby  direct  my 
executor  to  lay  out  five  guineas  in  the  purchase  of  a  picture  of  the 
Viper  biting  the  benevolent  hand  of  the  person  who  saved  him  from 
perishing  in  the  snow  and  present  it  to  Edward  Bearcroft  whereby  he 
may  have  frequent  opportunities  of  contemplating  on  it  and  be  able 
to  form  a  certain  judgment  which  is  best  and  most  profitable,  a  grate- 
ful remembrance  of  past  friendship  and  almost  parental  regard  or 
ingratitude  and  insolence.  This  I  direct  to  be  presented  to  him  in 
lieu  of  a  legacv  of  three  thousand  pounds  I  had  left  him  in  a  former 
will  now  revoked  and  burnt." 


502  PRACTICAL  SUGGESTIONS 

mission  that  the  testator  might  do  much  worse  than  to 
select  a  member  of  the  Bar.  If  the  testator  owns  property 
in  another  state,  another  executor  may  be  appointed 
to  act  therein,  and  it  is  often  wise  to  appoint  a  substi- 
tuted executor  or  executors  or  trustees  to  act  in  case  of 
the  death,  discharge  or  resignation  of  the  original  ap- 
pointee. 

The  Statute  says  'Every  will  shall  be  in  writing." 
But  how  shall  the  writing  be  made,  and  upon  what 
material?  Here  is  room  for  variety.  A  brilliant  author 
wrote  a  story  in  which  a  will  was  tattooed  on  a  man's 
back,  and  a  recent  novelist  conceived  the  idea  of  brand- 
ing a  will,  in  paragraphs,  on  a  number  of  horses  and 
cows,  much  to  the  embarrassment  of  the  probate  judge 
when  the  living  document  was  offered  for  probate.  But 
in  real  life,  some  testators  seem  to  try  to  propound 
conundrums  for  the  Court.  A  will  scribbled  on  a  slate, 
has  been  held  not  to  be  within  the  spirit  of  the  Statute.7* 
But  a  will  may  be  written  in  pencil.77  I  knew  a  con- 
noisseur who  wrote  a  codicil  on  a  blank  check,  and  a 
will  was  recently  admitted  to  probate,  which  was  written 
on  a  visiting  card.7§  Mrs.  Eliza  Jane  Gaston"  wrote  her 
will  in  pencil  on  an  old  gas  bill  or  circular.  In  Fetiche's 
Estate**  the  will  was  written  on  the  blank  page  of  a 
printed  notice.  The  will  in  Patterson  v.  English*,  con- 
sisted of  six  disconnected  items  written  in  pencil,  in  a 
small  almanac  and  memorandum  book,  entitled  Mer- 
chant's Account  Book  and  Buyer's  Guide.  Lord  Clyde 
wrote  a  codicil  on  club  paper,  giving  Thackeray  a  theme 
for  one  of  his  Roundabout  papers  and  Lord  Grimthrope 
wrote  three  of  his  fourteen  codicils  on  the  backs  of  an 
old  letter,  a  dinner  invitation  and  a  circular. 

73  Act  of  April  8,  1833  (  6V  P.  L.  149* 

?*  Reed  v.  Woodward,  xi  Phila.  541;   Woodward's  H'OI,  1  W.  C.  N. 

79  Myers  v.  VandtrbiU,  84  Pa.  5*o- 

7t  Harrcs*  Will,  Public  Ledger,  July  4*  «9°7- 

79  Gaston  s  Estate,  x88  Pa.  374* 

••  147  Pa.  395. 

•t  71  Pa.  454- 
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But  these  are  Practical  Suggestions.  Be  advised 
therefore  and  adhere  to  the  time-honored  though  humble 
materials  of  good  white  paper  and  black  ink,  unless  you 
prefer  typewriting,  which  has  the  authority  of  the  Act 
of  June  18,  1895,  P.  L.  209. 

But  every  will  need  not  be  in  writing.  Personal 
estate  may  be  bequeathed  by  an  oral  or  nuncupative  will, 
made  in  the  last  illness  of  the  testator,  under  certain 
special  conditions,  and  a  further  exception  is  made  in 
the  cases  of  soldiers  in  actual  military  service  and  sailors 
at  sea. 

And  the  will  must  "be  signed  by  the  testator  at  the 
end  thereof  or  by  some  person  in  his  presence  and  by 
his  express  direction."  In  Wineland's  Estate,**  the 
testator  signed  the  will,  but  after  his  signature  was  a 
clause  appointing  executors,  which  had  been  written  as 
a  part  of  the  will.  This  he  did  not  sign,  and  the  Supreme 
Court  held  that  the  appointment  of  executors  was  a 
part  of  the  will  and  therefore  the  testator  had  not  signed 
at  the  end  thereof,  so  that  the  whole  will  was  invalid.** 
When  the  Pope  speaks  ex  cathedra  on  matters  of  faith 
his  word  is  law,  so  when  the  Justices  of  our  highest  Court 
speak  as  it  were  ex  banco  supremo  their  'decision  must 
be  accepted  without  demur  but  in  the  fulness  of  time 
let  us  hope  that  Wineland's  Appeal,  which  led  to  great 
injustice,  will  be  overruled  by  the  Court  or  corrected 
by  the  Legislature. 

The  Statute,  however,  says  that  the  will  "  unless  the 
person  making  the  same  shall  be  prevented  by  the  ex- 
tremity of  his  last  sickness,  shall  be  signed  by  him  at 
the  end  thereof,  or  by  some  person  in  his  presence,  and 
by  his  express  direction. "  The  structure  of  this  sentence 
invites  rather  than  repels  criticism  and  it  is  not  dear 
whether  the  will  of  a  testator,  who  is  not  prevented  by 
the  extremity  of  his  last  sickness,  may  not  be  signed  by 

•»  118  Pa.  37. 

•j  With  this  compare  Saunders  v.  Samarrcg  Co.  205  Pa.  632,  when 
the  clause  appointing  executors  had  been  added  after  the  will  above 
had  been  signed,  and  Bairfs  Estate,  3  D.  R.  514. 
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some  other  person  in  the  manner  prescribed.**  but  as  a 
practical  matter,  the  cases  hold  that  the  testator  must 
sign  if  he  can  do  so  safely,  and  if  he  cannot,  he  must 
ask  some  one  to  sign  for  him,  and  this  person  may  either 
sign  his  own  or  the  testator's  name,*5  and  if  he  is  pre- 
vented by  the  extremity  of  his  illness  from  making  this 
request,  the  unsigned  paper  may  yet  be  valid  as  a  will.1* 

It  is  recommended  that  the  testator  sign  each  page  of 
the  will,  particularly  if  it  be  typewritten.  This  is  a  safe- 
guard against  fraud  and  it  generally  pleases  the  testator 
to  write  his  name  so  often.  Before  the  testator  executes 
his  will,  read  it  over  to  him  or  have  him  read  it  over. 
Insist  on  this,  even  if  the  testator  thinks  he  has  some- 
thing more  important  to  do,  for  he  has  not.  Number  the 
different  clauses  of  the  will.  This  will  assist  the  Court 
to  refer  to  the  ambiguous  parts  in  the  subsequent  litiga- 
tion. 

Sealing  is  of  course  not  necessary,  but  it  is  advisable, 
as  some  powers  should  be  executed  under  seal.  While 
almost  anything  will  do  for  a  seal,  it  is  well  to  avoid  such 
a  question  as  was  raised  in  Hacker's  Appeal**  a  case  of 
the  execution  of  a  power,  where  a  mere  dash  did  duty  for 
a  seal.  Add  a  red  wafer.  It  does  no  harm,  is  inexpensive, 
and  pleases  the  esthetic  eye. 

The  will  under  our  law  need  not  be  witnessed,  except, 
as  before  mentioned,  in  the  case  of  charitable  bequests, 
where  the  Statute  uses  the  word  •  'attested."  But  it  is 
better  to  have  the  two  witnesses  required  to  prove  the 
will,  present  at  its  execution  and  subscribe  it.  They 
should  be  informed  what  they  are  doing  and  intelligent 
enough  to  understand  it,  and  should  be  persons  whose 
own  signatures  may  be  easily  proved  if  they  should  die. 
They  may  be  called  to  testify  as  to  the  testator's  sanity 
and  their  mere  opinion  is  evidence.  Conversely,  they 
are  competent  to  prove  the  testator's  mental  weakness, 

•4  Vernon  v.  Kirk,  30  Fa.  a  18; 

85  Baldwin's  Estate,  17  Phil*.  458. 

•6  Showers  v.  Showers,  27  Pa.  485;  Smith  v.  Beales  33  Pa.  S.  C.  570. 

•?  121  Pa.  185. 
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but  in  doing  so,  they  proclaim  their  own.18  A  legatee 
or  an  executor  may  act  as  a  witness89  but  they  had 
better  not.  Although  two  witnesses  are  enough,  yet  it 
is  generally  better  to  have  three,  not  that  there  is  any 
especial  luck  in  odd  numbers,  but  because  one  at  least 
of  the  witnesses  may  forget  his  implied  covenant  to 
survive  the  testator,  or  the  testator  may  have  land  in 
a  state  where  three  witnesses  are  required. 

And  for  the  relief  of  a  tender  conscience,  the  testator 
may  be  advised  that  the  execution  of  a  will  on  Sunday 
is  as  lawful  as  a  game  of  baseball,  provided  of  course, 
that  no  breach  of  the  peace  be  committed.90 

In  ancient  Rome  a  will  was  often  made  in  duplicate 
so  as  to  guard  against  loss  or  fraudulent  suppression, 
and  Lord  Coke  in  Butler  and  Baker's  case,9*  seems  to 
recommend  something  of  this  sort.  The  idea  was  in- 
genious, but  a  case  is  noted  in  the  Digest,  where  the  two 
copies,  not  having  been  made  on  a  typewriter,  did  not 
agree,  one  giving  a  legacy  of  ioo  gold  pieces  and  the 
other  only  50.  Proculus,  the  Roman  jurist,  held  in  favor 
of  the  heir,  that  the  legatee  took  only  the  smaller  sum. 
A  reference  to  the  English  cases  in  Theobald  will  show 
some  of  the  other  complications  which  may  ensue  and 
upon  the  whole,  as  a  rule,  it  is  better  to  make  one  will 
and  deposit  it  in  a  safe  place  which  in  modern  times  is 
not  hard  to  find,  although  the  sagacity  of  the  ordinary 
testator  sometimes  fails  him  here.  The  Golden  Dust- 
man in  Our  Mutual  Friend  used  to  bury  his  wills  in  the 
ash  heap  and  his  very  last  will  was  concealed  in  what 
was  called  a  'Dutch  bottle.9  Last  wills  in  novels,  are 
often  found  in  secret  "drawers,  hidden  behind  old  por- 
traits, tucked  away  in  Bibles  or  other  books  seldom 
opened  and  just  at  the  last  minute,  spring  out  to  con- 

u  Hampton  v.  Garland,  2  Hayw.  147;  Kirby's  Estate,  9  Kulp  345. 

U  Patterson  v.  Skradcr,  12  W.  N.  C.  4*9. 

f  Commonwealth  v.  Myers,  S  C.  C.  43$;  Bettcnmann9*  Appeal,  55 
Pa,  1  S3,  though  the  Supreme  Court  cautiously  added  for  the  benefit 
of  the  profession,  that  "the  business  of  writing  a  win  is  another  matter 
which  we  need  to  say  nothing  about." 

•1  3  Rep.  36  a. 
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found  the  wicked  heir — and  bring  riches  and  happiness 
to  the  lovely  heroine.  Of  course,  ladies  have  their  own 
opinions  as  to  the  proper  place  to  keep  their  wills.  Moved 
by  the  Idol  of  her  Tribe,  Mrs.  Eliza  Jane  Gaston  con- 
cealed her  will  in  her  top  bureau  drawer,  which  induced 
the  comment  of  Mr.  Justice  Dean,  "in  what  particular 
or  inappropriate  place  an  elderly  lady  or,  for  that  matter, 
a  young  one,  will  put  articles  or  writings  of  value,  is 
hard  to  even  guess.  "•• 

And  now,  having  written  the  will  and  given  it  to  your 
client  with  a  caution  to  keep  it  safely,  and  with  the 
customary  wish  that  it  may  be  many  years  before  it 
goes  into  effect,  dismiss  the  testator  with  your  bend- 
diction  and  your  bill. 

John  Marshall  Gcsl. 

m  Gaston's  Estau  iSS  Pa.  374. 
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As  Marred  by  Decisions  Selected  prom   the  Advance 

Reports. 
ADMIRALTY. 

The  United  States  Circuit  Court  of  Appeals  of  the 
Second  Circuit  decides  in  The  Pennsylvania,  154  Fed.  9, 
jwiiiicum  *****  co*1*1*0*8  °f  a  mixed  nature  are  not 
cognizable  in  the  admiralty  courts,  and,  where 
the  principal  subject-matter  of  a  controversy  belongs  to 
the  jurisdiction  of  a  court  of  common  law  or  of  equity, 
the  incidental  matters  must  also  be  relegated  to  the 
appropriate  jurisdiction,  although  of  themselves  they 
might  be  cognizable  in  admiralty.  See  in  this  connection 
notes  to  the  Richard  Winslow,  18  C.  C.  A.  347  and  to 
the  Board  of  Commissioners  v.  Howard,  27  C.  C.  A.  530. 


BILLS  AND  NOTES. 

In  First  Nat.  Bank  of  Durand  v.  Shaw  ttal.  112  N.  W. 
904,  the  Supreme  Court  of  Michigan  decides  that  where 
lFMt  a  joint  and  several  note  purporting  to  have 
been  signed  by  several  persons,  came  before 
maturity,  into  the  hands  of  a  bona  fide  holder,  the  fact 
that  some  of  the  signatures  are  forged  does  not  affect 
the  liability  of  the  signers  whose  signatures  are  genuine. 
See  however  Seely  v.  People,  27  111.  173.  The  principal 
decision  contains  a  good  review  of  the  authorities  in  point. 


CARRIERS. 

The  Supreme  Court  of  Michigan  holds  in  Wolf  v.  Grand 
Rapids„H.  &  C.  Ry.  et  a/.,  112  N.  W.  732  that  where 
transfer  agent  with  authority  to  check  the  baggage 
ctecfciac  of  one  who  subsequently  purchased  a  ticket, 
■•«•■«•  the  fact  that  the  agent  violated  his  instruc- 
tions not  to  check  baggage  for  a  person  unless  he  pro* 
duced   a   ticket  was   immaterial  on  the  issue  of   the 
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liability  of  the  carrier  for  loss  of  the  baggage.  A  very 
different  case  the  court  says  would  have  been  presented 
had  not  the  plaintiff  purchased  the  ticket. 


COMMERCE. 

In  Stubbs  v.  People,  90  Pac.  1114,  the  Supreme  Court 
of  Colorado  decides  that  an  act  prohibiting  the  docking 
Restr*i«t  °*  Worses  an<^  *^e  importation  and  use?  of 
~i*ur*u*    them,  in  so  far  as  it  prohibits  the  importing 

vm9m  from  other  States  of  docked  tailed  horses,  or 
the  using  of  them  while  they  are  still  owned  by  the 
person  who  brought  them  into  the  State,  violates  the 
Federal  Constitution,  giving  Congress  the  right  to  regu- 
late commerce  between  the  States.  Compare  Scatty. 
Donald,  165  U.  S.  58. 

CONFESSIONS. 

In  State  v.  Sherman,  90  Pac.  981,  the  Supreme  Court 
of  Montana  decides  that  confessions  to  be  inadmissible 
Admissibility,  need  not  have  been  procured  by  inducements 
micmmu  j^j  out  by  one  jn  authority,  but  it  is  enough 
that  inducements  were  held  out  by  a  private  person  in 
the  presence  of  one  in  authority. 


CONSTITUTIONAL  LAW. 

An  important  ruling  of  the  Supreme  Court  of  South 
Carolina  appears  in  Buist  v.  City  Council  of  Charleston, 
57  S.  E.  862  where  it  is  held  that  whether  an 
Legutatiw      act  is  obnoxious  to  that  provision  of   the 
011801  state  Constitution  prohibiting  the  passing  of 

a  special  law  where  a  general  law  can  be  made  to  apply 
is  a  legislative  question.  See  in  this  connection  Guthrie 
Nat'l.  Bank  v.  City  of  Guthrie,  173  U.  S.  528. 

In  Ex  pane  Dratfon  et  al.t  153  Fed.  986,  the  United 

States  District  Court,  (D.  S.  C.)  decides  that  a  statutory 

provision   that  any  laborer  working  for  a 

vtrj  share  of  a  crop,  of  for  wages  in  money  or 

other  valuable  consideration,  under  a  contract  to  labor 
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on  farm  land,  who  shall  receive  advances  either  in  money 
or  supplies,  and  thereafter  wilfully  and  without  just 
cause  fail  to  perform  the  reasonable  services  required  of 
him  by  the  terms  of  the  contract,  shall  be  liable  to  prose- 
cution for  misdemeanor  and  punished  by  imprisonment, 
etc.,  constituted  an  attempt  to  secure  compulsory  service 
in  payment  of  a  debt,  which  was  not  within  the  state's 
police  power  to  create  and  punish  offenses.  Such  act, 
it  is  held,  violates  the  thirteenth  amendment  of  the 
Federal  Constitution.  Compare  Gulf  etc.  Ry.  v.  Ellis, 
165  U.  S.  157. 

In  Jordan  v.  State,  103  S.  W.  633  the  Court  of  Criminal 
Appeals  of  Texas  holds  that  a  State  statute  making  it 
unlawful  for  any  person,  firm,  association  of 
persons,  corporation,  or  agent  of  either,  to 
issue  any  ticket,  check,  or  writing  obligatory  to  any 
servant  or  employe  for  labor  performed,  redeemable  or 
payable  in  goods  or  merchandise,  and  providing  punish- 
ment for  violation  of  the  act,  interferes  with  the  right  of 
contract,  and  contravenes  a  provision  of  the  State  consti- 
tution that  no  citizen  shall  be  deprived  of  life,  liberty, 
property,  privileges,  or  immunities,  etc.,  except  by  due 
course  of  law,  and  also  the  Federal  Constitution.  Com- 
pare State  v.  Haun,  61  Kan.  146,  47  L.  R.  A.  369. 

An  interesting  decision  of  the  Court  of  Appeals  of  New 
York  appears  in  People  v.  Williams,  81  N.  E.  778,  where 
it  is  held  that  a  statute  prohibiting  the  em- 
Home!         ployment  of   females  regardless  of  age,   in 
"  factories  between  nine  o'clock  P.M.  and  six 

o'clock  A.M.,  is  not  a  valid  exercise  of  police  power,  but 
is  an  infringement  on  the  constitutional  liberty  to  con- 
tract. The  case  is  worthy  of  particular  attention  in  view 
of  the  general  tendency  hitherto  to  allow  similar  legisla- 
tion in  the  case  of  women  and  children.  Compare  Lochner 
v.  New  York,  198  U.  S.  45. 


5*0  PROGRESS  OF   THE   LAW. 

CONTRACTS. 

In  John  D.  Park  &  Sons  Co.  v.  Hart  man,  153  Fed.  24, 
the  U.  S.  Circuit  Court  of  Appeals  of  the  Sixth  Circuit 
Restrain  decides  that  the  owner  of  a  secret  process  or 
•i  Tr»*  formula  is  not  protected  by  law  in  his  secret, 
but  he  may  protect  himself  by  contract  against  its  dis- 
closure by  one  to  whom  it  is  communicated  in  confidence, 
or  restrict  its  use  by  such  person,  and  such  contracts  are 
not  in  restraint  of  trade  because  of  the  character  of  the 
property  right  in  the  secret  which  would  be  destroyed  by 
its  disclosure,  and  because  it  is  not  in  itself  an  article  of 
commerce,  but  such  considerations  do  not  apply  to 
contracts  for  the  sale  of  the  manufactured  product  which 
do  not  involve  a  disclosure  of  the  secret,  and  such  con- 
tracts are  within  the  rules  against  restraint  of  trade. 
This  case  presents  a  most  interesting  and  satisfactory 
discussion  of  the  principles  involved  and  is  well  worthy 
of  careful  study. 

The  Court  of  Appeals  of  Maryland  holds  in  Lint  v. 
S chuck,  67  Atl.  286,  that  where  a  person  contracts  to 
;  construct  a  cellar  for  a  price  based  upon  a 
pwio«m  '  supposed  condition  of  the  soil,  but  afterwards, 
upon  the  occurrence  of  substantial  and  un- 
forseen  difficulties  in  its  construction  which  would  cast 
upon  him  an  additional  burden  not  contemplated  by  the 
contract,  refuses  to  carry  it  out,  his  promise  to  complete 
the  work  is  a  sufficient  consideration  for  the  promise  of 
the  owner  to  pay  him  an  additional  compensation.  Com- 
pare King  v.  Duluth  etc.  Ry.,  61  Minn.  487. 

The  Supreme  Court  of  Michigan  holds  in  Rhoades  v. 
Malta  Vita  Pure  Food  Co.,  112  N.  W.  940,  that  where  a 
Legality*  company  made  a  secret  agreement  with  an 
cooftioeratiM  empi0ye  0f  a  rival  company  whereby  he  was 
to  abandon  his  contract  of  employment,  the  object  being 
to  embarrass  the  rival  company  as  a  competitor,  the 
transaction  was  illegal  and  fraudulent,  and  did  not 
furnish  a  good  consideration  for  a  promise  to  pay  the 
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employe  a  salary.     See  in  this  connection  Comstock  v. 
Draper,  i  Mich.  481. 


CORPORATIONS. 

The  Supreme  Court  of  Alabama  decides  in  Dacovich 
et  al.  v.  Canisas  et  al.,  44  S.  473,  that  a  director  of  a 
Pmrt!kmm  corporation  may  purchase  for  himself  stock 
•ferrate  of  the  corporation,  notwithstanding  his  agree* 
ment  with  the  other  directors  to  purchase 
stock  with  corporate  funds  for  the  benefit  of  the  corpora- 
tion, since  such  agreement  is  void. 

The  Supreme  Court  of  Oregon  decides  in  Williams 
et  al  v.  Commercial  Nat.  Bank  of  Portland  et  al.9  90  Pac. 
LteMHty  IQI2  that  where  a  stocknolder  receives  the 
•fTramfem  assets  of  a  corporation  upon  its  liquidation, 
leaving  it  without  funds  to  pay  its  creditors,  he  can  be 
required  to  refund  the  full  amount  in  a  suit  by  a  creditor 
to  follow  the  assets  of  the  corporation.  Compare  National 
Bank  v.  Texas  Investment  Company,  74  Tex.  437. 


DEATH. 

In  Keep  v.  National  Tube  Co.,  154  Fed.  121,  the  United 
States  Circuit  Court,  (D.  N.  J.)  decides  that  the  rule 
RigM  established  by  the  weight  of  authority  is  that, 

•i  Actios  j£  a  statute  of  the  forum  creates  a  right  of 
action  for  damages  resulting  from  death  caused  by 
wrongful  act,  neglect,  or  default,  a  foreign  statute  creat- 
ing such  right  will  be  enforced,  if  the  two  statutes  be  not 
so  dissimilar  as  to  establish  substantially  different  policies. 
Substantial  similarity  between  the  statutes  is  all  that  is 
required,  and  mere  dissimilarities  as  to  the  persons  in 
whose  names  actions  may  be  brought,  or  in  the  amounts 
recoverable,  will  not  defeat  jurisdiction.  Compare  Usher 
v.  Railroad  Company,  126  Pa.  206,  4  L.  R.  A.  261. 
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DIVORCE. 

An  important  decision  of  the  Court  of  Chancery  of 
New  Jersey  appears  in  Kretz  v.  Kretz.  67  Atl.  378,  where 
DdNM  it  is  held  that  a  husband  is  not  entitled  to 

•i  loMiity  divorce  on  the  ground  of  adultery,  where  the 
wife  at  the  time  of  the  commission  thereof  was  insane. 
With  this  case  compare  Mat  chin  v.  Maichin,  6  Pa.  33a, 
where  a  contrary  result  is  reached. 

In  Campbell  v.  Campbell,  112  N.  W.  481,  the  Supreme 
Court  of  Michigan  decides  that  it  is  extreme  cruelty, 
Cr>  warranting  a  divorce,  for  a  wife  to  refuse  to 

cohabit  with  her  husband  for  three  years. 
See  in  this  connection  Whitaker  v.  Whitaker,  in  Mich. 
202,  69  N.  W.  1 159. 


EQUITY. 

The  Court  of  Errors  and  Appeals  of  New  Jersey  holds 
in  Vulcan  Detinning  Co.  v.  American  Can  Co.  et  al.9  67 
••CUM  Atl.  339,  that  the  maxim,  "One  who  comes 

"•"*•"  into  equity  must  come  with  clean  hands,"  is 

based  upon  conscience  and  good  faith,  and  the  bad  faith 
or  the  unconscionable  conduct  that  will  justify  the  appli- 
cation of  this  maxim  must  be  based  upon  actual  knowl- 
edge or  wilful  fraud.  The  fraud  of  an  agent  that  is  by 
mere  imputation  chargeable  upon  a  complainant  will  not 
render  the  hands  of  the  latter  unclean  within  the  meaning 
of  this  maxim.  See  in  connection  herewith  American 
Association  v.  Innis,  109  Ky.  595. 


EVIDENCE. 

In  United  States  v.  Chisholm,  153  Fed.  808,  the  United 
States  Circuit  Court,  (S.  D.  Ala.),  decides  that  the  opinion 
iMMity:  alone  of  a  nonexpert  upon  a  question  of 
Nomspcrts  insanity  is  not  evidence  unless  accompanied 
with  a  statement  of  the  facts  and  circumstances  within 
the  personal  knowledge  of  the  witness  upon  which  that 
opinion  is  based. 
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EVIDENCE. 

In   American  Banana  Co.  v.   United  Fruit  Co.,   153 
Fed.  943.  the  United  States  Circuit  Court,  S.  D.  N.  Y.t 
decides    that    an    action    to    recover    treble 
damages  under  the  Sherman  Anti-trust  Act 


is  penal  in  character,  but  such  fact  does  not 
preclude  the  court  from  requiring  the  defendant,  when  a 
corporation,  to  produce  books  or  writings  under  Rev. 
St.  §  724  [U.  S.  Comp.  St.  1901,  p.  583].  See  in  this 
connection  Hale  v.  Henkel,  201  U.  S.  43.  26  S.  C.  R.  370. 


HOMESTEAD. 

Against  the  dissent  of  one  Judge  the  Supreme  Court 
of  Nebraska  decides  in  Weather ington  v.  Smith  el  al.9 112 
nmtui  N.  W.  566,  that  neither  the  husband  nor  the 
wife  can  abandon  the  family  homestead,  and 
thereafter  sell  and  convey  the  same  to  another,  to  the 
exclusion  of  the  homestead  right  of  an  insane  spouse. 
Compare  McK night  v.  Dudley,  148  Fed.  204. 


INJUNCTION. 

Against  the  dissent  of  two  judges  the  Supreme  Court 
of  Oklahoma  decides  in  Walck  v.  Murray  et  al.,  91  Pac. 
238,  that  a  court  of  equity  has  no  power  or 
jurisdiction  to  restrain  or  enjoin  the  constitu- 
tional convention,  its  officers  or  delegates,  from  exercis- 
ing any  of  the  rights,  powers,  and  obligations  confided 
to  it  by  Congress  or  the  people;  nor  can  the  powers  of  the 
court  be  invoked  to  restrain  or  enjoin  the  submission  of 
the  Constitution,  or  any  proposition  contained  therein, 
to  a  vote  of  the  people,  in  advance  of  its  adoption  and 
ratification  by  the  people,  and  its  approval  by  the  Presi- 
dent of  the  United  States,  on  the  ground  that  the  Consti- 
tution, or  any  of  its  provisions,  is  unconstitutional,  or 
that  the  convention  acted  in  excess  of  its  lawful  powers. 
Herewith  compare  Frantz  v.  Autry,  91  Pac.  193,  and 
Board  of  Commissioners  v.  Constitutional  Delegate  Con- 
vention &c,  91  Pac.  239. 
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INTOXICATING  LIQUORS. 

The  Supreme  Court  of  Illinois  decides  in  South  Shore 
Country  Club  v.  People.  81  N.  E.  805,  that  the  dispensing 
s«im:  by  a  bona  fide  social  club  to  its  members 

s«ctai  eh**  without  profit,  and  as  incidental  merely  to 
its  organization,  of  intoxicating  liquors,  is  a  sale  with- 
in the  statute  declaring  a  punishment  for  whoever,  not 
having  a  license  to  keep  a  dramshop,  sells  intoxicating 
liquors  to  be  drunk  on  the  premises.  See  in  this  con- 
nection People  v.  Law  and  Order  Club,  203  111.  127;  62 
L.  R.  A.  884. 

JUDGMENTS. 

In  Baumhoff  v.  St.  Louis  &  K.  R.  Co.  et  al.t  104  S.  W. 
5,  it  appeared  that  plaintiff  built  a  railroad  under  a 
contract  to  receive  bonds,  money,  and  stock 
**  of  the  company  deposited  with  a  trust  com- 

pany, and  sued  to  recover  the  money  and  the  value  of 
the  stock,  and  to  enforce  a  lien  therefor;  the  trust  com- 
pany being  dismissed  as  a  party.  He  was  adjudged  a  lien, 
recovery  of  the  money,  and  to  be  entitled  to  receive 
$25,000  in  paid-up  shares  of  the  railroad  company's 
capital  stock.  No  money  judgment  was  rendered  for 
the  stock,  because  it  was  not  shown  to  possess  pecuniary 
value.  Under  these  facts  the  Supreme  Court  of  Missouri, 
Division  No.  1,  decides  that  the  judgment  did  not  pre- 
clude him  from  suing  in  equity  to  compel  the  trust  com- 
pany to  deliver  him  the  certificate  of  the  stock,  and  to 
compel  the  railroad  company  to  transfer  the  shares  upon 
its  books.    Compare  Cromwell  v.  Sac  County,  94  U.  S.  351. 


LIBEL. 

In  Peck  v.  Tribune  Co.,  154  Fed.  330,  the  United  States 

Circuit  Court  of  Appeals  of  the  Seventh  Circuit  decides 

that  the  publication  by  a  newspaper  of  an 

Advertisement      ....  -  -    •    •  _-•„•*.        t     _ 

conumiag  advertisement  containing  a  portrait  of  a 
P*rtralt  woman,  together  with  a  statement  calculated 
to  convey  the  impression  that  she  is  a  nurse,  and  had 
personally  used,  and  as  a  nurse  had  recommended  the 
use  of,  a  certain  brand  of  whisky  as  a  tonic,  does  not 
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constitute  a  libel  per  se,  and,  in  the  absence  of  allegation 
of  special  damages,  will  not  support  an  action.  See  in 
this  connection  Funk  v.  Tlic  Evening  Post  Publishing 
Co.,  27  N.  Y.  Supp.  1089. 


MASTER  AND  SERVANT. 

It  is  decided  by  the  Supreme  Court  of  Illinois  in 
Manufacturers'  Fuel  Co.  v.  White,  81  N.  E.  841,  that  in 
victow  an  action  for  personal  injuries  sustained  by 

Aaianto  a  servant  in  being  kicked  by  a  mule  possessing 
a  vicious  and  dangerous  propensity  to  kick,  which  mule 
plaintiff  was  driving  by  direction  of  defendant,  it  was  not 
necessary  for  the  jury  to  find  that  those  propensities 
resulted  from  a  desire  to  injure  a  human  being,  since  there 
is  no  distinction  between  directing  the  use  of  a  dangerous 
mule  and  directing  the  use  of  a  dangerous  mechanical 
appliance.  One  may  possibly  be  permitted  to  dissent 
from  the  reason  on  which  this  decision  is  rested. 


MUNICIPAL  CORPORATIONS. 

The  Supreme  Judicial  Court  of  Mass.  decides  in  Wheelock 
et  al.  v.  City  of  Lowell  et  al.,  81  N.  E.  977,  that  where  the 
public  dominant  motive  for  the  erection  by  a  city  of 

Biiidiag*  a  balding  is  a  strictly  public  use,  the  expendi- 
ture for  its  erection  is  legal,  though  incidentally  the 
building  may  be  devoted  occasionally  to  uses  which  are 
not  public;  but  where  the  project  of  the  city  is  merely 
colorable,  and  a  design  exists  to  devote  the  building 
entirely  to  other  than  public  uses,  no  public  fluids  can 
be  appropriated  for  its  erection.  Compare  Opinion  of 
the  Justices,  182  Mass.  605. 


PARTNERSHIP. 

The  Supreme  Court  of  Arkansas  holds  in  French  et  al. 

v.  Vanatta  et  al.,  104  S.  W.  141,  that  where  a  partner, 

for  the  purpose  of  contributing  his  share  of 

partner  to       the  partnership  capital,  borrows  money  of  a 

opartaer*      ban£  on  fcs  note  on  which  the  other  partners 

are  sureties,  and  they  have  to  pay  the  note,  his  indebted- 
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ness  is  not  to  the  firm,  but  to  the  partners,  so  that  they 
do  not  have  a  lien  on  his  interest  in  the  partnership,  but 
have  a  claim  against  him  personally,  equally,  only,  with 
his  other  creditors.  See  in  this  connection  Ukler  v. 
Semple,  20  N.  J.  Equity  288. 


RAILROADS. 

In  Gillespie  v.  Buffalo,  Rochester  and  Pittsburg  Railway 
Company,  33  Pa.  C.  C.  R.  513,  the  Common  Pleas  Court 
-^  _*,  of  Jefferson  County  decides  that  a  railroad 

•fRMd:  company  cannot  be  compelled  to  make  a 
second  payment  of  damages  for  elevating  its 
roadbed  on  its  lawfully  acquired  right  of  way  for  which 
due  compensation  was  made  at  the  time  of  acquisition. 
Compare  Pennsylvania  Railroad  Company  v.  LippincoU, 
116  Pa.  472. 

RECORDS. 

A  very  important  decision  of  the  Court  of  Errors  and 
Appeals  of  New  Jersey  appears  in  Vanderbilt  v.  Mitchell 
CMceitatuo:  et  a/.,  67  Atl.  97.  }n  that  case  it  appeared 
j«rMicti«i  that  a  certificate  of  birth,  declared  by  section 
13  of  the  act  of  1888  (P.  L.  1888,  p.  60)  to  be  entitled 
to  be  received  in  evidence  to  prove  the  facts  therein 
contained,  was  placed  of  record  with  the  medical  super- 
intendent of  the  bureau  of  vital  statistics.  A  certificate 
was  made  by  the  physician  present  at  the  birth  of  the 
child,  and,  as  required  by  said  statute,  among  other 
things  set  forth,  as  far  as  the  facts  could  be  ascertained 
by  him,  the  date  and  place  of  birth  of  the  child,  the  name 
of  each  of  the  parents,  the  maiden  name  of  the  mother 
and  the  name  of  the  child.  In  making  the  certificate  the 
physician  was  imposed  upon  by  the  false  statements  of 
the  mother  as  to  the  paternity  of  the  child,  and  certified 
contrary  to  the  fact,  that  the  complainant  was  the  father 
of  the  child.  Under  these  facts  the  Court  holds  that  a 
Court  of  Equity  has  jurisdiction  (1)  to  cancel  such  false 
certificate,  or  so  much  thereof  as  relates  to,  and  charges 
upon  the  complainant,  the  paternity  of  the  child;  (2)  to 
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require  the  medical  superintendent  of  the  bureau  of  vital 
statistics  to  endorse  the  fact  of  the  cancellation  upon  the 
record;  (3)  to  enjoin  the  use  of  the  original  certificate, 
or  copies  thereof  as  evidence;  and  (4)  to  enjoin  the  mother 
and  the  child  from  claiming  for  said  child,  by  virtue  of 
said  certificate,  the  status  of  a  lawfully  begotten  child 
of  the  complainant.  See  also  in  this  connection  Vander- 
bilt  v.  Mitchell,  67  AtL  102. 


RIGHT  OP  PRIVACY. 

The  Court  of  Chancery  of  New  Jersey  holds  in  Edison 
v.  Edison  Polyform  Mfg.  Co.,  67  Atl.  392,  that  an  injunc- 
tion  will  lie  to  restrain  the  unauthorized  use 
of  one's  name  by  another  as  a  part  of  its 
corporate  title,  or,  in  connection  with  its  business  or 
advertisements,  his  picture  and  his  pretended  certificate 
that  a  medicinal  preparation,  which  such  other  is  engaged 
in  manufacturing,  is  compounded  according  to  the  formula 
devised  by  him,  though  he  is  not  a  business  competitor. 
Compare  Walter  v.  Ashton,  (1902)  2  Ch.  282. 


STATUTES. 

The  Supreme  Court  of  Pennsylvania  holds  in  Has  pel 
v.  O'Brien,  218  Pa.  146,  that  where  a  statute  is  repealed 
Repeal:  an(*  its  provisions  are  at  the  same  time  re- 

Re»ciMct«e«t  enacted  by  the  repealing  act,  the  effect  is  that 
the  earlier  statute  is  not  in  fact  repealed,  but  its  provisions 
continue  in  active  operation,  so  that  all  the  rights  and 
liabilities  incurred  thereunder  are  preserved  and  may  be 
enforced. 


STREET  RAILROADS. 

In  a  case  considering  with  great  thoroughness  the 
principles  involved,  the  Supreme  Court  of  Indiana  accept- 
ing the  general  principle  that  a  street  railway 
t«  property     company,   even  where  part  of  its  business 
WBer*  consists  of  interurban  traffic  need  not  pay 

abutting  owners  as  for  an  additional  servitude  holds 
nevertheless  that  an  owner  of  property  abutting  on  a 
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street  on  which  interurban  cars  are  operated  may  prose- 
cute an  action  for  special  damages  resulting  from  the 
improper  operation  of  the  cars,  notwithstanding  a  sale  of 
the  property  pending  the  action,  and  notwithstanding 
an  injunction  to  restrain  the  wrong  complained  of  is 
sought,  and  may  recover  the  damages  sustained  up  to 
the  time  of  the  bringing  of  the  action.  In  the  case  it 
appeared  that  the  mode  of  operation  of  the  street  railway 
caused  the  house  of  an  abutting  owner  sixty  feet  from 
the  track  to  shake  so  as  to  cause  the  plastering  and  ceilings 
and  the  pictures  on  the  walls  to  fall  and  the  railway 
company  is  held  liable.  Two  judges  dissent:  Kinsey  v. 
Union  Traction  Co.,  81  N.  E.  922.  Compare  DeGraw  v. 
Electric  Railway  Company,  60  N.  Y.  Supp.  163. 

TRADE  NAMES. 

In  Fine  Cotton  Spinners  &c.  v.  Harwood  Cash  &  Co., 
Lim.,  (1907)  Ch.  184,  the  Chancery  Division  decides  that 
although,  in  the  absence  of  fraud  or  false 
umOim's  representation,  a  man  is  entitled  to  carry  on 
w*  mm  business  in  his  own  name  in  competition  with 
a  similar  business,  previously  well  established  under  the 
same  name,  notwithstanding  that  confusion  and  mis- 
take in  consequence  arise,  yet,  if  he  has  never  carried 
on  such  a  business  on  his  own  account  or  in  partner- 
ship with  others,  he  cannot,  by  promoting  and  regis- 
tering a  company  with  a  title  of  which  his  name  forms  a 
part,  confer  upon  that  company  the  rights  which  he,  as 
an  individual  possesses  in  the  use  of  that  name.  With 
this  decision  compare  a  very  recent  holding  of  the  Court 
of  Errors  and  Appeals  of  New  Jersey  in  International 
Silver  Co.  v.  Rogers,  67  Atl.  105. 


TRUSTS. 

In  Nolan  v.  Nolan,  218  Pa.  135,  the  Supreme  Court  of 
Pennsylvania  decides  that  a  person  sui  juris  cannot  as 
irrevocable  against  creditors,  either  prior  or  subsequent, 
De*d«f  Trust  settle  his  property,  by  an  irrevocable  deed, 
in  trust  for  his  own  use  for  life,  and  over  to  his  appointees 
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by  will,  and  in  default  of  such  appointment,  to  such 
persons  as  would  be  entitled  to  take  under  the  intes- 
tate laws  in  such  a  manner  as  to  enjoy  all  the  benefits 
of  ownership  and  share  none  of  the  burdens.  See  in  this 
connection  Potter  v.  Fidelity  Insurance  Co.,  199  Pa.  360. 


WATER  AND  WATER  COURSES. 

The  Superior  Court  of  Delaware  decides  in  Little  v. 

American  Telephone  &  Telegraph  Co.,  67  Atl.  169,  that  a 

pwMiatiaff     telegraph   and   telephone   company,   having 

w*t-r  acquired  a  right  of  way  over  plaintiffs  farm, 

was  liable  for  the  destruction  of  a  natural  spring  on  the 

land,  fed  by  percolating  waters,  caused  by  the  telegraph 

company's  negligence  in  unnecessarily  using  dynamite 

with  which  to  blast  out  a  hole  for  a  telephone  pole.    It 

is  further  decided  that  in  such  action,  the  measure  of 

plaintiff's   damages  was  compensation   for  the  injury 

sustained  by  the  loss  of  the  spring,  estimated  in  connection 

with  the  diminished  value  of  plaintiff's  farm  because  of 

the  loss  of  water  which  the  spring  supplied.    See  in  this 

connection  Hougan  v.  Railroad  Co.,  35  la.  558. 
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BOOK  REVIEWS. 


A  Treatise  on  the  Law  of  Sale  of  Personal  Property. 
By  Judah  Philip  Benjamin.  Fifth  Edition,  by  Walter 
Charles  Alan  Ker,  M.  A.,  and  Arthur  Reginald  But- 
tbrworth.  London:  Sweet  &  Maxwell,  Ltd.;  Boston; 
Boston  Book  Co.    1906.    Pp.  civ,  11 60. 

The  fourth  edition  of  Mr.  Benjamin's  treatise  on  the  Law 
of  Sales  appeared  in  1888.  Since  that  time  the  English  Sale 
of  Goods  Act  has  been  passed  (1893),  an<*  in  addition  the 
decisions  in  reference  to  this  branch  of  law,  rapidly  accumu- 
lating in  our  commercial  communities,  have  extended  the 
subject  matter  to  such  a  degree  as  to  render  desirable  a  new 
edition  of  this  important  work.  Mr.  Benjamin  himself  brought 
out  the  first  and  second  editions,  but  the  third  appeared  under 
520 
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the  editorship  of  Mr.  A.  B.  Pearson-Gee  and  Mr.  H.  P.  Boyd, 
as  did  also  the  fourth.  These  gentlemen  in  both  editions 
preserved  intact  the  original  text,  though  adding  to  it  largely. 

The  present  editors  have  taken  a  more  liberal  view  of  their 
duty,  and,  we  believe,  both  with  good  reason  and  good  result. 
True  it  is  that  Benjamin  on  Sales  has  acquired  a  recognition 
entitling  it  to  a  high  place  among  legal  treatises.  The  extent 
to  which  it  has  influenced  and  guided  the  codification  of  this 
branch  of  the  law  in  the  Act  of  Parliament  referred  to,  is  in 
itself  evidence  of  its  merit.  But  codification  frequently  gives 
rise  to  unexpected  difficulties,  and  exhibits  a  use  of  language 
imperfectly  recognizing  the  technical  meaning  which  has 
slowly  crystallized  therein. 

Instances  of  this  kind  have  occurred  in  this  very  act,  and 
consequently  have  made  necessary  special  treatment  of  the 
statutory  provisions  based  in  certain  measure  on  a  conception 
of  such  provisions  as  origin  of  the  principles  involved.  Further- 
more it  is  well  known  that  Mr.  Benjamin  produced  his  work 
within  a  comparatively  short  time,  and  though  it  has  always 
been  recognized  as  exhibiting  in  remarkable  degree  a  pro- 
found grasp  of  fundamental  principles  and  an  enlightening 
discussion  of  comparative  law  upon  its  subject  matter,  on 
the  other  hand  there  is  no  doubt  that  it  fails  in  some  measure 
in  accuracy  of  detail  and  in  full  appreciation  of  the  real 
significance  of  certain  decisions. 

These  reasons  fully  justify  the  complete  revision  which 
has  been  made  of  this  work  by  the  present  editors.  They 
have,  however,  with  modest  care  distinguished  at  all  points 
the  results  of  their  own  labors.  To  these  they  have  devoted 
a  considerable  part  of  the  last  five  years. 

The  principal  changes  made  in  the  present  edition  occur  in 
the  chapter  on  Resale  in  Book  V.,  in  regard  to  the  treatment 
of  the  subject  of  "  Mistake/'  and  in  respect  to  conditions  and 
warranties.  Important  additions  have  been  made  in  the 
chapters  on  the  "Thing  Sold"  and  on  "Failure  of  Considera- 
tion," and  chapters  have  been  added  on  the  meaning  of  the 
phrase,  "Not  enforceable  by  Action,"  on  the  Incidence  of 
the  Risk  and  on  Misrepresentation. 

With  Mr.  Benjamin's  conclusions  upon  the  subject  of  the 
unpaid  seller's  right  of  resale  the  editors  found  themselves 
unable  to  agree,  and  have  stated  fully  their  position  in  refer- 
ence thereto,  and  the  grounds  and  authorities  upon  which 
it  is  based.  At  the  same  time  they  have  reprinted  the  original 
text  with  authorities  cited  by  Mr.  Benjamin.  The  subject 
of  Mistake  which  in  former  additions  had  been  dealt  with 
partly  under  the  head  of  the  Formation  of  the  Contract,  and 
partly  under  the  head  of  its  Avoidance,  is  now  treated  entire 
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in  the  chapter  on  Mutual  Assent,  a  change  which  will,  we 
believe,  commend  itself  very  generally. 

But  the  revision  of  the  text  in  regard  to  conditions  and 
warranties  is  deserving  of  special  praise.  The  treatment  of 
this  inherently  difficult  subject  by  Mr.  Benjamin,  while 
evidencing  the  excellence  apparent  in  all  his  work*  neverthe- 
less is  open  to  criticism,  especially  in  relation  to  sale  by  sample. 
In  view  of  this  fact  the  Fourth  Book  which  relates  to  con- 
ditions and  warranties  has  been  entirely  rearranged,  and  a 
new  chapter  written  on  warranties  implied  by  law.  The 
treatment  accorded  this  difficult  subject  is  one  of  the  features 
of  this  new  edition  of  such  value  that  even  if  it  stood  by 
itself  it  would  entitle  the  book  to  careful  attention. 

The  subject  matter  follows  in  general  the  Sale  of  Goods  Act 
of  1893,  but  since  this  Act  was  in  many  important  respects 
modelled  after  the  treatment  of  the  subject  as  contained  in 
Mr.  Benjamin's  work,  rearrangement  of  the  chapters  has  not 
thereby  been  modified  to  any  noteworthy  extent,  however 
much  the  text  has  been  altered  or  expanded.  We  accordingly 
find  in  this  volume  a  commentary  on  this  important  legislative 
enactment  which  combines  both  the  profound  ability  of  Mr. 
Benjamin  and  the  scholarly  critical  power  of  his  present 
editors.  It  is  to  be  expected  that  this  volume  will  give  a 
new  impetus  to  the  general  adoption  of  the  Sale  of  Goods  Act 
in  the  various  States  of  this  country,  and  that  consequently 
the  labors  of  the  American  Bar  Association  toward  uniformity 
of  law  in  matters  of  general  commercial  concern  will  in  this 
field  receive  substantial  aid  from  the  publication  of  this  new 
edition  of  an  already  accepted  work. 

To  this  effect  the  increased  number  of  American  cases 
cited  by  the  present  editors  will  contribute.  Mr.  Benjamin 
confined  his  citations  to  decisions  of  courts  of  this  country 
almost  exclusively  to  those  of  the  Supreme  Court  of  the 
United  States  and  of  the  Court  of  Appeals  of  the  State  of 
New  York,  but  the  purpose  professed  in  the  present  edition 
is  to  obtain  authority  on  points  not  as  yet  decided  in  England 
or  useful  illustrations  of  principles  discussed,  and  the  field  of 
citation  has  accordingly  been  widened,  though  as  a  rule 
reference  has  been  limited  to  the  Federal  Courts  and  to  those 
of  New  York,  Massachusetts,  and  Pennsylvania  and  in  a 
lesser  degree  to  those  of  Maine  and  New  Hampshire.  In 
consequence  of  this  fact  the  book  gains  a  new  significance  on 
this  side  of  the  Atlantic. 

In  concluding,  we  cannot  refrain  from  saying  that  we 
regard  the  present  edition  of  Mr.  Benjamin's  book  one  of 
the  most  admirable  revisions  of  standard  law  works  recently 
appearing.  H .  W.  B. 
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Act  of  State  in  English  Law.    By  W.  Harrison  Moore. 

Dean  of  the  Faculty  of  Law  in  the  University  of  Melbourne. 

New  York:    E.  P.  Dutton  and  Co.     1906.     Pp.  xi,  178. 

This  book  is  an  interesting  monograph  upon  a  peculiar 
portion  of  the  law  which  has  hitherto  been  explored  only  in 
occasional  opinions  of  learned  jurists.  When  one  first  opens 
the  book  one  wonders  just  what  is  meant  by  the  title.  A 
little  study  reveals  the  fact  that  by  "act  of  State"  is  indicated 
anything  done  by  reason  of  necessity  on  the  part  of  the  execu- 
tive department  of  the  government  and  which  from  its  very 
nature  is  not  cognizable  by  the  judicial  department  of  the 
State. 

Mr.  Moore  traces  in  an  interesting  way  the  history  of  the 
Executive  power  in  respect  to  acts  of  State.  He  shows  how 
from  the  time  of  Queen  Elizabeth  and  especially  under  the 
Stuarts  there  was  a  constant  struggle  to  extend  the  Royal 
prerogative,  and  one  line  along  which  such  extension  was 
sought  was  this  very  power  of  the  King  to  do  extra  legal 
acts  on  the  ground  that  public  safety  required  them. 

It  is  quite  true  that  this  power  of  the  Executive  Depart- 
ment has  been  much  restrained  in  modern  times  and  now 
exists  within  well  defined  limits.  Still  there  are  a  number 
of  acts  which,  when  committed  by  the  Executive  departments 
of  both  Great  Britain  and  the  United  States,  are  not  subject 
to  judicial  review.  Among  them  are  acts  done  under  martial 
law  and  acts  relating  to  newly  acquired  territory.  In  relation 
to  the  subject  of  Martial  Law  Mr.  Moore  supplies  a  very 
satisfactory  explanation  as  follows: 

"The  civil  society  is  not  dissolved  even  temporarily,  but  a  military 
organization  is  imposed  upon  it.  The  ordinary  law  between  subject 
and  subject  remains  unaffected  whatever  difficulties  may  attend  its 
administration.  But  so  far  as  the  authority  of  the  military  govern- 
ment is  concerned,  its  acts  are  under  a  new  regime,  which  has  super- 
seded the  customary  relations  of  the  executive  and  the  citizen;  and 
whatever  is  done  bona  fide  as  an  act  of  military  authority  is  lawful 
and  cannot  be  questioned  in  civil  courts.  There  is  no  question  hen 
of  the  justification  of  the  particular  act  complained  of  by  necessity; 
the  enquiry  as  to  necessity,  if  it  be  made  at  all,  goes  further  back  or 
forward — viz:  was  the  assumption  of  military  authority  and  the 
supercession  of  ordinary  rule  by  the  establishment  of  martial  law 
necessary;  or  had  the  necessity  for  such  assumption  and  supercession 
ceased?  Neither  is  there  any  question  of  the  liability  after  the  war 
for  acts  done  during  the  war;  it  was  not  merely  the  jurisdiction  but 
the  law  which  was  in  abeyance." 

This  is  a  singularly  clear  statement  of  one  of  the  most  com- 
plicated legal  situations  which  can  arise  namely  the  super- 
cession  of  the  civil  government  by  the  military  power,  and  it 
goes  farther  than  most  attempts  to  deal  with"  the  subject  by 
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showing  the  foundation  on  which  the  military  power  rests. 
This  foundation  is  the  inherent  ability  of  a  government  to 
take  necessary  steps  for  the  safety  of  the  governed.  Such 
steps  are  properly  classed  as  acts  of  state. 

The  United  States  met  many  questions  involving  acts  of 
state  shortly  after  the  Phillipine  Islands  were  acquired,  and 
the  reader  is  referred  to  the  Insular  cases  which  when  examined 
from  this  point  of  view  assume  an  even  more  interesting 
aspect  than  they  ordinarily  present.  Great  Britain  has  had 
similar  cases  dealing  with  the  status  of  colonies  acquired  in 
war  (See  Cook  v.  Sprigg,  (1899)  A.  C.  572,)  andin  this  con- 
nection while  treating  the  perplexing  problem  of  the  relation 
of  a  sovereign  state  to  the  citizens  of  territory  so  acquired 
Mr.  Moore  says: 

"In  the  United  States  it  has  been  repeatedly  affirmed  that  the  new 
government  upon  a  cession  succeeds  merely  to  sovereignty;  that  all 
rights  of  property  remain  unimpaired,  and  that,  independently  of 
any  treaty,  the  new  subjects  have  the  ordinary  rights  of  subjects  in 
property  as  against  the  government." 

It  has  been  possible  in  the  space  at  hand  to  indicate  merely 
in  a  general  way  a  few  of  the  most  interesting  features  of  this 
book,  but  it  may  be  truthfully  said  that  it  will  repay  study. 
It  is  likely  to  be  of  practical  use  only  to  the  international 
lawyer,  but  it  is  instructive  to  every  reader  because  it  helps 
to  define  a  hitherto  doubtful  legal  borderland,  and  furnishes 
an  interesting  historical  reason  for  a  series  of  actions  which 
if  viewed  independently  might  readily  seem  arbitrary  in  the 
extreme. 

1 .  J .  Cr. 

THBiGovERNMENT  op  India,  Being  a  Digest  of  the  Statute 
Law  Relating  Thereto,  With  Historical  Introduction  and 
Explanatory  Matter.  By  Sir  Courtenay  Ilbert,  K.C.S.I., 
Sometime  Law  Member  of  the  Council  of  the  Governor- 
General  of  India.  Second  Edition.  Oxford:  The  Clarendon 
Press.     1907.    Pp.  xxxii,  408. 

This  is  a  revised  edition  of  a  book  published  in  1898.  It 
deserves,  in  our  judgment,  unstinted  praise.  The  always 
fascinating  subject  of  the  British  power  in  India  is  treated 
from  the  point  of  view  of  the  lawyer  and  administrator,  and 
for  conciseness  and  at  the  same  time  completeness  of  treat- 
ment the  work  is  of  signal  excellence. 

The  first  chapter  sets  forth  a  satisfactory  and  interesting 
rcsuml  of  the  history  of  India  so  far  as  the  same  is  necessary 
to  a  clear  understanding  of  the  general  subject.    To  this  is 
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prefixed  a  table  showing  important  data  of  Indian  events, 
side  by  side  with  the  leading  dates  in  general  history.  In 
this  way  a  setting  is  furnished  for  the  subsequent  matter,  at 
once  necessary,  and  at  the  same  time  presented  with  admirable 
judgment  as  to  its  relation  to  the  main  purpose  of  the  book. 
In  the  second  chapter  the  author  considers  the  system  of 
administrative  law  in  force  in  India.  It  is  impossible  to  indi- 
cate in  this  review  even  an  outline  of  the  development  of 
this  topic  for  the  treatment  is  condensed  to  a  degree  that 
makes  further  efforts  to  summarize  almost  impossible.  We 
cannot,  however,  pass  without  mention  the  discussion  of  the 
financial  system  (p.  133)  and  of  the  relation  of  the  imperial 
authority  to  the  "Native  States."  With  respect  to  these 
latter  the  varying  degree  of  local  authority  existing  among 
them  is  explained,  and  the  general  control  by  the  British 
Government,  existing  in  every  instance,  is  summarised  as 
follows  (p.  139): 

"In  the  case  of  every  Native  State  the  British  Government,  as  the 
paramount  Power — (1)  exercises  exclusive  control  over  the  foreign 
relations  of  the  State;  (2)  assumes  a  general,  but  limited,  responsibility 
for  the  internal  peace  of  the  State;  (?)  assumes  a  special  responsibility 
for  the  safety  and  welfare  of  British  subjects  resident  in  the  State; 
and  (4)  requires  subordinate  co-operation  in  the  task  of  resisting  foreign 
aggression  and  maintaining  internal  order." 

It  would  be  interesting  to  follow  out  briefly  the  discussion  of 
the  treatment  accorded  to  these  different  forms  of  supervision 
were  this  possible. 


"The  third  chapter  is  a  digest  of  the  existing  Parliamentary 
ments  relating  to  the  government  of  India,  with  explanatory  notes/* 

These  are  admirably  classified,  and  here  as  elsewhere  through- 
out the  book  marginal  notes  give  great  assistance  to  the 
reader.  To  this  chapter  is  appended  a  table  setting  forth  a 
comparison  between  the  statutory  enactments  and  the 
author's  digest,  enabling  one  to  find  immediately  the  page 
at  which  any  Act  of  Parliament  relating  to  India  which  has 
been  digested,  or  if  it  has  been  omitted  the  reason  therefor. 

In  the  fourth  chapter  questions  in  connection  with  the 
application  of  English  law  to  the  Natives  of  India  are  dis- 
cussed, and  it  is  shown  with  remarkable  clearness  to  what 
extent  religious  and  local  customs  and  ideas,  negative  in  some 
cases,  the  advisability  of  the  application  of  ordinary  English 
rules.  Particularly  is  this  true  it  is  said  within  the  domain 
of  family  law,  including  the  greater  part  of  the  law  of  suc- 
cession and  inheritance,  marriage,  adoption,  etc.,  (p.  337). 

In  the  fifth  and  concluding  chapter  the  author's  purpose, 
as  defined  by  himself,  has  been 
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"to  explain  and  illustrate  the  legal  relations  between  the  Government 
of  British  India  and  the  Government  of  the  Native  States  by  com- 
parison with  the  extra-territorial  powers  exercised  by  British  authori- 
ties in  other  parts  of  the  world,  such  as  the  countries  where  there  is 
consular  jurisdiction,  and  in  particular  the  modern  protectorates.** 

The  subject  itself  discloses  as  well  its  interesting  as  its  diffi- 
cult character,  but  the  chapter  is  full  of  suggestive  thought 
and  quite  on  a  par  in  merit  with  the  rest  of  this  excellent  book. 
While  a  discussion  of  British  power  in  India  will  naturally 
appeal  most  strongly  to  Englishmen,  still  to  many  citizens  of 
the  United  States  the  subject  possesses  a  singular  attraction, 
and  with  the  modern  colonial  problems  of  our  own  country 
a  book  such  as  this  work  of  Sir  Courtenay  Ilbert's  will  find  a 
ready  welcome  among  all  those  who  are  anxious  either  to 
understand  or  to  treat  intelligently,  problems  arising  in  con* 
nection  with  the  government  of  territory  peopled  by  races 
differing  from  our  own  in  traditions  and  customs. 

H .  W.  B. 

Cases  on  Equity  Jurisdiction.  In  two  volumes  with  sundry 
notes  and  references.  By  James  Brown  Scott,  Solicitor 
for  the  Department  of  State,  Professor  of  International 
Law  in  the  George  Washington  University.  New  York: 
Baker,  Voorhis  &  Co.     1906.    Pp.  xiv,  781;   x,  8x0. 

"The  present  collection  is  meant  to  be  a  first  book  in  equity.  It  is* 
therefore,  an  introduction  and  a  guide,  and  as  such  deals  with  funda- 
mental and  underlying  principles.  It  is  believed  that  there  is  a  place 
for  such  a  work,  and  that  a  thorough  familiarity  with  the  essentials 
of  the  subject  should  precede  the  detailed  study  of  the  various  topics 
of  equity  jurisprudence. 

"  For  this  reason  the  first  four  hundred  pages  of  the  work  deal  with 
the  origin,  the  nature,  the  extent  and  limitations  of  equity,  the  inter* 
relation  of  law  and  equity,  and  the  principles  and  maxims  controlling 
the  administration  of  equity.  The  cases  selected  for  this  part  of  the 
work  do  not  merely  illustrate;  they  develop  the  doctrine,  and  it  is 
believed  that  a  careful  study  of  the  various  cases  composing  this  part 
will  prepare  the  student  to  cross  the  threshold  and  examine  in  detail 
with  fulness  of  knowledge  the  various  phases  of  the  subject/9 

These  paragraphs,  expressing  the  professed  purpose  of  this 
accomplished  author,  describe  with  great  clearness  the  first 
part  of  this  collection  of  cases.  Following  this  preliminary 
matter  the  cases  and  authorities  printed  refer  to  Equitable 
Rights,  being  grouped  under  the  general  heads,  Accident, 
Mistake,  Fraud,  Notice,  Estoppel  and  Conversion,  Reconver- 
sion and  Election.  Cases  relating  to  Remedies  are  then  taken 
up  under  the  divisions,  Injunctions  in  cases  of  Waste,  Trespass, 
Nuisance  and  Labor  Disputes,  Specific  Performance,  and 
Rescission,  Reformation  and  Cancellation  of  Instruments. 
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Excellent  judgment  has  been  shown  in  the  selection  and 
arrangement  of  the  material,  and  while  the  author  makes  a 
graceful  apology  for  the  presence  of  numerous  familar  cases, 
we  do  not  feel  that  the  book  in  any  respect  evidences  a 
tendency  to  appropriate  unduly  the  results  of  other  collections. 
At  the  same  time  it  includes  to  a  marked  degree  the  important 
recent  decisions  in  relation  to  matters  of  equity  jurisdiction. 
The  notes  are  valuable,  and  while  not  extensive  form  a  very 
important  part  of  the  work. 

A  third  volume  is  promised  to  be  devoted  to  the  subject 
of  Equity  Pleading  and  in  it  Mr.  Scott  intends  to  include 
cases  dealing  with  Interpleader,  Bills  to  Remove  Cloud  on 
Title,  Bills  Quia  Timet,  Bills  of  Peace  and  Bills  of  Account, 
all  of  which  he  regards  as  so  technical  in  their  nature  as  to 
require  familiarity  with  equity  pleading  before  they  can  be 
studied  to  advantage. 

H.  W.  B. 

Wood's  Practice  Evidence.  By  H.  G.  Wood.  Second 
Edition,  by  Arthur  W.  Blareiiorb.  Albany:  Banks  & 
Company.    1906.    Pp.  xiv,  766. 

This  work  on  Evidence  is  not  a  thorough  or  even  an  ele- 
mentary treatise  of  tlte  principles  underlying  this  branch  of 
the  law,  nor,  on  the  other  hand  is  it  a  mere  digest  of  cases, 
but  it  resembles  the  latter  rather  than  the  former.  It  is 
intended  as 

"a  'handy9  book  for  reference  in  the  multifarious  questions  that  arise 
in  the  trial  of  causes  as  to  the  admissibility  of  certain  classes  of  evi- 
dence/' 

and  in  carrying  out  this  intention,  the  authors  have  sum- 
marized the  principles  of  a  vast  number  of  cases  and  collected 
these  principles  in  orderly  fashion.  It  is,  therefore,  a  book 
to  which  a  lawyer  would  turn  for  the  purpose  of  finding  a 
decision  in  point  rather  than  for  the  purpose  of  securing  an 
adequate  discussion  of  a  principle  which  might  enable  him  to 
solve  a  new  problem. 

Many  practitioners  are  no  doubt  familiar  with  the  first 
edition  of  this  work  and  with  its  plan  and  purpose.  Thirteen 
hundred  new  cases  have  been  inserted  in  this  edition,  all  of 
which  its  author  has  personally  examined,  and  which  he  says 
contain  some  intelligent  discussion  of  the  subject  decided. 
Obviously  it  is  the  type  of  book  in  which  new  editions  are 
essential  and  necessarily  supersede  former  ones,  finding  its 
value  in  the  completeness  with  which  the  decisions  have  been 
collected. 
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The  divisions  of  the  subject  *^  *^J$fi£?%£k 
ones.  Recognising  the  rK^tSsV?; 
respect  to  book  entries  as  ^^, a2itSs5r  and  Judicial 
tionTarising  under  the  d^n«^  {?^S  a  full  citation 
Notice,  particular  care  has  beentaken  to  P^J^  that  tbe 
of  authorities  upon  these  topics  "  "^empt  at  least  *° 
author  has  not  deemed  it  *ortjbwh0e  SflffSS*  to  content 
develop  the  sub  ects  along  logical  to«.  £*  numerous  holding* 
himselfwith  an  orderly  presentation  of  ^^^perficial 
of  decided  cases  grouped  according  to  thor  rawer  *»*» 
resemblance.  ui,- ♦»»•  one  before  him  tbe 

To  the  lawyer  in  search  of  a  case  Wee  J^^^te  vai«e 
book  has  a  distinct  value,  ^e^cve^er ™hinsUnce 
would  have  been  greatly  »>««««*  bv .S3 ^principles  wbicb 
a  careful  development  of  the  *«^SjS«ol  evidence  are 
determine  the  directions  along  which  the nats  w  conne. 

growing.  Without  such  treatment  the  boo*  «». 
prove  of  temporary  valve  only.  ^  yj  &. 
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THE  COURTS  OP  PENNSYLVANIA  PRIOR  TO  1701. 

For  more  than  two  hundred  years  the  courts  of  prov- 
ince and  state  have  administered  justice  to  the  inhabi- 
tants of  Pennsylvania.  Created  under  the  peculiar 
conditions  surrounding  the  foundation  of  the*  colony, 
subjected  to  numerous  legislative  experiments,  their 
organization  and  practice  present  many  peculiarities 
that  can  only  be  understood  by  a  reference  to  their 
history.  This  history  has  been  sadly  neglected  owing 
partly  to  the  paucity  of  material,  and  partly  to  lack 
of  interest.  The  founders  were  more  bent  on  develop- 
ing the  resources  and  organizing  the  administration 
of  the  great  territory  that  had  come  under  their  con- 
trol, than  on  preserving  the  records  of  their  proceed- 
ings for  the  benefit  of  posterity,  while  their  immediate 
descendants,  living  in  an  uncritical  age  and  possessed 
with  a  passion  for  rhetoric  to  the  exclusion  of  history 
.carelessly  permitted  the  records  of  the  preceding  gen 
eration  to  be  scattered  or  ruthlessly  destroyed.  Docu- 
ments that  would  now  be  regarded  as  precious  memor- 
ials of  the  past,  and  that  would  throw  valuable  light  on 
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our  early  institutions,  were  used  to  feed  the  fires  in  the 
old  court  house.  Fortunately,  sufficient  fragments 
have  escaped  and  found  their  way  into  the  collections 
of  individuals  and  societies  to  enable  us,  with  the  aid 
of  the  State  archives,  to  present,  if  not  a  picture,  at 
least  a  sketch  of  the  judicial  organization  and  procedure 
in  days  which  the  rapidity  of  our  national  develop- 
ment has  made  more  remote  in  thought  than  in  time. 

As  the  first  organized  settlements  in  the  territory 
now  included  in  the  State  of  Pennsylvania  were  those 
of  the  Swedes  and  the  Dutch,  so  the  first  courts  of  jus- 
tice were  established  under  their  auspices.  To  give  a 
complete  account  of  their  administration  would  involve 
a  tedious  narrative  of  the  political  vicissitudes  of  these 
unsuccessful  colonies  which  never  developed  to  the 
point  of  establishing  lasting  institutions.  In  fact, 
throughout  their  stormy  history  the  judicial  and  execu- 
tive functions  of  the  various  governors  and  local  officials 
are  scarcely  distinguishable. 

It  would  seem,  however,  that  the  first  court  in  the 
proper  sense  must  have  been  established'  by  the  Swed- 
ish governor,  John  Printz,  who  arrived  at  the  settle- 
ments on  the  Delaware  in  164a  with  instructions  "to 
decide  all  controversies  according  to  the  laws,  customs 
and  usages  of  Sweden;  and  that  as  regarded  police, 
government  and  justice,  they  were  to  be  administered 
in  the  name  of  her  majesty  and  the  crown  of  Sweden" 
(then  worn  by  Christina,  the  little  daughter  of  the 
great  Gustavus  Adolphus.) 

Printz  established  the  seat  of  government  on  the 
island  of  Tinicum,  but  he  must  have  found  his  duties 
onerous,  for  he  wrote  several  times  to  obtain  the  services 
of  a  learned  and  able  man  to  administer  justice  and 
attend  to  the  law  business.  The  territory,  however, 
passed  into  the  possession  of  the  Dutch  West  India 
Company,  and  Swedish  law  ceased  to  be  a  factor  in  the 
development  of  Pennsylvania,  although  the  Swedes 
were  permitted  to  retain  their  own  magistrates,  under 
the  supervision  of  the  officials  of  their  conquerors. 
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In  1655  a  vice  directorship  of  the  "  South  River" 
was  created,  and  Jean  Paul  Jacquct,  who  for  years  had 
been  an  agent  for  the  company  in  Brazil,  was  appointed 
to  the  office.  Andries  iluddc  was  named  as  secretary, 
a  commissary  was  appointed,  and  these,  with  two  others, 
formed  a  council  for  general  administration,  as  well  as  a 
court  for  the  trial  of  civil  and  criminal  cases,  with  right 
of  appeal  in  all  important  matters  to  the  director  and 
council  in  New  Amsterdam.  The  minutes  of  this  court 
from  December,  1655  to  March  1657  have  been  pre- 
served, and  afford  some  interesting  information  upon  the 
methods  and  procedure  of  the  Dutch  justices,  as  well 
as  the  social  condition  of  the  colonists.  Actions  for  the 
recovery  of  small  debts  arc  most  frequent  on  the  civil 
side,  while  on  the  criminal  side,  complaints  for  minor 
breaches  of  the  peace  are  the  principal  matters  dis- 
posed of.  The  striking  features  of  these  trials  is  the 
mild  and  paternal  attitude  of  the  court,  the  constant 
endeavor  to  obtain  amicable  adjustments  of  disputes, 
the  merciful  treatment  of  offenders,  and  the  leniency 
to  unfortunate  debtors. 

The  following  case,  extracted  from  the  minutes  of  the 
court,  July  7,  1656,  is  interesting  as  an  early  attempt 
to  apply  the  principles  of  set-off: 

"Tan  Plaman  appears  before  the  council  against  the  wife  of  Tobias 
Wilieborgh,  and  demand*  payment  for  a  shut  lost  by  her,  the  da* 
fendant,  and  for  passage  from  the  manhattans  hither,  vis. 

for  the  shirt 14 

for  her  passage  ft  freight  16 

3° 
The  defendant  says,  that  she  lost  on  the  voyage,  being  wracked 
with  the  bark,  a  chest  containing  four  shirts,  one  coat  of  red  duffel* 
one  underwaist  coat,  and  a  powder  horn  with  copper  mountings, 
valued  by  her,  the  defendant  at  fl  9% 
Paid  to  plaintiff  in  money  fl  4 
Prom  above  flat 

3* 

The  defendant  is  told  that  the  freight  shall  be  set  off  aninst  bar 
lost  goods;  in  regard  to  the  shirt,  she  is  ordered  to  pay  plaintiff  four 
guilders  15  stivers. M 

A  second  case  gives  new  and  interesting  grounds  for  a 
continuance: 
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"Before  the  council  appeared  Jacob  Cribbe  against  Robert  Martvn 
and  complained  that  he  Robert  Martyn  had  shot  and  killed  his,  the 
plaintiff's  pig.  Defendant  answers,  that  fourteen  days  ago  he  en- 
treated the  plaintiff  to  pen  up  his  hogs  as  the  same  did  grea\  damage 
to  his  com.  Plaintiff  upon  being  asked  what  he  wanted,  answers, 
"Payment  for  his  pig."  It  was  proposed  to  the  parties,  that  plain- 
tiff shall  take  the  pig,  as  it  is  still  living,  but  that  if  it  should  die, 
each  one  shall  keep  his  action  in  the  law  unprejudiced. 

As  in  the  other  Dutch  settlements  the  principal  prose- 
cuting officer  of  the  district  was  the  Schout  whose  duties 
combined  those  of  a  sheriff  and  district  attorney;  he 
convened  the  justices'  courts  and  executed  the  orders 
of  the  States  General  and  officials  of  the  company. 
Where  local  courts  were  established  the  justices  were 
known  as  schepens.  Their  jurisdiction  extended-  to  the 
rendition  of  judgment  for  sums  tinder  one  hundred 
guilders.  In  cases  exceeding  that  amount  the  party 
aggrieved  was  allowed  an  appeal  to  the  Director  Gen- 
eral and  Council  of  the  New  Netherlands.  The  schep- 
ens also  had  authority  to  pronounce  sentence  in  crim- 
inal cases  subject  to  appeal. 

In  1656  the  Dutch  West  India  Company,  being  deeply 
in  debt  and  compelled  to  obtain  aid  from  the  City  of 
Amsterdam,  transferred  to  that  city  a  portion  of  their 
possessions  on  the  Delaware,  This  colony  was  called 
New  Amstel,  special  inducements  were  held  out  to  emi- 
grants, and  a  town  government  was  established  consist- 
ing of  a  schout,  three  burgomasters  and  five  to  seven 
schepens,  a  formidable  body  for  the  government  of  a 
village  of  less  than  five  hundred  inhabitants.  Thence- 
forth the  jusisdiction  on  the  river  was  divided  between 
the  officials  of  the  company  and  those  of  the  city's 
colony. 

Laws  and  ordinances  were  sent  from  New  Amster- 
dam to  the  Delaware  and  there  proclaimed  for  the 
general  government  of  that  territory.  With  occasional 
modifications,  they  were  the  same  as  prevailed  in  the 
older  settlements  on  the  Hudson,  the  ordinances  of  the 
West  India  Company,  the  Civil  Law,  the  enactments  of 
the  States  General,  and  the  customs  of  Holland. 

At  the  last  period  of  the  Dutch  dominion  (1673-4) 
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three  judicial  districts  were  recognized,  one  for  the 
inhabitants  of  the  Whorekill,  between  Cape  Henlopen 
and  "Boom ties"  (Bombay)  Hook,  another  for  New 
Amstel,  from  Bombay  Hook  to  Kristina  Kill,  and 
a  third  for  Upland  from  Kristina  Kill  "unto  the 
head  of  the  river.  Roughly  speaking,  the  first  of 
these  districts  corresponds  to  the  lower  counties  of  the 
State  of  Delaware,  the  second  to  New  Castle  County, 
and  the  third  to  so  much  of  the  southeastern  part  of 
Pennsylvania  as  was  then  settled,  extending  to  the 
falls  at  Trenton.  The  humble  and  widely  scattered 
settlers  seldom  had  time  or  occasion  to  indulge  in  law 
suits  involving  questions  or  amounts  beyond  the  lim- 
ited jurisdiction  of  the  schepens,  but  such  disputes  as 
did  arise  were  the  cause  of  endless  discussion  and  much 
heartburning  between  the  officers  of  the  West  India 
Company  and  those  of  the  City  of  Amsterdam,  whose 
jealousies  were  thereby  excited  and  whose  complaints 
and  recriminations  distracted  the  governor  at  New 
Amsterdam.  In  justifying  the  action  of  the  council  in 
such  a  contest  Peter  Stuyvesant  writes  to  the  Directors 
in  Holland:  "We  might  here  remark  upon  and  continue 
with  the  insults  and  slights,  heaped  on  your  Hon** 
Worships9  servants  in  their  capacity  as  supreme  judges 
of  this  province,  but  will  desist  for  the  present  to  keep 
ourselves  above  party  spirit  and  avoid  further  ditv 
pleasures. "  Appeals  heard  and  decided  by  the  governor 
and  council  seem  to  have  been  carried  to  the  directors 
in  Holland,  and  occasionally  reversed  to  the  chagrin  of 
Stuyvesant,  who  thus  reproaches  his  employers  in  a 
letter  dated  July  ax,  1661 : 

"Your  Noble  Worships  say  in  regard  to  the  third  and  last  point 
concerning  the  appeal  and  the  reversing  of  a  sentence  pronounced 
against  cne  Jan  Gerritsen  van  Marcken,  that  we  would  have  done 
better  not  to  meddle  with  this  case.  Honorable  Worships!  It  enr> 
passes  our  conception  to  understand  how  to  avoid  such  proceedings 
and  the  reproaches  following  them,  how  to  satisfy  your  Honors  and 
the  parties  to  the  suit  without  exposing  ourselves  to  blame  for  refus- 
ing a  hearing  and  justice,  as  long  as  it  is  your  Hon**  Worships*  order, 
and  pleasure,  that  appeals  are  to  be  brought  before  your-  Honors1 
humble  servants  and  we  declare  with  good  conscience  that  in  this 
and  the  abovementioned  case  we  have  not  aimed  at  nor  intended 
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anything  else,  but  what  we  in  our  humble  opinion  judged  to  be  jost, 
equitable  and  our  duty:  God  the  Oroiniecient  is  the  witness  lor  it: 
we  have  no  knowledge  of  it,  that  the  Sheriff  van  Swterinsjsn  was  to 
be  forced  bore,  to  ask  pardon  of  God  and  justice  in  addition  to  whet 
hit  opponent  had  demanded:  we  refer  to  the  sentences  regarding 
this  point. M 

Dutch  rule  and  Dutch  laws,  however,  were  not  destined 
to  endure  on  the  Delaware.  On  the  twelfth  of  March 
1664,  Charles  II  of  England  granted  to  his  brother  the 
Duke  of  York  (afterwards  James  II)  the  territory  com- 
prising the  New  Netherlands  to  hold  "  in  free  and  common 
socage  and  not  in  capite  or  by  Knight  service/9  the 
consideration  named  in  the  charter  being  the  payment 
within  ninety  days  after  demand  in  each  year  of  forty 
beaver  skins.  To  the  Duke  was  given  full  power  to 
govern  the  inhabitants  of  the  territories  according  to 
such  laws  as  he  should  establish,  not  contrary  to  the 
laws  of  England,  reserving  to  the  crown  the  right  to 
hear  and  determine  appeals  from  judgments  or  sentences 
there  given. 

With  the  history  of  the  conquest  of  the  New  Nether- 
lands we  are  not  directly  concerned;  suffice  it  to  say 
that  Sir  Robert  Carr  who  was  charged  with  the  reducing 
of  the  Dutch  possessions  on  the  Delaware  arrived  at 
that  river  in  the  latter  part  of  September  1664,  and 
without  much  bloodshed  obtained  the  surrender  of  the 
colony.  Carr  established  the  seat  of  government  at 
New  Amstel,  the  name  of  which  was  now  changed  to 
New  Castle,  and  under  the  terms  of  his  agreement  with 
the  inhabitants,  continued  all  the  magistrates  in  their 
offices  as  formerly,  upon  their  taking  oath  of  allegiance. 
The  wise  policy  of  enlisting  the  local  authorities  in 
support  of  the  new  government  was  continued,  and  the 
Dutch  and  Swedish  magistrates  administered  justice 
to  their  neighbors  until  long  after  the  arrival  of  Wil- 
liam Perm.  » 

The  period  of  the  Duke  of  York's  rule  is  of  more  im- 
portance in  our  judicial  history  than  at  first  would  be 
supposed.  It  was  a  formative  period,  and  the  law  and 
practice  as  then  developed  had  a  marked  influence  upon 
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the  early  VgrJJlinn  off  the  Ih  wince  off  IVuusyln 
The  estaHislmienl  of  Fngfrsfc  jurisptialcncc  in  the  col- 
onies on  the  Delaware  was  not  the  work  of  a  day.  bat  a 
gradual  process,  involving  compromises  with  the  estab* 
Itdwv^  f^n^fii^c  and  practices  of  the  inhabitants*  the 
gradual  transformation  of  the  Dutch  schouts  and 
schepens  into  their  English  equivalents*  the  education  of 
the  magistracy  in  the  rudiments  of  English  court  practice 
and  the  actual  modification  of  many  of  the  rules  of  the 
common  law,  both  as  to  ptupaly  and  practice,  to  meet 
the  necessities  of  the  primitive. social  conditions  in  the 
New  World. 

The  legal  conceptions  of  the  new  rulers  found  expres- 
sion in  a  brief  code  promulgated  at  Hempstead,  Long 
Island,  in  March  1664,  which,  quaint  and  unsystematic 
as  it  may  seem  to  us  now,  contained  several  notable 
departures  from  the  common  law  which  are  well  worth 
careful  study  by  those  interested  in  legal  history.  Al- 
though outside  of  the  scope  of  this  discussion  it  may  be 
of  interest  to  refer  to  the  provisions  for  the  administra- 
tion of  decedent's  estates,  the  registration  of  births, 
deaths,  and  marriages,  and  particularly  to  the  require- 
ment for  the  acknowledgment  and  recording  of  deeds 
and  mortgages,  where  the  grantor  remained  in  posses- 


As  to  the  remedial  law,  it  was  provided  that  all  ac- 
tions of  debt  or  trespass  under  the  value  of  five  pounds 
between  neighbors  should  be  put  to  the  arbitration  of 
two  indifferent  persons  of  the  neighborhood  to  be  nom- 
inated by  the  constable,  or  if  the  parties  refused  their 
arbitration,  the  justice  of  the  peace  should  choose  three 
other  persons  who  were  to  meet  at  the  cost  of  the  dis- 
senter from  the  first  arbitration,  and  their  award  should  be 
conclusive.  It  is  important  to  note  this  provision  since 
arbitration  occupied  such  a  prominent  place  in  Penn's 
system  of  justice,  was  by  far  the  most  popular  method  of 
determining  minor  civil  cases  during  the  early  period  in 
Pennsylvania  and,  though  less  used  now,  is  still  a  part  of 
the  law. 
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The  courts  were  organized  by  the  new  governor  on  a 
basis  not  dissimilar  from  that  which  already  prevailed 
under  the  Dutch  rule,  with  modifications  suggested  by 
the  practice  in  the  older  English  colonies.  The  prin- 
cipal court  was  the  General  Court  of  Assizes,  held  once  a 
year  in  the  autumn,  presided  over  by  the  governor, 
and  attended  by  the  council,  the  mayor  and  aldermen 
of  New  York,  and  the  justices  of  the  various  courts  of 
sessions.  The  limits  of  the  jurisdiction  of  this  court 
were  undefined,  and  it  seems  to  have  combined  both 
legislative  and  judicial  functions;  indeed  it  was  the 
closest  approximation  to  a  legislature  that  New  York 
was  destined  to  enjoy  for  some  time.  The  court  heard 
appeals  from  the  sessions,  tried  the  more  important 
civil  cases,  heard  complaints  against  local  officials 
and  tried  all  capital  cases,  except  where  a  special  com- 
mission of  oyer  and  terminer  was  issued  to  the  justices 
of  a  distant  community  in  order  to  obtain  a  more  speedy 
trial.  In  this  connection  it  should  be  noted  that  capital 
offenses  were  few  and  punishments  not  severe,  the  laws 
in  this  respect  resembling  the  merciful  code  of  William 
Penn  rather  than  the  bloodthirsty  system  which  then 
and  for  many  years  afterward  disfigured  the  criminal 
law  of  England 

Courts  of  Sessions  were  established  in  districts  roughly 
corresponding  to  counties  (in  the  neighborhood  ofr'New 
York  called  Ridings  in  imitation  of  the  division  of  the 
English  County  of  Yorkshire).  These  courts  were  held 
three  times  in  the  year,  and  were  attended  by  the 
justices  of  the  peace.  The  governor,  if  present,  presided 
or  in  his  absence  a  member  of  the  council  or  the  senior 
justice.  All  actions  from  the  value  of  five  to  twenty 
pounds  were  triable  at  this  court,  from  which  there 
was  no  appeal  "unless  the  debt  appear  to  be  above  the 
summe  of  twenty  pounds  or  where  there  is  dubiousness 
in  the  expression  of  the  law."  In  addition  the  court 
was  charged  with  the  granting  of  letters  of  adminis- 
tration, the  preservation  of  the  peace,  the  trial  of  petty 
offenders,   and  the  usual  duties  associated   with  the 
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quarter  sessions  including  the  granting  of  liquor  licenses, 
a  duty  still  imposed  on  our  quarter  sessions  to  the  dis- 
comfort of  the  judges.  In  this  connection  the  law 
provided: 

"Every  person  Licenced  to  keep  an  Ordinary  shall  always  be) 
provided  of  strong  and  wholesome  Beer,  of  four  bushels  of  malt. 
at  the  least  to  the  Hoggshead  which  he  shall  not  Sell  at  above  two 
pence  the  quart  under  the  penalty  of  twenty  shillings,  for  the  first 
Offence,  forty  shillings  for  the  Second,  and  loss  of  his  Licence.  It 
is  permitted  to  any  to  sell  Beer  out  of  the  Doores  at  a  peny  the  Ale) 
quart  or  under. 

"No  Licenced  Person  shall  suffer  any  to  Drink  excessively  or  at 
unseasonable  hours  after  Nine  of  the  Clock  at  night  in  or  about  any 
their  houses  upon  penalty  of  two  shillings  six  pence  for  every  Offence 
if  Complaint  and  proofe  be  made  thereof." 

"No  Licenced  Person  shall  unreasonably  exact  upon  his  Guest 
for  any  sort  of  entertainment,  and  no  man  shall  be  compelled  to  pay 
above  eight  pence  a  Meale,  with  small  beer  only,  unless  the  Guest 
shall  make  other  agreement  with  the  person  so  lycenced." 

"No  Licence  shall  be  granted  by  any  two  Justices  in  Sessions  for 
above  the  terme  of  oneyear,  but  every  person  so  Licenced  before  the 
expiration  of  the  said  Terme  shall  and  are  hereby  enjoyned  to  repair 
to  the  Sessions  of  that  Jurisdiction  for  renewing  their  several  Licences 
for  which  they  shall  pay  to  the  Clark  of  the  Sessions  two  Shillings 
Six  pence,  or  else  they  shall  forfeit  five  pounds  as  unlicenced  persons?* 

Last  in  the  official  scale  were  the  constables,  whose  badge 
of  office  was  a  staff  six  feet  long  with  the  King's  arms 
thereon.  Among  their  other  onerous  duties  they  were 
required  to  whip  or  punish  any  one  so  ordered  by  author- 
ity "unless  they  can  get  an  other  person  to  do  it." 

A  singular  feature  of  the  code  was  the  section  relat- 
ing to  jurors.  It  was  provided  that,  "No  jury  shall 
exceed  the  number  of  seaven  nor  be  under  six  unless  in 
Special  Cases  upon  Life  and  Death,  the  Justices  shall 
thinke  fitt  to  Appoint  twelve." 

"A  verdict  shall  be  so  esteemed,  when  the  major 
part  of  the  Jury  is  agreed,  and  the  Minor  shall  be  con- 
cluded by  the  Major  without  the  allowance  of  any  pro- 
test by  any  of  them  to  the  contrary;  except  in  case  of 
Life  and  Death  where  the  whole  Jury  is  to  be  Unani- 
mous in  their  Verdict. " 

This  remarkable  innovation  upon  the  English  jury 
system  was  not  destined  to  survive.  In  the  records  of 
the  court  of  Upland,  to  which  reference  will  be  made 
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• 

hereafter,  there  is  a  case  concerning  title  to  real  estate 
which  was  tried  in  1681  before  a  jury  of  seven,  but  in 
other  cases  in  the  same  court  juries  of  twelve  were 
drawn. 

Such  are  some,  but  by  no  means  all,  of  the  interest- 
ing features  of  this  code  which  is  stated  to  have  been 
"collected  out  of  the  Severall  Laws  now  in  force  in  His 
Majesties  Plantations, "  and  which  was  probably  prepared 
by  Governor  Nicholls  with  the  assistance  of  the  secre- 
tary and  the  members  of  the  Court  of  Assizes.  The  greater 
part  of  Long  Island  had  been,  before  this,  occupied  by 
settlers  from  New  England  and  from  the  laws  of  the  New 
England  settlements  much  of  its  material  was  drawn, 
with  Ma  relaxation  of  their  severity  in  matters  of  con* 
science  and  religion"  and  additions  from  English  and 
Dutch  sources,  the  whole  being  molded  into  such 
form  as  best  to  meet  the  needs  of  civil  administra- 
tion in  a  proprietary  province,  without  attempting 
to  exploit  any  theoretical  views  on  jurisprudence.  In- 
deed, we  may  recognize  in  this  and  other  provincial 
codes  a  kindred  spirit,  drawing  upon  a  common  source 
for  so  much  of  English  law  and  custom  as  could  be 
applied  to  the  social  and  economic  conditions  of  frontier 
life  and  for  so  much  of  English  practice  as  would  retain 
the  names  of  actions,  debt,  replevin,  etc,  with  a  very 
crude  appreciation  of  their  distinctions,  rejecting  much 
that  a  trained  bar  would  not  willingly  have  parted  with 
and  which  would  scarcely  have  been  permitted  had  the 
Privy  Council  kept  as  strict  an  eye  upon  provincial 
legislation  then  as  they  did  in  later  times. 

We  may  further  recognize  the  germs  of  a  provincial 
common  law,  based  on  the  principle,  as  stated  by  Slack- 
stone,  that  the  colonists  carried  with  them  only  so  much 
of  the  English  law  as  was  applicable  to  their  own  situ- 
ation, and  were  unaffected  by  English  statutes  passed 
after  the  establishment  of  the  colony,  unless  particu- 
larly named  therein.  In  all  the  proprietary  colonies, 
the  most  marked  feature  in  the  early  judicial  system 
is  the*  predominance  of  the  governor  and  council.   This 
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was  true,  as  vre  see,  m  New  York,  aa^tnas  also 
land  and  the  Carolinas.  m  al  of  which  colomes  tney 
formed  part  of  or  cunqiUitrri  tie  highest  pnmnoal 
court.  FbrafewyewmWertJeraeyooan^owlwinB* 
part  of  the  court  of  appeals.  The  part  played  »?_" 
council  in  Pennsylvania  »31  **  referred  to  he— 

The  Duke  of  York's  laws  were  not  pot  into 
in  the  territories  on  the  Delaware  immediately  «l»\ 
adoption.  As  already  stated  the  Dutch  and  Swwfash 
magistrates  were  retained  in  office,  but  it  was  wisely 
resolved  to  carry  the  necessary  changes  into  ffiect  grad- 
ually.  In  1668  Governor  Lovelace  issued  directaws  to 
Deputy  Governor  John  Carre  to  associate Jf*^1""^ 
and  certain  magistrates  with  himself  as  a  council,  and 
that 

_•  -  -a    a,    r„ ■  ■■■It   rVwma«aA»SAia«l  tO   titt  MM   GOMMNHP  wT   BU 


othw.    T»tlMMd  ttat 

them  may  **,°  *•»  coajMM*  t» 

the  Public  Wdfoi*  A:  CommmJi 


Under  this  plan  the  government  was  steadily  biougbt 
into  harmony  with  English  ideas,  the  twnporarydeck 
received  in  1673,  when  the  Dutch  for  a  few  brief  months 
repossessed  themselves  of  the  New  Netherlands,  scarcely 
mterrupting  this  process.  At  a  council  held  at  New 
York,  May  17. 167s.  ft  was  ordered: 


daman  to  the  value  of  ten  powjda  ****** ,•££•*!        inhabitant* 
Shorn  be  will  nominate  4  confitm  one. 
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Finally,  on  September  26,  1676,  an  ordinance  was 
passed  by  Governor  Andres  and  the  council  formally 
introducing  the  Duke  of  York's  laws  and  establishing 
courts  on  the  Delaware,  the  material  portion  of  which 
is  as  follows: 

"Whereas  upon  a  peticon  of  the  Magistrates  and  officers  of  New 
Cattle  and  Delaware  River,  Govern/  Lovelace  did  resolve  ft  in  part 
settle  the'  Establish  Lawes  of  this  Government  and  appoint  soma 
magistrates  under  an  English  Denominacon  accordingly,  In  the 
which  their  having  been  an  obstruction  for  reason  of  the  late  wanes 
ft  Change  of  Government;  And  findeing  now  an  absolute  necessity 
for  y*  well  being  of  the  Inhabitants,  to  make  a  speedy  settlement, 
to  be  a  generall  knowne  rule  unto  them  for  the  future,  Vpon  mature 
deliberation  and  advise  of  my  Councell,  I  have  resolved,  and  by 
vertue  of  the  Authority  derived  unto  me,  doe  hereby  in  his  Ma~ 
Name  Order  as  followeth. 

"1.  That  the  booke  of  Lawes  Establisht  by  his  Royal  Highnesee 
ft  practiced  in  New  Yorke,  Long  Island,  and  Dependencies  bee  like 
wise  in  force,  and  practiced  in  this  River  and  Precincts,  Except  the 
Constables  Courts,  Country  Rates  ft  some-other  things  peculiar  to 
Long  Island,  and  the  Militia  as  now  ordered  to  rematne  in  y*  King, 
but  that  a  constable  in  each  place  bee  yearely  chosen  for  the  Pres- 
ervacon  of  his  Ma11**  Peace  with  all  other  Power  as  directed  by  y*  law. 

"s.  That  there  bee  three  Courts  held  in  y*  several  (parts  of  the 
river)  ft  bay  as  formerly.  To  witt  one  in  the  Townes  (New  Castle) 
one  above  at  Uplands  another  below  at  the  WhorekiL 

"3.  That  the  said  Courts  consist  of  Justices  of  the  Peace  whereof 
three  make  a  Coram,  ft  to  have  the  Power  of  a  Court  of  Sessions  ft 
decide  all  matters  under  twenty  pounds  without  Appeals,  in  which 
Court  the  oldest  Justice  to  preside,  unless  otherwise  agreed  amongst 
themselves  above  twenty  pounds  ft  for  crime  Extending  to  fife 
Limbo  or  Banishment,  to  admitt  appeal  to  the  Court  of  Assises. 

"4.  That  all  small  matters  under  the  value  of  (iv  pounds  may  be 
determined  by  the  Court  without  a  jury  unless  desired  oy  the  Partyes 
as  also  matters  of  Equity. 

M$.  That  the  Court  for  New  Castle  bee  held  once  a  month,  to 
begin  the  first  Tuesday  in  each  Month  And  the  Court  for  Uplands  ft 
the  Whorekill,  Quarterly  ft  to  begin  the  Second  Tuesday  of  the  Month. 

"6.  That  all  necessary  By  lawes  or  orders  foot  repugnant  to  the 
Lawes  of  the  Government)  made  by  the  said  Courts,  bee  of  force  ft 
binding,  for  the  space  of  one  whole  yeare,  in  the  severaU  places  where 
made,  They  giveing  an  Account  thereof  to  the  Governor  by  the  first 
Convenience,  And  that  noe  fines  be  made  or  imposed  but  by  order 
of  Court. 

"7.  That  the  severaU  Courts  have  power  to  regulate  the  Courts 
and  Offic"  Pees,  not  to  exceed  the  Rates  in  the  books  of  Lawes,  nor 
to  bee  under  halfe  the  Value  therein  exprest. 

"8.  That  there  bee  a  high  Sheriffe  for  the  Towne  of  New  Castle, 
the  River  and  Bay:  And  that  the*  said  high  Sheriffe  have  power  to 
make  an  Under  Sheriffe  or  Marshall  being  a  fitt  person,  and  for  whom 
hee  will  bee  responsable,  to  be  approved  by  the  Court,  But  the  Sheriffs, 
to  act  as  in  England  ft  according  to  the  now  practice  on  Long  Island, 
to  act  as  a  prindpall  officer  in  the  Execution  of  the  Lawes,  but  not 
as  a  Justice  of  the  Peace  or  Magistrate. 

"9.  That  there  bee  fitting  books  provided  for  the  Records  in  which 
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all  JudiciaU  Proceedings  to  be  duety  and  fairely  Entered,  as  atso  atl 
Pub.ick  Orders  from  the  Gov«;rnor  And  the  names  of  the  Magistrates 
&  OlTicers  Authorized,  with  the  time  of  their  Admission:  The  said 
Records  to  bee  kept  in  English,  To  which  all  peYsons  concerned  may 
have  free  Recourse  at  due  or  seasonable  times. 

*'  10.  That  a  fitt  person  for  Clarke  when  Vacant,  be  recommended 
by  each  Court  to  the  Govcrno  for  his  Approbacon  in  whose  hands 
the  said  Rcccords  to  be  kept. 

M  1 1 .  That  all  writts.  Warrants  &  Proceedings  at  Law  shall  be  kept 
in  his  Ma***  Name.  It  haveing  been  practiced  in  y*  Government 
ever  since  the  first  writing  of  the  Law  oookc,  And  being  his  Royall 
Highnesse  Speciall  pleasure  ft  Order." 

The  promulgation  of  the  laws  and  the  more  definite 
instructions  for  the  administration  of  justice  must  have 
given  general  satisfaction,  for  in  their  communications 
with  the  governor  the  justices  seem  to  have  been  in  doubt 
on  many  points,  and  a  delay  in  forwarding  copies  of  the 
laws  seems  to  have  given  them  considerable  anxiety. 
In  a  letter  of  June  8,  1677,  the  magistrates  of  New 
Castle  write:  "We  likewise  humbly  desire  that  the 
sending  of  the  law  booke  may  not  be  forgot,  there  being 
great  occasions  for  the  same. " 

There  is  one  request  for  instructions  that  is  important 
enough  for  special  mention.  On  June  17,  1678,  the 
court  at  New  Castle  drew  up  an  address  upon  a  number 
of  matters  to  be  laid  before  Governor  Andros  for  bis 
opinion.  One  of  these  was:  "To  know  whether  houses 
and  lands  of  p'sons  deceased  or  Runaway,  are  liable 
and  may  be  publicquly  sould  for  ye  paying  the  Partees 
just  debts  In  case  the  prsonall  estate  falls  short  and  how 
the  Court  shall  act  in  that  &  ye  Lyke  business. M 

The  reply  of  the  governor  dated  October  a6,  1678,  to 
this  question  is  brief  and  to  the  point; — "Houses  and 
Improved  lands  are  Lyable  to  pay  Debts,  as  well  as 
moveable  (s)  and  where  none  adminisf  the  co*  may  ap- 
point Som  responsible  persons  to  doe  itt  having  due 
regard  to  Widdows. " 

It  is  needless  to  remark  that  at  common  law  lands 
were  not  subject  to  execution  for  debts  and  that  in  the 
time  of  Charles  II  the  creditors  only  practical  remedy 
was  by  writ  of  Elegit  under  which  the  rents  and  profits 
of  one  half  only  of  the  debtor's  real  estate  could  be  levied 
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on.  Even  Perm's  first  legislation,  as  will  be  seen,  did  not 
venture  as  far  as  the  bold  dictum  of  Governor  Andres. 
That  land  was  subject  to  seizure  for  debts  under  the 
Dutch  rule  is  indicated  by  the  following  extract  from 
the  minutes  of  Jacquct's  court,  February  14,  1657: 

"I sack  AMerton  has  had  seized  by  the  Court  Messenger  subject 
to  the  decision  of  the  Hon"*  Council,  the  immovable  property  belong* 
ing  to  Peter  Hermausen  here  on  the  river." 

From  such  records  as  have  escaped  destruction  we  are 
enabled  to  present  a  fair  outline  of  the  actual  practice 
in  these  primitive  tribunals,  presided  over  by  laymen 
and  unembarrassed  by  the  conflicting  arguments  of  our 
learned  profession.  Appeals  to  New  York  were  fre- 
quent and  were  specially  allowed  by  the  governor,  as 
would  appear  from  the  following  example: 

"By  the  Governor 

Upon  the  request  of  Hans  Picterson,  concerning  several  Judgm* 
of  the  Courts  of  New  Castle  ft  Upland  in  Delaware  tn  a  case  between 
the  sd  Picterson  &  Do  Lawrentius  Carolus,  concerning  a  certain 
Mare,  The  Jureys  tho'  composed  in  part  of  the  same  Persona,  yet 
brought  in  several  Verdicts,  the  Courts  having  given  different  Judgm" 
accordingly,  &  it  not  appearing  by  any  Testimonies  what  Mare  was 
in  Difference;  I  do  therefore  hereby  Order,  that  the  Execucona  in 
sd  Matter  be  Suspended,  &  a  full  Acco*  of  all  sd  Proceeding  in  both 
Co*  be  forthwith  sent  roe. 

Actum  ia  New  York  this  18th  day  of  July  1677. 

B.  ANDROS. 

To  the  Courts  of  New  Castle  and  Upland  ft  all  Officers  in  Delaware 
whom  it  may  concern." 

Such  appeals  were  heard  at  the  General  Court  of 
Assizes  in  the  City  of  New  York,  the  minutes  of  which 
present  a  spirited  picture  of  assembled  worthies.  One 
appeal  from  a  judgment  of  the  court  at  the  Whorekffl 
concerning  the  title  to  a  tract  of  land  was  tried  in  1680 
before  the  following  distinguished  company:  the  Gov- 
ernor Sir  Edmund  Andros,  five  members  of  the  council, 
the  mayor  and  five  aldermen  of  New  York,  the  chief 
justice  of  Nantucket,  the  two  commissaries  of  Albany, 
three  justices  from  New  Jersey,  and  a  dozen  more  from 
Long  Island  and  New  York.  The  judgment  of  the  lower 
court  was  affirmed  at  the  cost  of  the  appellant.    On 
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another  occasion  (in  1681)  the  following  interesting  case 
was  tried: 

"Mv  John  Moll  Justice  of  the  Peace  and  President  of  the  Court  at 
Newcastle  being  called  to  Answer  to  an  Indictment  Exhibttted  against 
him  by  one  Abram  Mann  for  severall  Words  and  Expressions  by  him 
said  to  be  uttered  and  spoken  in  Court  and  at  other  Times,  To  which 
the;  said  John  Moll  pleaded  not  Guilty,  and  a  jury  being  Impanelled 
and  Sworne  with  several  Evidences  they  brought  in  their  Verdict 
and  found  him  guilty  of  Speaking  the  Words  mentioned  in  the  first 
and  second  Articles  and  of  Denying  Execution  when  demanded, 
menconcd  in  the  fourth  Article,  and  for  the  rest  not  Guilty,  the  which 
the  Court  taking  into  Consideration  Do  adjudge  the  said:  Indictment 
to  be  illegal  and  vexatious  and  that  the  said  John  MoU  by  what  found 
against  htm  is  not  Guilty  of  any  Crime  or  Breach  of  any  known  Law 
Therefore  do  Acquitt  the  said  John  Moll  from  the  same  and  Order 
the  said  Abram  Mann  to  Pay  the  Costs  of  Court.  The  said  Mann 
moved  for  an  Appeale  for  England  which  is  granted  he  giving  suffi- 
cient Security  to  the  value  of  One* Thousand  Pounds  to  Prosecute 
the  same  and  pay  damage  to  the  Party  if  lost." 

An  interesting  feature  of  this  case  is  the  allowance 
of  an  appeal  to  England,  which  was  probably  dropped. 
The  parties  also  were  afterwards  prominent  in  Penn's 
government.  Justice  Moll  became  a  member  of  the 
first  Provincial  Council  and  was  one  of  the  committee 
that  drew  up  the  amended  frame  of  government  or 
charter  of  1683,  while  Abram  Mann  was  a  member  of 
the  assembly  from  New  Castle  in  the  sessions  of  1684-5. 

It  would  not  do  to  omit  mention  of  the  first  state  trial, 
if  it  may  be  so  called,  that  was  held  on  the  Delaware. 
Near  the  dose  of  1669  a  disturbance  was  created  by  one 
Marcus  Jacobson,  alias  John  Binkson,  but  better  known 
as  "Long  Finne",  who  pretended  to  be  a  son  of  Con- 
ningsmark,  a  Swedish  general.  Whether  this  so  called 
insurrection  was  a  serious  attempt  to  overthrow  the 
government,  or  a  mere  riotous  or  seditious  disturbance, 
it  was  taken  with  the  utmost  seriousness  by  the  Deputy 
Governor  Carre  as  well  as  Governor  Lovelace.  An  order 
for  the  Finne's  arrest  was  issued,  and  he  was  put  in 
irons,  while  the  other  persons  implicated  were  bound 
over  for  court.  At  a  meeting  of  the  council  in  New 
York  on  October  18,  1669,  it  was  resolved: 


••  Vpon  serious  ft  duo  Consideracon  had  of  the  Insurrection  1 
by  y»  Long  ffinne  at  Delaware,  who  gave  himself  out  to  bee  son  of 
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Coningsmarke  a  Swedish  Gen^rall  ft  y*  dangerous  consequences  thereof. 
It  is  adjudged  thai  y*  said  Long  fiinne  deserves  to  dye  for  the  same. 
Yet  in  regard  that  many  others  being  concerned  w*  him  in  that 
Insurrection  might  be  involved  in  the  same  Premunire  if  the  rigour 
of  the  Law  should  be  extended  &  amongst  them  diverse  simple  and 
ignorant  People:  It  is  thought  fitt  and  Ordered,  that  the  said  Lone 
flume  shall  be  publickly  ft  severely  whipt  ft  stigmatis*d  or  Branded 
in  the  flace  with  the  letter  (R)  with  an  Inscription  written  in  great 
Letters  ft  putt  upon  his  Breast.  That  hee  received  that  Punishment 
for  Attempting  Rebellion,  .after  wh"  that  hee  bee  secured  untill  bet 
can  bee  sent  ft  sold  to  the  Barbadocs  or  some  other  of  those  remoter 
#  Plantations." 

But  after  deciding  upon  his  fate,  it  was  determined 
to  try  him  according  to  the  forms  of  law  and  a  special 
commission  was  issued  to  Mathias  Nicholls  and  others 
to  try  him,  whjse  instructions  were  to  hold  the  court 
according  to  a  prescribed  form  which  presents  an  exceed- 
ingly interesting  picture  of  the  practice  then  followed 
in  a  criminal  trial. 

The  forme  of  holding  the  Co"  at  the  Port  in  Newcastle  upon  Dela- 
ware River  for  the  Tryall  of  the  Long  Finne  &c.  about  the  late  Insur- 
rection, Decern,  y*  6th  1669. 

Vpon  the  meeting  of  the  Court  let  a  proclamation  bee  made  by 
saying,  O  yes,  O  yes,  O  yes.  Silence  is  commanded  in  the  Co"  whilst 
his  MatlM  Commissioners  are   sitting  Vpon    paine  of  imprisonment. 

Lett  the  Commission  be  read  ft  the  Commission"  called  vpon 
afterwards,  if  any  shall  bee  absent  Let  their  names  bee  recorded. 

Then  let  the  proclamacon  bee  made  again  by  O  yes,  as  before, 
after  which  say:  All  manner  of  persons  that  have  anything  to  dot 
at  this  spcciall  Co"  held  by  Comission  from  the  Right  Ho**  Prancis 
Lovelace  Esq.  Governo'  Gem4  vnder  his  Royal  Highness  the  Duke 
of  York  of  all  his  Territories  in  America  draw  neare  to  give  yo*  at- 
tendance, and  if  any  one  have  any  plaint  to  enter  or  suite  to  promt 
cute  let  them  come  forth  ft  they  shall  bet  heard. 

After  this  let  a  jury  of  twelve  good  men  bee  empanneued. 

Then  let  the  Long  Finne  prisoner  in  the  Port  bee  called  for  ft  brought 
to  the  Barr. 

Vpon  which  the  jury  is  to  be  called  over  ft  numbered  out,  two  ftc. 
ft  if  the  prisoner  have  no  exception  against  either  of  them  let  them 
bee  sworne  as  directed  in  the  Booke  of  Laws  for  Tryall  of  Criiranalt, 
and  bid  to  look  vpon  the  prisoner  at  the  Bam. 

The  forme  of  the  oath  is  as  followeth:  You  do  swear  by  the  Ever- 
living  God  that  you  will  conscientiously  try  and  deliver  your  verdkt 
between  or  Sovaraigne  Lord  the  King,  ft  the  prisoner  at  the  Barre 
according  to  evidence  ft  the  Jawes  of  the  Country,  so  helps  you  God 
ft  the  contents  of  this  booke. 

Then  let  the  prisoner  bee  again  called  vpon  and  bid  to  hold  up  hit 
right  hand: 

vis.  John  Binckson  clias  Marcus  Coningsmark  alias  Coningsmarcus 
alias  Mathew  Hincks.  .  .  . 

Then  proceed  with  the  indictment  as  follows: 

John  Binckson,  Thou  standest  here  indicted  by  the  name  of  John 
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Bfadtton 

Hinks,  alias,  etc.  for  that  having  not  the 

•yes  but  being  instigated  by  the  devul 


of  August  in  y*  atst  year  of  the  Rajpee  of  o* 

the  ad  by  the  Grace  of  God  of  England,  Scotland,  Fi 

King,  Defender  of  the  Faith  Ac    Aauoqe*  ~ 

ft  at  several!  other  tunes  ft  places  before. 

traitorously,    feloniously   ft    maliciously 

invade  by  fo.re  of  annes  tins  Governs 

giance  and  protection  of  his  Ma*"  ft  also  didst  most  traitorously 

solicit  ft  entice  divers  ft  threaten  others  of  his  Ma*1"  good  subjects 

to  betray  their  allegiance  to  his  Ma***  the  King  of  England  petsnadmg 

them  to  revolt  ft  adhere  to  a  forraign  prince,  that  m  to  say.  to  the 

King  of  Sweden  in  prosecution  whereof  thou  didst  appoint  and  causa 

to  bee  held  Riotous.  Rontons  ft  Vnlawfull  Assemblies,  breaking  the 

Peace  of  o*  Sovereign  Lord  the  King  and  the  laws  of  tins  Government 

in  such  cases  provided  John  Binkson  fte  what  hast  thou  to  say  for 

thyself.  Art  thou  guilty  of  the  felony  ft  treason  layd  to  thy  chara 

or  not  guilty.     If  hee  says  not  guilty,  then  ask  him  By  whom  wilt 

thou  be  tryed.    If  hee  say  be  God  ft  his  countrey,  say.  God  send  the 

a  good  deliverance. 

Then  call  the  witnesses  and  let  them  bee  sworne  either  to  their 
testimony  already  given  in,  or  to  what  they  will  then  declare  upon 
their  oaths. 

Vpon  which  the  jury  is  to  have  their  charge  giving  them  directing 
them  to  find  the  matter  of  Fact  according  to  the  Evidence  and  then 
let  them  bee  called  over  as  they  go  out  to  consult  upon  their  verdict 
in  which  they  must  all  agree. 

When  the  jury  returns  to  deliver  in  their  verdict  to  the  Co*  let 
them  bee  called  over  againe  ft  then  ask  :  Gent*,  are  you  agreed  upon 
your  verdict  in  this  case  in  difference  between  o*  sovereign  Lord  the 
King  ft  the  prisoner  at  the  Barr.    Upon  their  saying  yes.  asks  who 

shall  speak  tor  you.    Then  the .bring  in  their  verdict 

ft  the  ....  then  read  the  verdict  and  say:  Gentlemen,  this  is  y* 
verdict  upon  which  you  are  all  agreed;  upon  their  saying  yes,  call 
that  the  prisoner  bee  taken  from  the  bane  ft  secured. 

As  a  matter  of  course  the  Finne  was  convicted  and 
sentenced.  The  last  we  hear  of  him  is  in  this  minute 
of  the  council,  January  35,  1669-70: 

••This  day  ye  Long  ffinne  called  Marcus  Jacobsen  was  by  want 
put  on  board  Mr.  Cosseaus  Ship  called  y9  Port  Albany  to  be  Trans* 
ported  ft  sould  at  y*  Barbadoes  according  to  y*  sentence  of  Court  at 
Delaware  for  his  attempting  rebellion.  He  had  beene  a  prisoner 
in  y*  State  house  ever  since  y*  soth  day  of  Decemb*  last." 

We  are  fortunate  in  possessing  the  records  of  the 
courts  of  New  Castle  and  Upland  during  this  period. 
That  of  Upland  is  particularly  interesting  as  presenting 
a  complete  record  of  the  first  county  court  on  Pennsyl- 
vania soil  from  the  year  1676  to  the  announcement,  in 
June,  i68xf  of  the  transfer  of  the  government  to  William 

35 
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Penn.  It  would  be  tedious  to  recite  the  manifold  duties 
performed  by  the  justices,  whose  functions  included 
those  now  [delegated  to  the  county  commissioners, 
directors  of  the  poor  and  auditors  as  well  as  those  per* 
taining  strictly  to  their  judicial  office.  They  granted 
applications  for  taking  up  land,  took  acknowledgements 
of  deeds,  and  exercised  a  general  supervision  over  the 
churches,  the  repair  of  the  highways,  the  maintenance  of 
fences,  the  sale  of  the  time  of  bound  servants,  and  even 
recorded  the  ear  marks  of  cattle.  In  the  practice  of 
the  court  and  in  the  trial  of  cases  the  primitive  methods 
employed  can  only  be  appreciated  by  reading  from  the 
cases  themselves. 

Actions  for  the  recovery  of  debts,  for  assault  and 
battery  and  slander  predominate.  It  would  seem  that 
the  judges  sometimes  found  it  necessary  to  appeal  to 
their  own  tribunal,  as  the  following  case  shows: 

"'Justice  Otto  Ernest  Coch  Pit.     \    In  an  action  of  slaunder 

Moens   Petersen   Staecket   Deft.     J  ft  defamat. 

The  p*  Complaines  that  this  deft,  maliciously  has  defamed  and 
most  highly  slaundered  him  in  his  Honor  and  reputation  by  terrain* 
htm  a  hogh  tbeef,  desires  that  this  deft  (if  hea  or  any  others  can) 
will  prove  ye  same,  or  other  wayes  that  hee  may  bee  punisht  accord- 
ingtoLawe. 

The  deft  sayes  and  protests,  that  hee  never  Knew  heard  or  saw*, 
that  this  Pit  was  guilty  of  any  such  fact,  and  that  hee  to  his  knowl- 
edge never  sayed  any  such  thing,  but  if  that  he  hath  sayed  itt  fas 
the  witness  doe  affirme:)  that  itt  must  haue  ben  in  his  drink,  bee 
humbly  desires  forgivenesse,  sence  hee  finds  himselfe  in  a  great  fault; 

Hans  Juhan,  william  orian  ft  andries  homman  sworne  in  Co* 
declare  that  they  haue  heard  moens  Peterss  Staecket  amy  in  fall 
tearmes  ft  substance,  Mr  Otto  is  a  hogh  theef  of  ye  one  ft  andries 
Boen  of  ye  other  syde  ft  further  say  nott; 

The  Court  haueing  heard  ye  Case  doe  order  that  ye  deft:   shall 


publicoly  in  open  Court  declare  that  hee  has  wrongfully  fablyftmafis- 
tously  slaundered  ft  blamed  this  p*  and  doe  further  fyne  him  lor  as. 
Example  to  others  to  pay  the  sume  of  one  thousand  gilders  w*  the 
Costs; 

The  deft,  did  willingly  m  open  Court,  oeclare  as  above  ft  humbly 
desires  forgivenesse  ft  prayes  that  ye  fyne  may  bee  remitted.  Upon 
ye  intercession  of  Justice  Otto  Ernest,  the  Co*  did  remit  ye  fyne 


aboves: 


Judgments  are  entered  sometimes  in  guilders  and 
styvers  and  sometimes  in  pounds  of  tobacco,  wheat  or 
other  products. 
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An  interesting  case,  showing  the  practice  in  attach- 
ment, is  that  of 

James  Sanderlins  pit 

John  Edmunds  of 

maryland  Del1 

The  pit  demands  by  bill  from  this  deft,  ye  sume  of  1290  lb  of  good 
ft  merchandable  Tobbacco  ft  Caske  to  bee  paid  in  Great  Chaptank 
River  in  maryland  on  all  demands  after  ye  10th  of  October  1675; 
as  by  the  said  bill  under  ye  hand  and  scale  of  the  dcf*  bearing  date 
ye  9th  of  June  1675;  ft  produced  in  Court  did  more  att  Lam  appears, 
the  pit  further  declaring  ft  prooveing  in  Court  that  bee  bath  made 
severall  Legall  demands  of  the  s4  debt,  and  y»  the  same  was  not  paid 
to  this  day,  desiering  that  this  Co*  would  be  pleased  to  grant  him 
Judgem*  ag"  ye  de*  and  to  allow  of  his  attachment  Laid  upon  a  cer- 
tain* great  Boate  or  shiallop  ft  appurtenances  now  att  upland — That 
the  same  might  bee  publicqly  sould  and  the  p*  payed  bis  Just  due 
w*  ye  Costs; 

m*  waiter  wharton  one  of  the  witnesses  to  ye  sd  bill  being  sworne 
in  Court  declared  that  bee  was  patent  and  did  see  John  Edmundsen 
eigne  seale  and  tleliver,  the  abovesaid  bill  of  isoo  ft)  of  Tobacco,  to 
James  Sanderlins; 

The  Court  haueinc  Examined  into  ye  buisnesse,  and  finding  the 
Case  to  bee  Just,  did  order  that  Judgment  bee  Entered  against  the 
deft:  John  Edmunds,  for  the  paym'  of  ye  sd.  isoo  lb  of  Tobacco*  or 
the  True  valine  thereof,  and  auoweing  of  ye  Pits  attachm*  doe  hers* 
by  order  the  vendu  master,  to  sell  the  boate  ft  appurtenances,  this 
Courtday  to  the  most  bidders,  out  of  which  bee  to  pay  James  Sander* 
fins  his  debt  w-  ye  Costs,  and  the  overplus  to  bee  returned  to  John 
Edmunds  or  his  order; 

According  to  the  aboves*  order  of  Co*1  was  this  day,  being  ye  tsth 

-       »W 


Tobbacco  ft  Caske  dutch  w*  ft  tarr  att  8  styvers  pr  lb  or  w«- merchand- 
able wheat  at  5  gilders  pr  schipple  att  or  before  ye  Laest  of  march 
next  Ensuing,  as  by  the  Conditions  of  sale  upon  ye  fyle  att  Large 
doth  ft  may  appeare : 

James  Sanderlins  bound  himselfe  as  security  for  ye  true  payment 
of  ye  aboves  6*5  gilders  according  to  the  conditions* 

What  would  appear  to  be  the  first  recorded  action 
for  negligence  is  entered  as  follows  on  the  New  Castle 
records. 

Mounes  Powell  pit 

Hans  Pietersen  Deft 

The  p*  declares  that  this  de*  about  one  veare  since  was  the  ©e- 
cascon  that  be  the  pit  lost  the  use  of  his  boddy  so  that  he  was  ft  is 
not  able  to  worke  for  his  wife  and  family  and  therefore  humbly  craves 
that  the  de*  may  be  ordered  to  hire  a  servant  for  him  until!  be  bee 
restored  to  health.  The  court  having  heard  the  answer  of  the  deft 
and  finding  by  the  evidence  sworne  in  court,  as  ajso  by  the  p*  owns 
ronfraiir-  that  itt  was  an  accidental  mischange,  doe  order  that  the 
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deft  shall  pay  the  curing  to  the  doctors  bin  this  date  and  moi 
Pay  unto  the  p*  in  regard  of  hie  smart  and  Payne  w*  the  p* 
suffered  the  susne  of  one  hundred  and  fifty  gilders  and  pay  cost  of  tote. 

A  competent  authority  has  remarked  "the  whole 
method  of  practice  was  rather  a  dispensation  of  justice, 
as  the  ideas  of  it  existed  in  the  heads,  anil  was  tem- 
pered by  the  hearts  of  the  judges,  than  the  adminis- 
tration of  any  law  written  or  unwritten".  And  yet 
when  we  remember  that  these  men  were  all  laymen, 
pioneers  on  the  border  of  the  wilderness,  whose  true 
business  was  to  hew  the  forests  and  till  the  soil,  and 
whose  judicial  office  was  a  burdensome  duty,  performed 
at  a  considerable  sacrifice  of  time  and  money  in  the 
interest  of  their  little  community,  that  they  were  without 
books  or  forms  and  sometimes  without  blank  books  in 
which  to  write  their  records,  we  may  wonder  that  they 
did  so  well.  The  justices  of  these  courts  as  members 
of  the  provincial  council,  as  assemblymen,  and  as  judges, 
played  their  part  in  the  "Holy  Experiment H  heralded 
in  the  last  entry  in  the  Upland  records.  This  entry, 
the  last  official  act  under  the  Duke  of  York's  adminis- 
tration, is  a  notice  to  the  magistrates  of  the  cession  of 
the  territory  to  William  Penn  and  a  direction  that  they 
should  yield  due  obedience  to  the  new  proprietor.  Here 
then  it  is  that  the  histories  of  the  Commonwealths  of 
Pennsylvania  and  Delaware  begin,  if  commonwealths 
may  be  said  to  have  a  beginning. 

On  March  4,  x68i,  the  province  of  Pennsylvania  was 
granted  by  King  Charles  II  to  William  Penn,  son  of 
Vice  Admiral  Perm,  to  whom  a  considerable  debt  was 
then  owing  by  the  crown.  It  would  be  tempting  at  this 
point  to  turn  aside  and  discuss  the  character  and  career 
of  the  remarkable  man  who  founded  the  Commonwealth 
of  Pennsylvania.  Much  has  been  written  about  him  and 
yet  it  is  doubtful  if  he  has  yet  received  his  real  due  from 
history.  William  Penn  was  an  idealist,  perhaps  in  some 
respects  a  visionary  man,  and  yet  his  views  were  emi- 
nently sensible  and  fundamentally  sound.  The  leader 
of  an  exclusive  religious  sect,  the  welcome  guest  at  court, 
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the  friend  alike  of  James  II,  of  Algernon  Sydney  and 
of  John  Locke,  a  man  of  brilliant  parts  and  attractive 
personality,  yet  modest,  generous,  tolerant  and  for- 
giving, the  nobility  of  his  character  as  revealed  in  his 
writings  and  conduct  is  worthy  of  our  highest  admiration, 
little  as  it  was  appreciated  by  those,  who,  like  Franklin, 
owed  much  of  their  prosperity  to  his  "  Holy  Experiment," 
but  could  not  understand  his  motives.  To  his  enlightened 
benevolence  and  faith  in  mankind,  civilized  and  savage, 
was  due  the  early  prosperity  and  progress  of  the  common* 
wealth.  As  a  German  writer  has  well  observed,  "Of  all 
the  colonies  that  ever  existed  none  was  ever  founded  on 
so  philanthropic  a  plan,  none  was  so  deeply  impressed 
with  the  character  of  its  founder,  none  practised  in  a 
greater  degree  the  principles  of  toleration,  liberty  and 
peace,  and  non6  rose  and  flourished  more  rapidly  than 
Pennsylvania.  She  was  the  youngest  of  the  British 
colonies  established  before  the  eighteenth  century,  but 
it  was  not  long  before  she  surpassed  most  of  her  elder 
sisters  in  population,  agriculture  and  general  prosperity. " 
An  analysis  of  the  charter  granted  to  Perm  belongs 
rather  to  constitutional  history  than  to  our  subject.  The 
English  government  was  becoming  more  impressed  with 
the  importance  of  the  colonies  in  America,  and  in  con- 
sequence the  document  was  drawn  with  more  care  for  the 
royal  prerogative  than  the  earlier  charters.  One  of  the 
most  important  of  its  provisions  was  that  requiring  a 
transcript  of  all  laws  made  and  published  in  the  province 
to  be  transmitted  within  five  years  to  the  privy  council, 
and  if  within  six  months  such  laws  should  be  declared 
inconsistent  with  the  king's  prerogative  or  sovereignty, 
the  same  should  be  declared  void,  otherwise  to  remain 
in  full  force.  Penn  was  given  full  power  to  make  laws, 
with  the  advice  and  consent  of  the  freemen  of  the  country 
or  their  deputies  in  assembly,  to  appoint  judges,  justices 
and  other  judicial  officers,  to  pardon  crimes,  treason 
and  wilful  and  malicious  murder  excepted,  and  to  "do 
all  and  every  other  thing  and  things  which  unto  the 
complete   establishment  of  justice,   unto  courts  and 
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tribunals,  forms  of  judicature  and  maimer  of  proceedings 
do  belong"  and  by  judges  appointed,  to  award  process, 
hold  pleas  and  determine  all  actions,  suits  and  causes 
whatsoever,  as  well  criminal  as  civil,  personal,  real  and 
mixed.  By  three  deeds  the  Duke  of  York  conveyed  to 
Penn  the  territory  covered  by  the  charter  and  the  three 
lower  counties. 

On  April  10,  1681,  Penn  commissioned  his  cousin, 
William  Markham,  to  be  Deputy  Governor,  who  arrived 
on  the  Delaware  about  the  first  of  July  following.  His 
first  act  was  to  call  a  council  and  on  November  30th, 
we  find  him  holding  court  at  Upland.  Prior  to  this  we 
have  the  first  entry  in  the  records  of  the  Upland  Court  as 
part  of  the  Province  of  Pennsylvania.  Nine  justices 
are  recorded  as  present.  The  first  cases  tried  were  two 
cross  actions  of  assault  and  battery  in  which  all  parties 
were  convicted  and  fined. 

Before  sailing  for  America  Penn  drew  up  his  famous 
" Frame  of  Government,"  the  original  manuscript  of 
which,  with  interlineations  and  notes  in  the  handwriting 
of  Algernon  Sidney  and  John  Locke,  is  preserved  in 
the  Archives  of  the  Historical  Society  of  Pennsylvania. 
Penn  was  a  close  student  of  political  institutions  and 
lived  at  a  time  when,  in  his  own  words,  there  was  "  nothing 
the  wits  of  men  are  more  busy  and  divided  upon* "  He 
like  many  of  his  co-religionists  had  suffered  imprisonment 
for  conscience  sake.  The  printed  account  of  his  trial 
(6  Howell's  State  Trials  951)  is  a  faithful  picture  of  the 
administration  of  justice  in  the  principal  criminal  court 
of  London  during  the  period  of  the  Restoration.  When 
we  read  those  stirring  pages  we  can  understand  the 
hatred  and  suspicion  with  which  the  courts  were  regarded 
by  the  colonists  and  their  exaggerated  faith  in  trial  by 
jury.  This  hatred  had  a  marked  influence  on  the  de- 
velopment of  our  courts,  was  instrumental  in  checking 
the  growth  of  chancery  jurisdiction  for  several  genera* 
tions  and  was  the  primary  cause  of  that  jealousy  of 
the  judiciary  which  was  long  a  feature  of  local  politics. 

But  Penn,  while  aware  of  the  unsatisfactory  condi- 
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tions  of  public  life  in  his  time,  was  not  a  republican; 
he  was  a  believer  in  men  rather  than  in  methods.  In 
his  preface  to  the  frame  of  government  he  says: 

"When  all  is  said,  there  is  hardly  one  frame  of  government  in  the 
world  so  ill  designed  by  its  first  founders,  that  in  good  hands  would 
not  do  well  enough;  and  story  tells  us,  the  best  in  ill  ones  can  do 
nothing  that  is  great  or  good;  witness  the  Jewish  and  Roman  states. 
Governments,  like  clocks,  go  from  the  motion  men  give  them,  and  as 
governments  are  made  and  moved  by  men,  so  by  them  they  are  ruined 
too.  Wherefore  governments  rather  depend  upon  men,  than  men 
upon  governments.  Let  men  be  good,  and  the  government  cannot 
be  bad;  if  it  be  ill,  they  will  cure  it.  But  if  men  be  bad,  let  the  govern* 
ment  be  never  so  good,  they  will  endeavor  to  warp  and  spoil  to  their 
turn." 

The  principal  features  of  his  first  system  were  the 
governor;  the  elective  provincial  council,  charged  with 
execution  of  the  laws,  and  also  with  the  proposing  of 
new  laws  to  the  general  assembly;  and  the  general 
assembly,  also  elected  by  the  freemen  of  the  province, 
who  should  meet  yearly  and  accept  or  reject  the  laws 
prepared  and  proposed  by  the  council.  The  governor 
and  council  were  to  erect  such  courts  as  they  should 
judge  convenient.  It  was  not  always  easy  to  get  the 
right  men  to  assume  the  onerous  duties  of  justices,  at 
the  minutes  of  the  council  clearly  show,  but  when  chosen, 
the  commissions  were  issued  in  the  name  of  the  proprietor 
and  signed  by  the  lieutenant  governor  for  the  time  being. 
It  will  be  seen  that  the  courts  played  but  a  subordinate 
part  in  the  constitutional  system.  Indeed  the  conception 
of  the  judiciary  as  a  co-ordinate  branch  of  the  govern* 
•ment  was  as  yet  unrealised;  balanced  constitutions  were 
the  final  products  of  the  eighteenth  century,  the  seven- 
teenth was  concerned  with  the  fundamental  liberties 
and  privileges  of  the  subject,  embodied  in  the  series  of 
petitions  and  bills  of  rights.  These  rights,  as  applied  in 
the  administration  of  justice,  are  embodied  in  the  "Laws 
agreed  upon  in  England,  "and  published  with  the  frame 
of  government.    It  is  therein  declared: 

That  in  all  courts  all  persons  off  all  persuasions  may  freely  appear 


in  their  own  way,  and  according  to  their  own  manner,  and  wot* 
personally  plead  their  own  cause  themselves,  or  iff  unable,  by  their 
friends.    And  the  first  process  shall  be  the  exhibition  of  the 
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plaint  in  court,  fourteen  days  before  the  trial;  and  that  the  party 
complained  against  may  be  fitted  for  the  same,  he  or  she  shall  he 
summoned  no  less  than  ten  days  before,  and  a  copy  of  the  complaint 
delivered  him  or  her,  at  his  or  her  dwelling  house.  But  before  the 
complaint  of  any  person  be  received,  he  shall  solemnly  declare  in 
court,  that  he  believes  in  his  conscience  his  cause  is  just. 

That  all  pleadings,  processes,  and  records  in  courts,  shall  be  short, 
and  in  English,  and  in  an  ordinary  and  plain  character,  that  they 
may  be  understood,  and  justice  speedily  administered. 

That  all  trials  shall  be  by  twelve  men,  and  as  near  as  may  be  peers, 
or  equals,  and  of  the  neighborhood,  and  men  without  just  exception. 
In  cases  of  life,  there  shall  be  first  twenty  four  returned  by  the  sheriff 
for  a  grand  inoucst,  of  whom  twelve  at  least  shall  find  the  complaint 
to  be  true;  arn  then  the  twelve  men  or  peers,  to  be  likewise  returned 
by  the  sheriff  shall  have  the  final  judgment.  But  reasonable  chal- 
lenges shall  be  always  admitted  against  the  said  twelve  men  or  any 
of  them. 

That  all  fees  in  all  cases  shall  be  moderate,  and  settled  by  the 
Provincial  Council  and  General  Assembly,  and  be  hung  up  in  a  table 
in  every  respective  couit;  and  whosoever  shall  be  convicted  of  taking 
more,  shall  pav  two-fold,  and  be  dismissed  his  employment,  one 
moiety  of  which  shall  go  to  the  party  wronged." 

After  a  "prosperous  passage  of  about  two  months,'9 
Penn  arrived  before  New  Castle  on  the  twenty  seventh 
of  October,  1682,  and  received  livery  of  seisin  of  the 
territory  from  John  Moll,  Esq.  and  Ephraim  Harman, 
the  attorneys  of  the  Duke  of  York  appointed  for  that 
purpose.  One  of  his  first  acts,  after  taking  possession, 
was  to  commission  six  justices  of  the  peace  for  New 
Castle  and  to  send  out  notices  for  the  holding  of  a  court. 
At  this  court, which  was  attended  by  several  of  the  council, 
as  well  as  the  justices,  Penn  delivered  an  address  stating 
his  purpose  to  call  an  assembly  and  recommending  the 
magistrates,  in  the  interim,  to  follow  the  laws  of  the  Duke 
of  York  for  the  province  of  New  York.  Before  the  end 
of  the  year  the  province  of  Pennsylvania  was  divided 
into  three  counties,  Philadelphia,  Bucks  and  Chester 
(which  replaced  Upland),  and  the  lower  territories  into 
three  also,  New  Castle,  as  before,  while  of  the  two  counties 
into  which  the  WhoreldUs  had  been  divided,  Deal  became 
Sussex  and  St.  Jones,  Kent.  The  county  courts  con- 
tinued, practically,  as  already  constituted,  and  for  some 
time  the  board  of  justices,  therein  assembled,  exercised 
most  of  the  functions  of  local  government.  The  number 
of  justices  in  any  county  varied  from  time  to  time  with 
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the  pressure  of  business,  the  willingness  or  abiKty  of 
those  chosen  to  perform  their  duties  or  the  favor  of  the 
council.  Sometimes  a  man  of  prominence  was  commit- 
sioned  as  justice  for  the  whole  province. 

Under  the  Duke  of  York's  laws  the  attendance  of  the 
justices  was  enforced  by  a  fine  of  ten  pounds  for  every 
day's  absence,  and  there  are  entries  of  such  fines  in  the 
records  of  the  courts  of  Upland  and  New  Castle,  and 
under  the  Act  of  May  10,  1685  (ch.  176)  the  same  policy 
was  continued,  but  the  fine  reduced  to  thirty  shillings. 
When  possible  the  justices  were  assisted  by  the  presence 
of  the  governor,  members  of  the  council  or  judges  of 
the  provincial  court,  after  its  establishment,  all  of  whom 
were  ex  officio  of  the  commission  of  the  peace.  In  the 
minutes  of  the  court  of  Bucks  County  it  is  noted  that 
on  the  4th  and  nth  day,  1  mo.  1683,  the  Governor, 
William  Penn,  was  present  and  held  an  orphans9  court. 
The  county  courts  with  their  vague  and  indefinite  juris- 
diction in  civil  and  criminal  causes  and  county  affairs 
would  seem  to  have  been  regarded  with  favor  by  Penn, 
who  was  adverse  to  complicated  procedure,  hence  at  the 
first  assembly  held  at  Chester,  December  7,  1682,  there 
is  little  said  of  the  courts  in  the  "Great  Body  of  Laws" 
then  adopted,  although  most  important  modifications 
of  the  common  law  were  therein  enacted  both  as  to 
persons  and  property. 

At  the  session,  in  March,  1683,  it  was  enacted  that  in 
every  precinct  three  persons  should  yearly  be  chosen 
as  common  peace  makers,  to  whom  differences  might 
be  submitted  for  arbitration  and  whose  findings  should 
be  as  conclusive  as  those  of  the  county  court.  In  the 
minutes  of  the  provincial  council,  7th  9  mo.  1683,  will 
be  found  a  case  "referred  to  the  peace  makers  and  in 
case  of  refusal  to  the  County  Court.'9  Voluntary  arbi- 
tration was  then  an  accepted  and  popular  method  of 
settling  disputes  in  England,  particularly  in  cases  involv- 
ing merchants9  accounts,  enforced  by  bond  conditioned 
to  submit  to  the  award,  and  arbitration,  by  rule  of  court, 
was  adopted  by  statute  9  &  10  William  III  ch.  15.    The 
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office  of  peace  maker,  however,  seems  to  have  survived 
only  until  1692  when  the  assembly  decided  that  the  law 
was  not  in  practice.  Arbitration  was  always  a  popular 
method  of  settling  disputes  and  beginning  with  the  Act 
of  January  12,  1705  (II  Stat,  at  Large  242),  a  law  for 
reference  by  rule  of  court  in  the  spirit  of  the  Statute  of 
William  III,  there  is  a  long  series  of  acts  perfecting  this 
method  of  disposing  of  litigation.  The  early  dockets 
of  our  common  pleas  courts  are  full  of  rules  for  refer- 
ences. 

At  the  session  of  1683  it  was  also  enacted  that  the  first 
process  in  every  suit  should  be  the  exhibition  of  a  com- 
plaint fourteen  days  before  trial,  that  the  defendant 
should  be  summoned  ten  days  before  trial  and  furnished 
with  a  copy  of  the  complaint,  which  was  required  to  be 
delivered  to  him  at  his  dwelling  house.  The  jurisdiction 
of  the  county  courts  was  also  more  clearly  defined. 

"That  all  actions  of  debt,  Accompt,  or  Slander,  and  all  action*  of 
Tresspass,  shall  be  henceforth  first  tryed  by  there  respective  County 
Court,  where  the  Cause  of  action  did  arise. 

And  if  any  person  shall  think  himself  aggrieved  with  the  Judgment 
of  the  County  Court,  That  then,  such  person  may  Appeal  to  have 
the  same  tryed  before  the  Governour  and  Council;  Provided  always 
that  the  rame  be  above  twelve  lbs.  And  that  the  person  appealing, 
do  put  in  good,  and  sufficient  Security,  to  pay  all  Costs  and  Damages, 
if  hee  shall  be  cast,  as  also  to  pay  the  Cost  and  Charges  of  the  first 
Suit." 

It  cannot  be  said  that  the  early  laws  were  uniformly 
put  into  practice;  indeed  an  atmosphere  of  uncertainty 
surrounds  all  of  the  legislation  prior  to  the  second  visit 
of  Penn  to  America.  In  1693,  when  Perm's  government 
was  suspended  and  Governor  Fletcher  of  New  York  was 
in  charge,  an  investigation  was  made  by  the  latter  and 
the  rolls  of  the  laws  found  in  confusion  and  not  passed 
under  the  great  seal,  nor  is  there  any  certain  evidence 
that  they  were  transmitted  to  the  Privy  Council  for 
approval,  as  required  by  the  charter,  although  Deputy 
Governor  Lloyd  stated  that  he  knew  that  Mr.  Penn  had 
delivered  some  at  least  to  the  council.  However  that 
may  be,  it  is  certain  that  in  their  more  general  provis- 
ions these  laws  were  recognized  and  observed,  but  the 
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unsettled  political  conditions,  brought  about  partly  by 
the  absence  of  the  proprietor  after  1684  and  the  English 
revolution  of  1688,  led  to  confirmations,  re-enactments 
and  repetitions  of  statutes  in  varying  phraseology,  which 
must  have  caused  confusion,  particularly  as  the  laws 
were  not  at  this  time  allowed  to  be  printed,  manuscript 
copies  being  filed  in  the  county  courts  with  the  president 
or  cleric 

The  county  courts  were  vested  with  criminal  juris- 
diction in  all  except  such  important  crimes  as  treason, 
murder  and  manslaughter  and,  after  1693,  buiglary,  rape 
and  arson.  At  times,  however,  a  special  commission  of 
oyer  and  terminer  was  issued  to  some  of  the  justices  to 
try  a  special  offender  or  to  clear  the  jail.  The  offences 
for  which  indictments  were  most  frequently  found  and 
trials  had  were  for  drunkenness,  larceny,  profanity, 
assault  arid  battery  and  breach  of  the  peace,  offences 
against  morality,  "selling  rum  to  the  Indians,"  speaking 
disrespectfully  of  the  magistrates  and  breaking  the 
Sabbath.  In  the  lower  counties  there  are  occasional 
arrests  on  suspicion  of  piracy  and  smuggling.  The 
following  entry  in  the  Chester  county  court  records 
carries  a  faint  echo  from  Monmouth's  Rebellion, 

"Ordered  that  the  sheriff  take  into  hie  custody  the  body  of  David 
Lewis  upon  suspicion  of  treason,  as  also  the  body  of  Robert  Cloud 
for  concealing  the  same;  for  that  he  the  said  Robert  Cloud  being 
attested  before  this  court,  declared  that  upon  the  3d  day  of  the  weeke 
before  Christmas  last  at  the  house  of  George  Foreham,  the  said  David 
Lewis  did  declare  in  his  hearing  that  he  was  accused  for  being  con* 
cerned  with  the  Duke  of  Monmouth  in  the  West  Country/9 

On  the  civil  side  the  practice  at  this  period  did  not 
differ  materially  from  that  under  the  Duke  of  York; 
although  there  is  a  gradual  improvement  in  the  forms 
and  methods  of  procedure,  as  the  courts  acquired  ex- 
perience or  became  better  informed  as  to  their  duties 
through  the  importation  of  law  books  into  the  province. 
Although  without  legal  training,  the  justices  lived  in  a 
time  when  a  knowledge  of  the  rudiments  of  the  law 
and  the  ordinary  forms  was  essential  to  a  gentleman!  or 
merchant  of  importance,  and  a  copy  of  Dalton's  Justices 


556  THE  COURTS  OF  PENNSYLVANIA 

with  the  Acts  of  Assembly  would  meet  most  of  the  re- 
quirements of  a  rustic  community.  Some  at  least  of  the 
justices  were  drawn  from  the  same  class  as  supplied  the 
quarter  sessions  in  the  rural  districts  of  England. 

A  difficulty  seems  to  have  confronted  them  in  properly 
upholding  the  dignity  of  the  courts.  A  rule  of  the  Phila- 
delphia county  court  for  1686,  after  reciting  that  many 
disorders  had  been  committed  in  the  courts  of  this  county, 
partly  through  ignorance  and  partly  through  negligence 
of  otherwise  well  meaning  persons,  goes  on  to  order 
"that  plaintiffs,  defendants,  and  all  other  persons  speak 
directly  to  the  point  in  question;  and  that  they  put 
their  pleas  in  writing  (this  being  a  court  of  record)  and 
that  they  forbear  reflections  and  recriminations  either 
on  the  court,  jury  or  on  one  another;  under  penalty  of 
a  fine." 

In  the  trial  of  cases  the  procedure  was  characteristic- 
ally simple.  If  the  plaintiff  failed  to  serve  his  process 
he  was  non-suited;  if  the  defendant  failed  to  appear 
judgment  was  entered  against  him.  If  both  parties 
were  present  the  defendant  was  called  on  for  his  answer, 
which  could  set  up  any  defence  legal  or  equitable  or 
claim  a  set  off.  The  law  required  the  pleadings  to  be 
short  and  in  English.  The  parties  would  sometimes 
leave  the  case  to  the  bench  without  a  jury,  particularly 
in  the  lower  counties,  but  if  a  jury  was  called,  it  now 
consisted  invariably  of  twelve  men.  After  verdict  judg- 
ment was  entered  and  the  practice  survived  for  some  time 
of  entering  judgments  in  kind — perhaps  reaching  a 
climax  in  an  entry  of  judgment  for  "one  thousand  of 
six-penny  nails,  and  three  bottles  of  nun." 

As  to  process  of  execution,  we  know  little  except 
that  the  proceedings  would  seem  rather  summary.  An 
order  of  council  was  passed  in  1686  "that  there  should 
be  tenn  days  respite  between  judgment  and  grant  of 
execution  in  all  Civill  Causes  between  man  and  man, 
In  all  Courts  within  this  Province  and  territory. tf  To 
this  the  Assembly  in  1687  made  strenuous  objection 
and  urged  that  the  order  be  revoked,  whereupon  the  coun- 
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cil  decided  to  leave  the  matter  to  the  disci  tion  of  the 
courts.  There  are  recorded  several  petitions  +0  the  coun- 
cil (or  relief  against  executions  on  judgments  entered  by 
default  and  others  for  relief  against  vexatious  and  oppres- 
sive executions.  In  one  of  these  a  widow  complains 
that  judgment  having  been  obtained  against  the  estate 
of  her  deceased  husband,  the  sheriff  had  levied  on  the 
plantation  where  she  and. her  children  dwelt,  although 
there  was  sufficient  property  elsewhere  to  satisfy  the 
debt.  The  council  sent  for  the  sheriff  and  told  him  that 
if  there  were  other  effects  of  the  decedent  he  ought  not 
to  levy  on  the  plantation  where  the  widow  and  children 
lived.  In  other  cases  relief  seems  to  have  been  given 
on  account  of  the  poverty  of  the  defendant,  a  practice 
that  would  pave  the  way  for  the  debtor's  exemption 
law. 

In  criminal  cases  the  sentences  were  usually  limited  to 
fines,  whippings  or  the  stocks.  Sentences  to  terms  of 
imprisonment  were  rare;  the  colony  could  ill  afford  to 
spare  the  labors  of  any  individual,  however  depraved, 
and  still  less  was  it  inclined  to  support  him  in  idleness. 
Penn's  incarceration  in  Newgate  had  familiarised  him 
with  the  evils  of  prison  life  and  he  expressly  ordained 
that  prisons  should  be  workhouses.  Such  prisons  u 
were  built  at  this  time  were  neither  particularly  00m* 
modious  nor  strong.  In  1688  the  council  found  it  neces- 
sary to  reprimand  the  sheriff  of  Sussex  for  permitting 
a  dangerous  prisoner  to  be  at  large.  The  prisoner  mag- 
nanimously sent  word  to  the  council  that  he  would  yield 
himself  up  rather  than  "ye  sheriff  should  suffer."  A  simi- 
lar reprimand  was  administered  to  the  sheriff  of  Philadel- 
phia for  permitting  two  prisoners  suspected  of  piracy 
to  go  at  large. 

By  the  Act  of  ,1683  the  justices  of  the  county  courts 
were  required  to  sit  twice  a  year: 

"To  inspect  and  take  Care  of  the  Estate*,  usage,  and  Employment 
of  Orphans,  which  shall  be  called  The  Orphansr  Court,  and  estt  the 
first  third  day  of  ye  week,  in  the  first  and  eighth  month  yearly;  That 
Care  may  be  taken  for  those,  that  are  not  able  to  take  care  for  r 
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The  name  as  well  as  the  original  purpose  of  this  court 
was  derived  from  the  court  maintained  by  the  corpora- 
tion of  London*  which,  by  immemorial  custom,  had 
charge  of  the  estates  of  orphans  of  freemen  of  the  city. 
The  practice  and  jurisdiction  of  the  court  differed  from 
that  of  its  prototype  but  was  not  distinctly  settled  at 
this  time  and  we  find  the  provincial  council  taking 
cognizance  of  matters  that  subsequently  were  assigned 
to  this  tribunal  or  to  the  register's  court,  such  as  the 
appointment  of  administrators,  and  sale  of  land  for  debts. 

Prior  to  1684  there  existed  in  the  province  no  tribunal 
having  cognizance  of  appeals  other  than  the  provincial 
council,  which,  in  some  degree,  supplied  the  place  of  the 
general  court  of  assizes  under  the  Duke  of  York's  laws. 
As  the  colony  grew,  the  ever  increasing  number  of  appeals 
took  up  more  and  more  of  the  council's  time  and  made 
this  duty  exceedingly  burdensome,  not  to  speak  of  the 
inconvenience  to  the  suitors  in  travelling  to  Philadelphia 
with  their  witnesses  for  a  hearing  d*  novo.  To  remedy 
this  inconvenience  the  Act  of  May  3,  1684  (Charter  ft 
Laws,  p.  168)  was  passed,  which  provided  that  there  should 
be  five  provincial  judges,  appointed  by  the  go vernor,  any 
three  of  whom  should  form  the  provincial  court  and  sit 
twice  a  year  in  Philadelphia,  while  two  of  them  should 
every  spring  and  fall  go  on  circuit  into  every  county 
and  there  hold  court.  The  court  was  to  hear  and  deter* 
mine  all  appeals  from  inferior  courts  and  all  causes, 
criminal  and  civil,  not  determinable  in  the  county 
courts.  In  1685  the  number  of  judges  was  reduced  to 
three,  but  the  original  number  was  restored  by  the  Acts 
of  1690  and  1693.  A  commission  was  accordingly  issued 
by  Penn  (4th,  6  mo.  1684)  to  five  judges,  of  whom  Nicholas 
Moore  was  named  first,  the  commission  to  be  in  force 
for  two  years.  The  law  did  not  fix  any  definite  period 
for  service  and  the  commissions  were  drawn  for  various 
periods.  In  one  instance  it  is  noted  in  the  minutes  of 
the  council  that  the  commission  is  to  continue  "only 
for  this  present  court."  Jealousies  quickly  arose  as  to 
the  geographical  apportionment  of  the  judges  and  in 
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1687  the  Assembly  requested  that  at  least  one  of  the 
judges  be  named  from  the  lower  counties.  In  1690  the 
appointment  of  the  judges  caused  a  split  in  the  council, 
the  members  from  the  lower  counties  objecting  to  the 
naming  of  but  one  judge  from  the  territories  and  also 
demanding  that,  according  to  what  they  stated  was  the 
proprietor's  example,  two  commissions  issue,  one  for 
the  province  and  one  for  the  counties,  so  that  each  would 
have  a  chief  justice  from  their  own  district.  Unable  to 
prevail  on  their  colleagues,  the  members  from  the  lower 
counties  held  a  separate  meeting  and  drew  up  commis 
sions  to  suit  themselves.  The  keeper  of  the  great  seal, 
however,  refused  to  seal  these  commissions  and  at  a 
regular  meeting  of  the  council,  subsequently  held,  the 
action  of  these  members  was  denounced  as  irregular 
and  annulled.  This  was  the  first  open  manifestation 
of  the  dissatisfaction  of  the  territories  with  the  union 
with  Pennsylvania,  which  continually  increased  until 
a  separate  government  was  obtained. 

The  provincial  court  did  not  at  once  command  or 
obtain  the  respect  and  influence  due  to  the  chief  judicial 
tribunal  of  the  colony.  It  was  founded  in  the  most 
trying  times,  when  political  dissensions  among  the  lead* 
ing  colonists  and  war  and  revolution  in  England  dis- 
tracted the  province.  The  terms  of  office  were  irregular, 
the  compensation  wholly  inadequate  and  the  journeys 
on  circuit  tedious  and  even  dangerous.  It  is  not  to  be 
wondered  at  that  it  was  difficult  to  induce  properly 
qualified  men  to  accept  a  place  on  the  bench  and  that 
nominees  for  that  honor  sought  excuses  to  decline  the 
office.  No  traces  of  the  records  and  opinions  of  the 
court  at  this  time  have  come  down  to  us.  It  is  doubtful 
if  their  duties  at  first  compelled  them  to  grapple  with 
legal  problems  with  a  view  to  the  value  of  their  decisions 
as  precedents.  The  correction  of  errors  arising  on 
issues  of  fact  and  the  trial  of  the  more  serious  crimes 
probably  made  up  the  bulk  of  the  business.  As  time 
went  on  the  court  strengthened  its  position,  and  appeals 
to  the  council  became  less  and  less  frequent,  until  in 


560  THE  COURTS  OF  PENNSYLVANIA 

the  early  eighteenth  century  the  two  bodies,  executive 
and  judicial,  assumed  their  normal  functions. 

It  is  sad  to  relate  that  Nicholas  Moore,  the  first  chief 
justice  of  the  provincial  court,  was  impeached  by  the 
Assembly  within  a  year  after  the  creation  of  the  court. 
Moore  was  President  of  the  Society  of  Free  Traders 
and  a  large  purchaser  of  land  from  Penn.  Although 
not  a  Quaker  he  immediately  obtained  a  position  of 
influence,  was  elected  to  the  Assembly  and  was  Speaker 
in  1684.  While  capable  and  energetic  he  lacked  tact 
and  discretion  and  assumed  an  arrogant  and  imperious 
tone  which  had  offended  his  fellow  members  of  the  As- 
sembly and  gave  still  greater  offence  after  his  elevation 
to  the  bench.  In  the  minutes  of  the  Assembly  there  are 
numerous  instances  of  his  interruptions  and  protests 
during  the  consideration  of  bills.  It  was  reported  to  the 
council,  during  the  session  of  1684,  that  the  Speaker 
had  said:  "The  proposed  laws  were  cursed  laws"  and 
"hang  it  Damn  them  all."  The  principal  complaints 
against  his  conduct  on  the  bench  seem  to  have  come 
from  the  lower  counties.  Ten  formidable  articles  of 
impeachment  were  presented,  among  which  were  the 
following: 

"The  said  Nich.  More,  Judge,  having  that  high  Trust  Lodged  in 
htm  for  the  Equall  Distribution  of  justice,  without  respect  of  Persons, 
the  said  Judge  Sitting  in  Judgment  at  New  Castle,  nath  presumed 
beii        *  "  * "  ~ 


to  cast  out  a  person  from  Being  of  a  Jury,  after  ye  said  Persons 
Lawfully  attested  to  ye  True  Tryall  01  ye  Cause,  thereby  rending  an 
Innocent  ft  Lawful  Person  Infamous  in  the  face  of  the  County,  by 
rejecting  his  attestation  after  Lawfully  Taken,  and  Depriving  toe 
plaintiff  of  his  just  Right. 

"The  said  Nich.  More,  Sitting  in  judgmt,  did  fn  ye  towne'of  New 
Castle  refuse  a  verdict  brought  in  by  a  Lawfull  Jury,  and  by  Divers 
threats  ft  Menaces,  and  Threatening  ye  jury  with  ye  fame  of  Per- 
jury and  crim  of  their  Estates,  forced  ye  said  Jury  to  gee  out  so  often* 
until  they  nad  brought  a  Direct  Contrary  verdict  to  the  first.  Them, 
by  preventing  justice,  and  wounding  the  Libertyes  of  ye  free  people 
of  this  Province  and  Territories  in  the  Tenderest  point  of  their  Privie- 
lege,  and  violently  Usurping  over  ye  Consciences  of  the  Jurr. 

"The  said  Nich.  More  assuming  to  himselfe  an  Unlimited  and 
unlawful  Power,  did,  Sitting  in  Judgmt  at  ye  aforesaid  Towne  of' 
New  Castle,  wherin  two  persons  stood  Charged  in  a  Civil  action,  it 
being  in  its  own  Nature  only  Trover  ft  Convertion,  and  ye  pretended 
Indictmt  raised  it  no  higher,  notwithstanding  the  said  Moore  did  save 
the  judgmt  of  fellony,  Comending  the  Defendant  to  be  PubHckty 
Whipt,  ft.  Each  to  be  fined  to  pay  three  fourd,  thereby  Tyraniseing 


A  committee  of  five  was  appointed  to  manage  the 
impeachment,  one  of  whom  was  Abraham  Kami,  whom 
we  have  previously  seen  engaged  in  the  prosecution  of 
Justice  MoU  before  the  court  of  assizes  in  New  York. 
The  council  showed  little  disposition  to  further  this 
impeachment  but  treated  the  accusers  with  due  civility 
and  fixed  a  time  Cor  the  hearing.  Moore,  however,  was 
by  no  means  inclined  to  submit  tamely  to  the  proceed- 
ings,  and  in  the  house,  of  which  he  was  still  a  member, 
accused  Abraham  Mann  of  being  "a  person  of  seditious 
spirit,"  in  which  he  was  probably  right.  The  house, 
however,  expelled  Moore  and  proceeded  to  collect  evi- 
dence for  the  prosecution.  They  met  with  a  decided 
obstacle  in  the  conduct  of  Patrick  Robinson,  clerk  of 
the  court,  who  declined  to  produce  the  records  of  the 
court,  declaring  that  they  were  "written  in  Latin  where 
one  word  stood  for  a  sentence,  and  in  unintelligible  char- 
acters which  no  person  could  read  but  himself,  no,  not 
an  angel  from  Heaven."  But  this  did  not  end  his  offences; 
he  declared  the  articles  of  impeachment  were  drawn  "hob 
nob  at  a  venture"  and  threatened  to  "have  at"  the 
Speaker  when  he  was  "out  of  the  chair."  The  house 
issued  a  warrant  for  his  arrest  and  requested  the  council 
to  remove  him  from  office.  From  the  hearing  on  the 
impeachment  Moore  contemptuously  absented  himself, 
but  the  evidence  was  thought  sufficiently  grave  by  the 
council  to  suspend  the  judge  from  his  official  functions 
until  the  matter  was  finally  decided.  The  council  showed 
every  disposition  to  treat  Moore  with  leniency,  although 
it  had  been  testified  that  he  had  called  the  members 
thereof  "fools  and  loggerheads,  and  said  it  were  well 
if  all  the  laws  had  drapt  and  that  it  would  never  be  good 

3* 
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Times  as  Long  as  ye  Quakers  had  the  administration." 
Knowing  the  proprietor's  predilection  for  Moore  the 
house  addressed  a  letter  to  Penn  on  the  subject,  a  quota- 
tion from  the  last  paragraph  of  which  shows  that  in 
spite  of  their  quarrels  and  jealousies  they  still  regarded 
him  with  affection. 

*'  Dear  and  honored  Sir,  the  honor  of  God,  the  love  of  your  person, 
and  the  preservation  of  the  peace  and  welfare  of  the  government- 
were,  we  hope,  the  only  centre  to  which  all  our  actions  did  tend,  and 
although  the  wisdom  of  the  assembly  thought  fit  to  humble  that 
aspiring  and  corrupt  minister  of  state,  Nicholas  Moore,  yet  to  you, 
dear  sir,  and  to  the  happy  success  of  your  affairs  our  hearts  are  open, 
and  our  hands  ready  at  all  times  to  subscribe  ourselves,  in  the  name 
of  ourselves  and  all  the  freemen  we  represent.  Your  obedient  and 
faithful  freemen. 

John  Write,  Speaker.'9 

By  one  excuse  after  another  the  council  prevented 
further  proceedings  in  the  impeachment  until  the  matter 
was  lost  sight  of  in  the  more  important  and  perplexing 
affairs  of  state  which  soon  required  attention. 

The  provincial  council,  although  not  strictly  a  court, 
for  a  long  time  exercised  judicial  functions  and,  through 
the  fortunate  preservation  of  its  minutes,  is  by  far  the 
best  known  of  the  early  tribunals.  The  exercise  of  judicial 
functions  by  the  governor. and  council  was  strictly  in 
accordance  with  the  custom  in  other  proprietary  colonies. 

The  extraordinary  growth  of  the  province,  the  long 
absences  of  the  proprietor  in  England  and  the  large 
measure  of  self  government  which  the  citizens  enjoyed, 
threw  upon  the  council  an  amount  of  executive  business 
which  made  judicial  duties  particularly  onerous,  and 
we  find  numbers  of  petitions  and  appeals  referred  back 
to  the  courts. 

Aside  from  their  judicial  duties  the  governor 
and  council,  as  an  executive  body,  appointed  thfe 
judges  and  magistrates,  regulated  commerce,  con- 
ducted negotiations  with  the  Indians  and  the  other 
colonies,  subdivided  counties,  laid  out  towns,  established 
fairs  and  markets,  ordained  the  principal  highways, 
bridges  and  ferries,  and  exercised  a  general  supervision 
over  local  administration.    As  a  legislative  body,  they 
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drew  up  all  the  laws,  prior  to'  1693,  when  that  right 
was  assumed  by  the  Assembly,  being  finally  confirmed 
to  that  body  by  the  second  frame  of  government.  By 
that  instrument  also,  the  council  lost  its  direct  judicial 
functions. 

During  the  first  twenty  years  of  its  existence  the 
amount  of  judicial  business  transacted  in  the  council 
was  very  large;  prior  to  the  establishment  of  the  pro- 
vincial court  it  was  the  only  general  tribunal  and  was 
looked  upon  not  only  as  the  court  for  hearing  appeals 
but  also  as  a  court  of  first  instance  for  such  suitors  as 
could  obtain  a  hearing  before  it.  This,  of  course,  was 
natural  at  the  first  settlement,  as  a  matter  of  practical 
necessity.  We  therefore  find  in  the  early  part  of  the 
minutes  trials  for  petty  offences  and  the  collection  of 
small  debts;  in  fact  at  the  fifth  meeting  of  the  council  we 
find  one  of  its  own  members  fined  five  shillings  "for 
being  disordered  in  Drink. "  The  council  seems  to  have 
exercised  its  good  offices  in  composing  differences.  In 
1684  there  is  the  following  entry: 

"Andrew  Johnson  PI.  Hance  Peterson  Deft.  There  being  a  dif. 
ference  depending  between  them,  the  Govt,  ft  Council  advised  them 
to  shake  hands  and  forgive  One  another.  And  Ordered  that  they 
should  Enter  in  bonds  for  fifty  pounds  apiece,  for  their  good  abearance; 
which  accordingly  they  did.  It  was  also  Ordered  that  the  Records 
of  Court  concerning  that  Business  should  be  burnt." 

There  are  other  cases  where  the  council  would  seem 
to  have  acted  more  as  a  final  board  of  arbitration  than 
as  judges  in  the  strict  sense. 

Prior  to  the  establishment  of  the  provincial  court  in 
1684,  the  council  heard  all  appeals,  and  although  after 
that  time  such  appeals  were  discouraged,  they  never- 
theless continued  to  be  brought  before  the  council  for 
some  years.    Beside  regular  appeals,  there  were  numer- 
ous    petitions     for     executive   clemency,    complaints 
against  severe  sentences  in  criminal  cases  and,  in  civil 
cases,  petitions  for  relief  against  judgments  entered  by 
default  and  against  executions  which  bore  too  severely 
on  the  debtor.    In  one  early  case  of  an  appeal  from  the 
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county  court  of  Philadelphia,  when  it  was  shown  to  the 
council  that  the  case  concerned  the  title  to  land  in  Bucks 
County,  when  the  law  required  cases  to  be  tried  where 
the  cause  of  action  arose,  the  council  remitted  the  case 
to  the  court  of  Bucks  County  and  fined  the  Philadelphia 
court  "forty  pounds  for  giving  judgment  against  law/9 

The  council  was  also  the  only  court  for  the  trial  of 
important  crimes  until  1685  when  that  jurisdiction  was 
conferred  on  the  provincial  court.    The  only  important 
cases  of  this  kind  were  those  of  the  Proprietor  against 
Pickering  for  counterfeiting  and  against  Margaret  Mattsoa 
for  witchcraft,  both  of  which  are  reprinted  from  the 
minutes  in  Pennypacker's  Colonial  Cases  pp.  32,   35. 
The  latter  case  is  peculiarly  interesting  as  illustrating 
the  superstition  of  the  times  and  in  its  outcome  was  most 
creditable  to  the  common  sense  of  Perm  and  the  jury. 
The  accusation  against  the  woman  was  that  she  had 
bewitched    the  witness's  cattle,  but  the  evidence  was 
mostly  hearsay,  as  the  defendant  herself  cleverly  pointed 
out.     The  verdict  of  the  jury  was  "Guilty  of  having 
the  Common  fame  of  a  witch,  but  not  guilty  in  manner 
and  form  as  shee  stands  indicted. M    The  defendant  was 
permitted  to  go,  on  entering  bond  for  good  behavior. 
The  fear  of  witchcraft  did  not  disappear  for  some  time 
in  Pennsylvania.     In  1695  the  grand  jury  of  Chester 
County  presented  "Robert  Roman  of  Chichester  for 
practising  Geomacy  according  to  Hidon  and  Divining 
by  a  Stick.9'    The  accused  submitted  to  the  court, was 
fined  five  pounds  and  ordered  "never  to  practice  the 
arts"  but  behave  himself  well,  which  he  promised.    His 
books  "Hidon's  Temple  of  Wisdom,  Scot's  Discovery 
of  Witchcraft  and  Cornelias  Agrippa's  Necromancy9' 
were  ordered  to  be  brought  into  court.    Another  accu- 
sation of  witchcraft  was  brought  to  the  attention  of  the 
council  in  1701  but  dismissed  as  trifling. 

The  jurisdiction  of  the  council  in  admiralty  matters 
was  a  source  of  much  trouble  to  them.  There  axe  numer- 
ous cases  in  the  minutes  relating  to  seamen's  wages, 
pilots9  fees,  violations  of  the  navigation  laws  and  com- 
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plaints  against  masters  for  ill  treatment  of  passengers. 
An  example  of  the  last  is  the  case  of  March  v.  Kilner, 
Pennypacker's  Colonial  Cases  29.  The  proprietor  was, 
by  his  charter,  personally  charged  with  the  duty  of 
seeing  to  the  enforcement  of  the  English  Navigation 
Acts  and  that  fines  and  duties  were  imposed  and  col- 
lected according  to  that  complicated,  and,  as  the  colonists 
thought,  burdensome  system.  These  functions  fell  to 
the  lot  of  the  council  and  many  were  the  complaints 
to  the  home  government  of  their  indifference  and  laxity 
in  these  matters.  Indeed  Perm  was  obliged  to  write 
to  them  in  1697  urging  the  enforcement  of  the  laws  and 
stating  that  it  had  been  reported  to  him  "that  you  doe 
not  onlie  wink  at  but  Imbrace  pirats,  shipps  and  men*  •• 
The  council  indignantly  denied  this  accusation. 

Nevertheless  the  records  of  the  time  are  full  of  refer- 
ences to  piracy,  and  Pennsylvania  was  reported  to  have 
"become  ye  greatest  refuge  &  Shelter  for  piiats  &  Rogues 
in  America."  Undoubtedly  the  "pirats  and  rogues" 
took  advantage  of  the  mild  temper  and  humanity  of 
the  Quaker  justices.  In  1698  the  town  of  Lewes  was 
plundered  by  pirates,  a  woeful  account  of  which  is  con- 
tained in  a  letter  from  the  local  justices  to  Lt  Gov. 
MarVatn  and  in  1700  it  was  reported  to  Perm  that  the 
great  Captain  Kidd  was  lying  off  Cape  Henlopen  and 
trading  with  some  of  the  inhabitants. 

To  deal  with  such  matters,  a  court  of  Vice  Admiralty 
was  established,  by  the  Crown,  for  Pennsylvania  and  the 
territories  in  1697,  of  which  Colonel  Robert  Quarry  was 
appointed  judge.  Quarry  was  a  former  Governor  of 
South  Carolina,  a  vain  and  quarrelsome  person  who 
disliked  the  Quakers  and  was  bitterly  opposed  to  the 
proprietary  system  of  government.  Almost  immediately 
after  his  appointment  his  court  came  into  conflict  with 
the  county  court  of  Philadelphia.  Certain  goods  having 
been  seised  by  the  king's  collector  of  customs  under  a 
warrant  issued  by  CoL  Quarry,  a  judge  of  the  county 
court  at  the  instance  of  David  Lloyd,  a  lawyer  and 
member  of  the  council,  granted  a  writ  of  replcvm  under 
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which  they  were  taken  from  the  collector.  Quarry  was 
exceedingly  indignant  at  this  and  complained  to  the 
governor  and  council,  who  made  such  apologies  as  they 
could,  handed  over  the  replevin  bond  to  him,  and  repri- 
manded the  judge,  who  tendered  his  resignation.  David 
Lloyd,  however,  was  as  obstinate  and  hotheaded  as 
Quarry  himself.  At  the  succeeding  county  court  he 
brought  an  action  against  the  marshal  for  the  detaining 
of  the  goods.    In  the  words  of  Quarry. 

MYe  marshall  being  called  to  defend  the  tote,  bee  produced  in  hie 
owne  Justificaon  Hit  mattes  Lies  pats,  undr  ye  broad  seal  of  ve  Hiph 
Court  of  Admiraltie,  with  the  Judges  warrt  for  ye  seizure  aforesaid, 
which  sd  patent  having  in  the  frontis  piece  his  most  sacred  tnittet 
effigie*  stampt,  with  the  sd  seal  adpenaant,  the  sd  David  Lloyd,  in 
a  most  insolent  &  disloyal  manner,  taking  the  sd  Comission  in  his 
hand  ft  exposing  it  to  ye  people,  did  utter  ft  publish  these  scurilous 
ft  reflecting  words  following,  vis: — what  is  this?  do  you  think  to 
scare  us  wt  a  great  box  (meaning  ye  seal  in  a  tin  box)  and  a  little 
Babie;  (meaning  ye  picture  or  effigies  aforesaid);  'tis  true,  said  bee, 
fine  pictures  please  children;  but  wee  are  not  to  be  frightened  att 
such  a  rate;  «  many  more  gross  ft  reflecting  expressions  on  his  matie 
to  ye  like  effect.'* 

For  this  and  other  insults  to  the  Court  of  Admiralty, 
Penn  and  the  other  members  suspended  Lloyd  from  the 
council,  and  he  from  that  time  became  a  bitter  opponent 
of  the  proprietor. 

It  must  not  be  supposed  that  either  the  provincial 
court  or  the  council,  in  its  judicial  capacity,  was  a  court 
of  last  resort.  Under  the  charter  the  right  was  reserved 
to  the  king  to  hear  and  determine  appeals  from  all 
judgments  given  in  the  province,  and  until  the  revolu- 
tion there  was  no  court  of  last  resort  in  Pennsylvania. 
While  the  right  to  such  appeals  to  England  was  un- 
questioned, the  difficulty  and  expense  of  prosecuting 
them  was  such  as  to  render  them  infrequent.  In  1685 
there  is  a  minute  of  an  appeal  to  England  allowed  by  the 
provincial  court  upon  entry  of  security,  but  it  would 
seem  that  the  appellant  failed  to  enter  security  as  required. 

With  the  adoption  of  the  second  frame  of  government, 
or  charter  of  privileges  of  1701,  the  government  of  the 
province  assumed  a  form  that  it  was  to  retain  until  the 
revolution.    The  power  of  proposing  and  enacting  laws 
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passed  to  the  assembly  and  the  council  ceased  to  exercise 
judicial  powers.  More  important  still,  the  council  ceased 
to  be  an  elected  body  and  was  thereafter  appointed  by 
the  proprietor  or  in  his  absence  by  his  lieutenant  gov- 
ernor. The  effect  of  this  was  to  throw  into  the  assem- 
bly the  abler  spirits  of  the  opposition  and  greatly 
strengthen  that  body,  while  the  council,  chosen  from 
among  the  friends  of  the  governor  or  proprietor,  was 
thereafter  regarded  as  representing  the  proprietary 
interests  rather  than  those  of  the  populace. 

One  humble  court  has  not  been  referred  to,  that  of 
the  Coroner.  The  following  is  a  specimen  of  a  verdict 
taken  in  1699  in  Chester  County: 

"We  whose  names  are  underwritten,  summoned  and  attested  by 
the  Coroner  to  view  the  body  of  Sarah  Baker,  haveiny  made  strict 
enquiry,  and  alsoe  had  what  evidence  could  be  found,  attested  to 
what  they  know,  and  wee  can  find  noe  other  but  that  it  pleased  AU 
miphty  God  to  visit  her  with  death  by  the  force  of  Thunder;  and  to 
this  we  all  unanimously  agree." 

Who  will  say  that  this  is  not  quite  equal  in  intelligence 
to  such  verdicts  at  the  present  time? 

William  H.Loyd,  Jr. 

Notb.  The  subject  of  equity  jurisdiction  has  been  intentionally 
omitted,  H  being  intended  to  treat  that  subject  separately.  For  the 
Courts  between  i6Sa  and  itoo  special  reference  must  be  made  to  the 
very  interesting  essay  of  Lawrence  Lewis.  Jr.,  Esq.,  entitled  "The 
Constitution,  Jurisdiction  and  Practice  of  the  Courts  of  Pennsylvania 
in  the  Seventeenth  Century,"  read  before  the  Historical  Society  of 
Pennsylvania  March  1*,  1SS1. 


PROGRESS  OF  THE  LAW 


As  Marked  By  Decisions  Selected  prom  the  Advance 

Reports. 


ACCORD  AND  SATISFACTION. 

The  Superior  Court  of  Pennsylvania  decides  in  Szok  v. 
Crown,  33  Pa.  Super.  Ct,  612  that  where  an  attorney  at 
p»y»e«t:  law  collects  a  claim  for  a  client,  and  there  is 

Law  no  dispute  as  to  the  amount  collected,  but  the 

attorney  arbitrarily  fixes  the  amount  of  his  fee,  and  gives 
a  check  to  his  client,  which  recites  payment  in  full,  the  client 
may  accept  and  use  the  check  as  payment  on  account,  and 
sue  for  the  balance  which  he  claims  that  the  attorney 
wrongfully  withholds  from  him.  Compare  Washington 
National  Gas  Co.  v.  Johnson,  123  Pa.  576. 


BANKRUPTCY. 

An  important  holding  of  the  United  States  Circuit  Court 
of  Appeals  of  the  Seventh  Circuit  appears  in  Wilson  v. 
Brock  &  Rankin,  154  Fed.  343,  where  it  is  held 
that  the  Bankruptcy  Act  of  1898  providing  that 
liens  obtained  through  legal  proceedings  within  four  months 
prior  to  bankruptcy  shall  be  dissolved  by  the  bankruptcy 
proceedings,  relate  only  to  those  actions  or  proceedings 
taken  by  creditors  who,  having  no  existing  lien  or  right 
of  lien  resting  in  existing  contract  entered  into  in  good 
faith,  seek  to  obtain  a  preference  by  being  first  in  the  race 
of  diligence,  and  such  provisions  do  not  affect  a  lien  obtained 
by  a  landlord  by  the  levy  of  a  distress  warrant  for  past 
due  rent  under  a  lease  giving  the  landlord  a  right  of  lien 
and  to  distrain  for  rent  in  arrears,  which  was  entered  into 
in  good  faith  and  not  in  contemplation  of  bankruptcy;  such 
lien  being  one  which  is  preserved  by  section  Gfd. 
56S 
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CARRIERS. 

The  United  States  Circuit  Court  of  Appeals,  Sixth  Cir- 
cuit, decides  in  Clough  v.  Grand  Trunk  Western  Ry,  Co., 
155  Fed.,  81,  that  where  a  carrier  leased  motive 

Carrier  am4 

PiNemn      power,  the  use  of  its  tracks,  and  train  operatives 
totl*"  to  a  circus  company,  under  contract  exempting 

the  carrier  from  liability  for  all  injuries,  the  relation  of  pas- 
senger and  carrier  did  not  exist  between  the  railroad  com* 
pany  and  an  employe  of  the  circus  company,  travelling 
solely  by  virtue  of  his  employment,  who  was  not  a  party  to 
such  transportation  contract,  so  as  to  entitle  such  employe 
to  recover  against  the  railroad  company  for  injuries  sus- 
tained in  a  collision  between  two  sections  of  the  circus  train. 
See  also  note  to  Chamberlain  v.  Pierson,  31  C  C.  A.,  164. 

It  is  decided  by  the  Supreme  Court  of  Georgia  in  Baldwin 
v.  Seaboard  Air  Line  Ry.  Co.,  58  S.  E.  35,  that  a  passenger 
expats^*  on  a  railway  train  who  had  paid  his  fare  to  a 
PMi*Bf*r  given  city,  which  was  under  quarantine  regu- 
lations, and  who,  when  near  the  end  of  his  journey  left  the 
train  at  a  station  on  the  railway  line,  in  obedience  to  the 
order  of  a  quarantine  or  health  officer,  who  told  him  that 
he  would  not  be  allowed  to  ride  on  the  train  into  the  city, 
but  must  leave  it  at  that  station,  has  no  cause  of  action 
against  the  railway  company  for  a  wrongful  expulsion  from 
its  train,  although  the  conductor  pointed  him  out  to  the 
health  officer,  and,  after  knowledge  of  such  officer's  order 
to  the  passenger,  did  not  interfere  to  prevent  its  execution. 

The  Supreme  Court  of  Oklahoma  holds  in  St.  Louis  & 
S.  F.  R.  Co.  ▼.  McGivney,  91  Pac  963,  that  if  freight 
addressed  to  a  place  beyond  the  usual  route  of 
pint  tf*      the  common  carrier  who  first  received  it  is 
******  lost  or  injured,  the  shipper  may  demand  satis- 

factory information  from  the  first  carrier  that  the  injury 
or  loss,  did  not  occur  on  its  line,  and  if  such  carrier  fails 
to  furnish  within  a  reasonable  time  the  proof,  in  its  posses- 
sion or  under  its  control,  tending  to  show  that  it  was  not 
responsible  for  the  injury  or  loss,  it  win  be  held  liable 
therefor,  regardless  of  whether,  or  not  it  was  in  fact  re- 
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CARRIERS  (Continued). 

sponsible  for  such  injury  or  loss.    Compare  Farmmgion 

Mercantile  Co.  v.  Chicago  B.  &  Q.  R.  Co.,  166  Mass.,  154. 

In  Donlon  Bros.  v.  Southern  Pac.  Co.;  91  Pac  603,  the 
Supreme  Court  of  California  decides  that  the  court,  in 
u«itiac  determining  whether  a  contract  of  carriage, 
LUMittj  which  stipulates  that  the  carrier  shall  not  be 
liable  for  any  damage  not  caused  by  its  gross  negligence, 
and  that  the  amount  of  recovery  shall  be  adjusted  on  the 
basis  of  value  not  exceeding  the  declared  value,  based  on  a 
consideration  of  a  rate  of  transportation  lower  than  the 
rate  otherwise  would  have  been,  is  not  in  conflict  with  a 
statutory  provision  that  a  carrier  cannot  be  exonerated  from 
liability  for  gross  negligence,  and  the  contract,  if  freely 
made,  limits  the  recovery  for  damages  resulting  from  gross 
negligence. .  One  judge  dissents.  Compare  Calderon  v. 
Atlas  S.  S.  Co.,  69  Fed.  574. 

In  Danciger  et  al.  v.  WeUs,  Fargo  &  Co.,  154  Fed.  380 
the  United  States  Circuit  Court,  W.  D.  Mo.  W.  D.,  decides 
c  o.  d.  that  there  is  no  common-law  duty  resting  upon 

shipamt  an  cxpress  company  to  act  as  collection  agent 
of  the  shipper  and  require  payment  for  the  goods  as  a 
condition  of  their  delivery;  but  such  obligation,  if  assumed, 
arises  only  from  an  independent  contract,  express  or  implied, 
which  the  company  is  at  liberty  to  refuse  to  make  in  any 
particular  case,  notwithstanding  any  usage  or  custom  it 
may  have  established  or  followed,  which  cannot  enlarge. its 
legal  duty  as  a  carrier  Compare  McNichol  v.  Pac.  Express 
Co.  12  Mo.  App.  401. 


CONSTITUTIONAL  LAW. 

It  is  frequently  a  question  of  difficulty  how  far  a  Legis- 
lature can  act  so  as  to  bind  a  subsequent  Legislature:  in 
other  words  to  what  extent  a  corporation  can 
sAJqwmt  avail  itself  of  the  prohibition  against  the  im- 
***•***—  pairment  of  the  obligation  of  contracts  where 
its  grants  or  privileges  depend  upon  the  gift  of  the  Legis- 
lature.   One  phase  of  this  interesting  question  appears  in 
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CONSTITUTIONAL  LAW  (Continued}. 
Commonwealth  v.  Broad  Street  Rapid  Transit  Railway  Co., 
219  Pa.,  11,  where  it  is  decided  that  a  Legislature  cannot 
grant  away  the  State's  right  of  eminent  domain  so  as  to 
bind  future  Legislatures.  In  this  connection  see  Metropoli- 
tan City  Ry.  Co.  v.  Chicago  West  Division  Ry.  Co.,  87  111., 
317- 


CORPORATIONS 

An  important. decision  with  respect  to  compliance  with 

state  statutes  before  foreign  corporations  are  permitted  to 

Fortiia  do  business  therein  appears  in  Pittsburg  Const. 

<£P-.tu~,    Co  y   Wtsi  Side  BM  R  Co  fi  d    IS4  Fcd^ 

bmImm  92q9  whcrc  fae  unjtcci  states  Circuit  Court  of 
Appeals,  Third  Circuit,  decides  that  under  the  Pennsylvania 
Acs  of  April  22,  1874  (P.  L.  108),  which  provides  that  it 
shall  be  unlawful  for  a  foreign  corporation  to  do  any 
business  in  the  state  until  it  shall  have  registered  and  com- 
plied with  certain  other  requirements  to  bring  it  within 
the  jurisdiction  of  the  courts  in  the  state,  and  also  makes 
it  a  criminal  offense  for  any  officer  or  agent  to  transact  any 
business  within  the  state  for  a  foreign  corporation  which 
has  not  complied  with  its  requirements,  a  contract  entered 
into  in  Pennsylvania  by  a  foreign  corporation  which  had 
not  at  the  time  complied  with  the  statute  to  construct  a 
railroad  within  the  state  is  illegal  and  void,  and  no  action 
can  be  maintained  thereon,  either  against  the  other  party 
or  a  guarantor  to  recover  the  contract  price  of  wofk  done 
thereunder,  although  the  corporation  complied  with  die 
statute  prior  to  the  doing  of  the  work.  The  general  prin- 
ciple is  stated  to  be  that  whether  an  action  is  grounded  upon 
an  illegal  contract  depends  upon  whether  proof  of  soch 
contract  is  necessary  to  establish  the  cause  of  action  alleged. 
If  so,  the  court  will  not  enforce  it  nor  any  alleged  rights 
arising  out  of  it  See  in  this  connection  notes  to  Wagner  v. 
/.  &  G.  Meakin,  33  C  C  A.,  585;  and  Amnions  v.  Brunt- 
tvick-Balke  Collender  Co.,  72  C  C  A.  622. 
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The  Supreme  Court  of  Alabama  decides  in  Central  Land 
Co.  et  at.  v.  Sullivan,  44  So.  644,  that  on  a  bill  by  a  stock- 
holder to  distribute  a  corporation's  assets,  aver- 
ments that  no  meeting  had  been  held  within 
five  years,  that  no  officer  or  agent  resided  in  the  state,  and 
that  the  business  for  which  the  corporation  was  organized 
had  never  been  attempted,  sufficiently  show  an  abandonment 
of  their  duties. 

A  very  important  decision  is  handed  down  by  the  Court 
of  Chancery  of  New  York  in  Colgate  et  aL  v.  United  States 
Leather  Co.  et  at.,  67  Atl.  657  where  it  is  hdd 
that  one  purchasing  stock  for  a  corporation 
organized  for  a  specified  period,  cannot  object  to  its  subse- 
quent exercise,  in  a  legal  manner,  of  the  powed  to  consoli- 
date with  another  corporation,  where  the  power  existed  at 
the  time  of  the  purchase  but  was  conferred  subsequent  to 
its  organization,  but  the  right  to  object  to  the  consolidation 
belongs  only  to  the  persons  who  were  shareholders  to  con- 
solidate was  given.  The  case  is  very  carefully  considered 
and  will  no  doubt  prove  an  important  authority  in  corpora- 
tion law.  It  is  worthy  of  special  study.  See  in  this  con- 
nection Sparrow  v.  E.  &  C.  R.  R.  Co.  7  fad.,  369. 


CRIMINAL  LAW. 

In  People  v.  Grill,  91  Pac  515,  the  Supreme  Court  of 
California  decides  that  where  the  accused  after  having  been 
JJ^Ette*  t  convicted  of  murder  in  the  first  degree  and  sen- 
&*•<*  tenced  to  life  imprisonment  was  granted  a  new 

trial,  on  his  application,  at  which  he  was  again  convicted  of 
the  same  offense,  his  former  conviction  and  sentence  was  no 
bar  to  a  sentence  of  death  on  the  second  conviction.  Com- 
pare People  v.  Gordon,  99  Cal.  232. 


DISCOVERY. 

The  Supreme  Court  of  New  Hampshire  decides  in  Hub 
Const.  Co.  v.  New  England  Breeder*  Club  et  aL,  67  Ad. 
cSSSJuT1  574  that  a  creditor  of  a  corporation  being 
nSE**  absolutely  entitled  to  inspect  books  and  records 
of  the  corporation  relating  to  his  claim,  it  was  no  answer  to 
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his  exercise  of  such  right  dial  the  documents  sought  to  he 
inspected  in  themselves  might  not  be  admissible  in  evidence 
in  a  proceeding  to  enforce  his  dahn. 


DISTRICT  OF  COLUMBIA. 

The  United  States  GrcuR  Court,  S.  D.  New  York, 
decides  in  Lyons  v.  Bank  of  Discount  of  City  of  New  York, 
L*rui»tt*»      lS4  Fed-  39!f  d**  the  power  given  to  Congress 


j*  by  the  Constitution,  to  legislate  for  the  District 
of  Columbia,  is  not  given  to  it  as  a  local  legis- 
lature, but  as  the  legislature  of  the  United  States,  and  laws 
enacted  under  such  power  are  laws  of  the  United  States, 
and  enforceable  as  such  throughout  the  Union.  Compare 
Horner  v.  United  States,  147  U.  S.  449. 


EMINENT  DOMAIN. 

In  Portland  &  Seattle  Ry.  Co.  v.  Ladd  et  aL9  91  Pac 
573  **  Supreme  Court  of  Washington  decides  that  where, 
,a,  in  a  proceeding  to  condemn  land  for  a  railroad 
right  of  way,  defendants  claimed  injur/  to  a 
quarry,  and  it  appeared  that  the  rode  could  not  be  quarried 
without  injury  to  lands  which  defendants  did  not  own,  but 
which  belonged  to  the  railroad  company,  the  court  properly 
charged  that,  if  the  rock  could  only  be  profitably  quarried 
without  injury  to  the  land  owned  by  the  railroad  company, 
the  jury  should  disregard  all  evidence  of  the  value  of  the 
rock  as  a  quarry.  One  judge  dissents.  Compare  the  very 
recent  case  of  In  re  Mantorville  Ry.  &  Transfer  Co.,  11a  N. 
W.  1033. 


EQUITY. 
An  important  rule  of  equity  pleading  in  connection 

with  recent  railway  rate  legislation  appears  in  St.  Louis  & 
S.  F.  R.  Co.  v.  Hadley,  155  Fed.,  2*0,  where 
the  United  States  Circuit  Court,  W.  D.  Mis- 
souri, decides  that  where  suits  by  railroad  com* 

panies  to  restrain  the  enforcement  of  a  state  Statute  fixing 
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freight  rates,  on  the  ground  that  it  was  confiscatory  and 
unconstitutional,  were  pending  in  a  federal  court  at  the 
time  of  the  enactment  of  a  second  statute  fixing  passenger 
rates,  the  question  of  the  constitutionality  of  the  second  act 
may  properly  be  raised  a-.d  determined  in  the  pending  suits 
on  supplemental  trills. 


FOREIGN  CORPORATIONS 

In  British-American  Mortgage  Co.  v.  Jones,  58  S.  E., 
417,  the  Supreme  Court  of  South  Carolina  decides  that  a 
D#toc  foreign  corporation,  whose  business  it  is  to  loan 

bmimm  money  on  real  estate  mortgages,  does  business 
in  the  State  when  it  pays  in  New  York  a  draft  attached  to  a 
note  and  mortgage  executed  in  South  Carolina  on  lands  in 
the  state  on  application  forwarded  by  resident  borrower. 
Herewith  compare  Chatanooga  National  B.  &  JL  As/n.  v. 
Benson,  189  U.  S.  408. 


INJUNCTIONS 

A  very  important  case  with  respect  to  the  limits  within 
which  Courts  will  act  to  restrain  the  use  or  communication 
Tn*  °f  trade  secrets  appears  in  Vulcan  DeHnning  Co. 

*****  v.  American  Can  Co.  et  aL,  67  AtL  339.    The 

facts  were  as  follows:  The  complainant  purchased  from  a 
concern  in  Holland  a  process  for  the  successful  detinning  of 
tin  scrap  which  was  unknown  in  this  country,  the  secret  of 
which  was  zealously  guarded.  After  the  success  of  the 
process  had  been  demonstrated,  one  of  the  complainant's 
original  directors,  charged  as  such  with  the  duty  of  secrecy, 
and  who,  held  in  individual  trust  for  the  complainant  a  copy 
of  the  formula  of  its  process,  became  the  president  of  die 
defendant  corporation,  and  with  the  assistance  of  certain 
discharged  employes  of  the  complainant  installed  for*  the 
defendant  corporation  as  a  competitor  of  the  complainant 
the  process  so  purchased  fay  the  latter.    Upon  a  bill  filed  to 
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enjoin  this  competition  and  to  restrain  the  further  publica- 
tion of  the  complainant's  process — it  is  held,  (a)  That  the 
quondam  director  of  the  complainant  should  be  enjoined 
because  of  his  breach  of  trust,  (b)  That  the  defendant 
corporation  should  be  enjoined,  because  the  knowledge  of 
its  president  was  imputable  to  it.  (c)  That  the  discharged 
employes  of  the  complainant  should  be  enjoined.  See  Stone 
v.  Goss,  65  N.  J.  Eq.  756,  63  L.  R.  A.  344. 

The  United  States  Circuit  Court,  E.  D.  Pennsylvania, 
decides  in  Von  Thodorovich  v.  Franz  Josef  Beneficial  Ass**, 
per*Mi  x54  Fed.  911,  that  the  right  of  the  Emperor  of 

*****  Austria-Hungary  to  restrain  a  beneficial  associ- 

ation, doing  business  in  the  United  States,  from  using  hia 
name  and  portrait  in  advertising  its  business,  because  such 
use  is  offensive  to  the  Emperor,  is  personal  to  him,  and  can* 
not  be  availed  of  in  a  suit  in  the  federal  court  for  such  relief 
by  the  imperial  and  royal  consul  of  such  country  residing  In 
the  United  States.  See  in  this  connection  The  Anne,  3 
Wheat  435. 


JUDGMENT 

The  Supreme  Court  of  South  Carolina  holds  in  Kirvtn  v. 
Virginia-Carolina  Chcm.  Co.,  58  S.  E.  424  that  a  judgment 
um  ^  *h*  United  States  court  on  a  note  for  fertil- 

jitauu.         jzcrs  js  not  rcs  judicata  jn  an  action  in  a  state 

court  for  damages  to  defendant's  crops,  caused  by  the  use 
of  such  fertilizer,  where  the  same  question  was  raised  in  the 
United  States  court,  but  was  withdrawn  by  consent  of  the 
court  The  general  rule  being  laid  down  to  be  that  under 
the  rulings  of  the  United  States  Supreme  Court,  a  judg- 
ment is  not  res  judicata  in  a  second  action  on  a  different 
cause  of  action,  unless  the  question  was  actually  litigated  in 
the  original  action.  Two  judges  dissent  See  in  this  con- 
nection Cromwell  v.  Sac  County,  94  U.  S.,  351. 
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LOTTERIES 

In  Waite  v.  Press  Pub.  Ass'n.,  155  Fed-  58,  the  United 
States  Circuit  Court  of  Appeals,  Sixth  Circuit,  decides  that 
a  guessing  contest  prior  to  the  presidential 


cmvimc:  election  of  November,  1904,  by  which  defend- 
ant agreed  to  give  $io9ooo  to  the  person  who 
would  make  the  nearest  correct  estimate  of  the  total  popular 
vote  to  be  cast  for  the  office  of  President  of  the  United 
States,  on  November  8,  1904,  and  $5,000  for  the  second 
nearest  correct  estimate,  persons  filing  guesses  being1  re- 
quired to  pay  small  sums  as  a  subscription  to  a  periodical 
named  in  the  advertisement,  constituted  a  lottery  in  viola- 
tion of  the  federal  laws  and  also  of  a  State  statute,  providing 
that  every  person  who  shall  set  up  or  promote  within  the 
state  any  lottery  or  gift  enterprise  for  money,  or  shall  dispose 
of  any  property,  real  or  personal,  goods,  chattels,  or  mer- 
chandise, or  any  valuable  thing,  by  way  of  lottery  or  gift 
enterprise,  shall  be  punished,  &c  See  also  note  to  Mac- 
Dottald  v.  United  States,  12  C  C  A.,  346. 


MASTER  AND  SERVANT. 

The  Supreme  Court  of  Pennsylvania  decides  in  Corga* 

v.  George  F.  Lee  Coal  Co.,  219  Pa.,  386  that  where  a  person 

DtosiMai  «f  >•  employed  by  a  mining  company  as  foreman 
sera*  «« £or  m  |ong  a  tjmc  Up  to  gvc  years  Hjj^  ^ 

satisfactorily  performs  his  duties  as  foreman/9  the  company 
has  the  absolute  right,  whenever  it  becomes  in  good  faith 
dissatisfied  with  the  services  of  the  foreman,  to  discharge 
him ;  and  if  the  company  discharges  him  for  a  cause  assigned 
and  not  sufficient,  and  it  appears  that  at  the  time  the  company 
had  the  right  to  discharge  him  for  another  cause,  such  dis- 
charge will  not  be  unlawful  because  a  wrong  reason  had  been 
given  for  it  It  is  further  held  that  the  master  is  not  bound 
to  give  any  reason  for  the  dismissal  at  the  time,  and  if  he 
does,  he  is  not  hereby  estopped  from  setting  up  any  other, 
or  different  cause,  which  really  existed  when  the  servant 
was  discharged.    Compare  Koehler  v.  Buhl,  94  Mich.  496. 
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MORTGAGES  * 

The  Supreme  Court  of  California  decides  in  Cory  v.  Santa 
Ynes  Land  &  Imp.  Co.  et  at.,  91  Pac.  647,  that  where  a 
MwtfaMia  mortgagor  places  the  mortgagee  in  possession 
*••••*«•■  of  mortgaged  premises  as  additional  security, 
the  mortgagee  thereby  acquires  the  right  to  retain  posses- 
sion as  long  as  the  secured  debt  is  unpaid,  though  fore- 
closure be  barred  by  limitations.  Compare  Sped  v.  Sped, 
88  Cal.,  440,  13  L.  R.  A.,  137. 


RAILROADS. 

In  Burden  et  at.  v.  Southern  Ry.  Co.,  58  S.  E.  299  the 
Court  of  Appeals  of  Georgia  holds  that  in  the  absence  of 
shippi«f  charter  limitations,  contractual  obligations, 
PmSuim         rujc  0£  |jlc  raijroa<i  commission,  or  statutory 

enactment  to  the  contrary,  a  railway  company  may  exercise 
its  discretion  in  removing  a  side  track  or  spur  at  which  it 
has  been  accustomed  to  receive  and  deliver  freights  as  a 
common  carrier.  Compare  N.  Pac.  R.  Co.  v.  Washington 
Territory,  142  U.  S.  492. 


RECEIVERS 

In  Spence  v.  Solomons  Co.  et  ai,  58  S.  E.  463,  the 
Supreme  Court  of  Georgia  decides  that  where  money  is  held 
fm*i«  #  by  a  receiver  in  a  court  of  equity,  which  by  de- 
SaM?"9*  cree  is  payable  to  the  plaintiff,  it  is  erroneous  for 
the  chancellor,  upon  application  of  a  general  creditor  of  such 
plaintiff  who  has  no  lien  by  judgment  or  otherwise,  nor 
any  interest  in  the  fund,  either  legal  or  equitable,  to  order 
the  same  held  by  the  receiver  until  such  creditor  can  insti- 
tute and  prosecute  a  suit  for  the  recovery  of  a  judgment 
Compare  Peyton  v.  Lamar,  42  Ga.f  131. 


RELIGIOUS  SOCIETIES 

An  interesting  case  very  carefully  and  thoroughly  con- 
sidered   and   dealing  with   the   differences   between   the 
branches  of  the  Prebyterian  Church  appears  m ' 
ffiSSSF*    Mack  et  at.  v.  Kime  et  at.,  58  S.  R,  184  where 
the  "Supreme  Court  of  Georgia  holds  that  a 
voluntary  religious  society,  which  constitutes  a  subordinate 
57 
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part  of  a  religious  organization  having  established  tribunals 
authorized,  either  expressly  or  impliedly  to  decide  all  ques- 
tions of  faith,  discipline,  rule,  or  ecclesiastical  government, 
is  bound  by  the  decisions  of  all  such  tribunals  on  all  questions 
determined  by  them  within  the  respective  jurisdictions  of 
each.  In  such  cases,  where  a  right  of  property  asserted  in 
a  civil  court  is  dependent  on  a  question  of  doctrine,  discip- 
line, ecclesiastical  law,  rule,  custom,  or  church  government, 
and  that  question  has  been  decided  by  the  highest  tribunal 
within  the  organization,  to  which  it  has  been  regularly  and 
properly  carried,  the  civil  courts  will  accept  that  decision  as 
conclusive,  and  be  governed  by  it  in  its  application  to  the 
case  Before  it 


STATUTE  OF  FRAUDS. 

In  Stewart  et  at.  v.  Smith  et  at.,  91  Pac.  667,  the  Cali- 
fornia Court  of  Appeals,  of  the  Third  District,  decides  that 
extract  a  contract  by  which  testatrix,  in  consideration 
••  Wl»  of  a  transfer  of  certain  property  to  her  by  her 

children,  agreed  to  make  a  will,  leaving  at  her  death  the 
whole  of  the  property  or  residue  thereof  and  all  increase 
and  accumulations  to  her  children,  share  and  share  alike, 
and  to  execute  a  will  so  providing  was  not  within  the 
statute  of  frauds  as  an  agreement  not  to  be  performed  within 
a  year. 


TRESPASS. 

In  Hadwcll  v.  Righion,  (1907)  2K.B.  345  it  appeared 
that  the  plaintiff  was  riding  a  bicycle  on  a  highway  upon  the 
DMMtMt  footpath  of  which  were  some  fowls  belonging 
RimtmiM  to  t^g  defendant.  As  the  plaintiff  got  abreast 
of  the  fowls  a  dog  belonging  to  a  third  person  frightened 
the  fowls,  one  of  which  flew  hrto  the  spokes  of  the  machine, 
causing  it  to  upset,  whereby  the  plaintiff  suffered  personal 
injury  and  the  bicycle  was  damaged.  Undef  these  circum- 
stances the  Court  of  King's  Bench  holds  that  even  if  the 
fowl  was  not  lawfully  on  the  highway  the  circumstances 
under  which  the  accident  happened  prevented  the  damage 
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from  being*  the  natural  consequences  of  its  presence  there, 

and  that  the  plaintiff  could  not  recover.    It  is  queried  by  the 

Court  whether  the  occupiers  of  land  adjoining  the  highway 

are  not  entitled  to  allow  their  poultry  to  stray  about  the 

highway. 


TRIAL. 

The  Court  of  Appeals  of  Georgia  decides  in  E.  Van 
Winkle  &c.  Works  v.  Pittman  et  al.,  58  S.  E.  379  that  the 

right  to  open  and  conclude  in  a  jury  trial  is  of 
oj£?£tf        great  importance;  and  the  plaintiff  should  not 

be  deprived  of  this  right,  unless  the  defendant, 
in  his  pleadings,  before  the  introduction  of  any  testimony 
by  the  plaintiff,  admits  facts  authorizing,  without  further 
proof,  a  verdict  in  the  plaintiff's  favor  for  the  full  amount 
claimed  in  the  declaration.  Compare  Buchanan  v.  McDon- 
ald, 40  Ga.,  288. 


USURY. 

The  Supreme  Court  of  Washington  decides  in  Grubb  v. 
Stewart,  et  al.,  91  Pac  562  that  where  defendants  were  not 

creditors  nor  in  privity  with  an  investment  coro- 

eSSSSto  pany  which  was  complainant's  debtor  under  a 
P%m4  contract  on  which  complainant's  claim  was  based, 

they  could  not  avail  themselves  of  the  .defense  that  the 
contract  sued  on  was  usurious;  such  defense  being  personal 
to  the  debtor  and  his  privies.  Compare  Lamoille  County 
Nat.  Bank  v.  Bingham,  50  Vt  105. 


WILLS 

An  interesting  situation  is  disclosed  in  Wagstaff  v.  /of- 
land,  (1907)  2  Ch.  35  where  it  appeared  that  a  testator  gave 
_  _  all  his  furniture  and  household  goods  and  effects 
(-■■in  ai  ma  at  ^{3  |WO  residences  to  his  "  dear  wife  Dorothy 
Josephine  Wagstaff,"  and,  after  giving  various  pecuniary 
legacies,  he  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  his  said  wife  and  two  others  upon 
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trust  for  sale  and  conversion,  and  to  invest  and  pay  the 
interest  and  annual  produce  thereof  to  "  my  said  wife  during 
her  life,  if  she  shall  so  long  continue  my  widow,  for  her 
own  use  and  benefit  and  upon  or  after  her  decease  or  sec- 
ond marriage"  to  stand  possessed  of  the  residuary  trust 
estate  in  the  events  which  had  happened,  upon  trust  for  the 
plaintiff.  The  lady  whom  the  testator  called  his  wife,  and 
with  whom  he  went  through  the  ceremony  of  marriage  in 
1893,  was  at  that  time  the  wife  of  one  X.,  to  whom  she 
had  been  married  in  1884,  and  who  was  still  living. 

After  the  testator's  death  in  1903  the  lady  confessed  to 
bigamy  and  was  sentenced.  The  plaintiff  claimed  to  be 
now  entitled  to  the  whole  residuary  estate.  Under  these 
decisions  the  English  Chancery  Court  holds  that  the  testator 
meant  to  use  the  word  "  widow  "  in  a  secondary  sense,  and 
upon  the  true  construction  of  the  will  the  lady  was  entitled 
to  a  life  interest  in  the  residuary  estate,  unless  and  until 
she  contracted  a  marriage  subsequent  to  the  death  of  the 
testator.    See  in  this  connection  JoneJ  Estate,  211  Pa.  364. 


WITNESSES. 

The  Supreme  Court  of  Appeals  of  West  Virginia  holds 
in  Kirchncr  v.  Smith  et  al.  that  an  attorney  employed  by 

two  or  more  persons  to  give  professional  advice 
eviteSVt      or  assistance  in  a  matter  in  which  they  are 

mutually  interested  can,  on  litigation  subse- 
quently arising  between  such  persons  or  their  representa- 
tives, be  examined  as  a  witness,  at  the  instance  of  either, 
as  to  communications  made  when  he  was  acting  as  attorney 
for  all,  although  he  could  not  discuss  such  communication  in 
a  controversy  between  his  clients,  or  either  of  them,  and 
third  persons.    Compare  Sparks  v.  Sparks,  51  Kans.  195. 

In  State  v.  Harrison,  58  S.  E.,  754  the  Supreme  Court  of 
North  Carolina  decides  that  a  witness  may  be  allowed  to 
MM*  use  a  map  to  explain  his  testimony  though  the 

Ducr«s*        map  *s  nQt  admired  jn  evidence. 
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The  Principles  of  the  American  Law  of  Contracts  at 
Law  and  in  Equity  (Second  Edition).  By  John  D. 
Lawson,  LL.D.,  Dean  of  the  Depastroent  of  Law  and  Pro- 
fessor of  Contract  and  International  Law  in  the  University 
of  Missouri,  etc.  St  Louts:  The  F.  H.  Thomas  Law  Book 
Co.    1905.    Pp.  nv.,  688. 

This  book  deserves  to  rank  among  the  leading  elementary 
American  text  books  on  the  Law  of  Contracts.  Its  author. 
Professor  Lawson,  has  long  been  one  of  the  most  widely  known 
legal  writers  of  the  United  States.  The  material  used  in  the 
present  volume  has  been  for  some  time  in  the  process  of  col- 
lecting and  represents  the  intimate  acquaintance  of  the  author 
with  a  vast  number  of  American  decisions  at  first  hand.  Such 
independent  work  never  fails  to  be  worth  mmnHing  on  a  dif- 
ficult problem  and  often  reveals  hitherto  overlooked  cases. 
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The  book  may  profitably  be  read  by  the  law  student  and 
with  equal  profit  may  be  consulted  by  the  practitioner  in  con- 
nection with  what  we  consider  a  much  more  important  work 
by  the  same  author  and  written  on  the  same  subject,  the  tide 
"  Contracts  "  in  the  Ninth  volume  of  the  Cyclopedia  of  Law 
and  Procedure,  pp.  213-786. 

There  seem  to  be  a  few  'points,  however,  deserving  of 
criticism  in  the  volume  before  us. 

The  author's  definition  of  a  contract, 

-the  agreement  of  two  or  more  competent  persons  in  proper  form 
on  1  legal  consideration  and  with  their  free  consent  upon  a  legal 
subject  matter." 

(Introduction  p.  2),  exhibits  the  tendency,  now  fortunately 
flowing  with  a  weaker  current  than  formerly,  to  analyze  every 
contract  in  the  English  Common  Law  into  one  group  of  ele- 
ments, among  which  the  "  Consideration  "  is  given  place.  Chief 
Justice  Marshall  in  Sturgis  v.  Crowninshield,  4  Wheat  197,  in 
holding  that  a  promissory  note  is  a  contract  protected  by  the 
Federal  Constitution  observed  that 

MA  contract  is  an  agreement  Hi  which  a  party  undertakes  to  do  or 
not  to  do  a  particular  thing." 

Mr.  Lawson  begins  his  treatise  by  criticising  this  definition 
because  there  is  no  mention  of  the  M  consideration,"  The  too 
limited  scope  of  his  definition  is  disclosed  when  on  page  8a 
he  says: 

"The  formal  contract  of  our  law  is  the  Contract  under  seal  It  is 
called  a  formal  Contract  because  it  derives  its  validity  from  its  form 
alone,  and  not  from  the  fact  of  agreement,  nor  from  the  Consideration 
which  may  exist  for  the  promise  of  either  party.*9 

And  Marshall  showed  the  breadth  of  his  common  law  leanrqg 
by  not  defining  a  contract  so  as  to  exclude  commercial  paper 
and  specialties  from  the  Constitution's  protection. 

One  would  infer  from  the  author's  discussion  of  the  Statute 
of  Frauds  that  the  Statute  applied  where  the  defendant  said, 
"  if  you  will  let  A  have  the  goods  I  will  see  you  paid."  Bat 
clearly  these  words  are  not  talismanic;  they  do  not  preclude 
the  sole  liability  of  the  defendant 

In  discussing  consideration  (p.  117)  it  is  said: 

"All  that  is  necessary  to  constitute  a  valuable  consideration  is  that 
the  promisor  does  or  promises  to  do  something  Ac" 

It  would  have  been  better  to  have  said  "promisee"  though 
the  word  may  be  only  a  typographical  error. 
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The  author  is  rather  inclined  to  shut  his  eyes  to  the 
inadequacy  of  the  doctrines  of  consideration  and  to  accept 
sophistical  explanations  if  they  emanate  from  high  sources. 

**  The  true  theory  however  of  promises  of  this  kind  [Le.  to  pay  a  debt 
barred  &cl  is  that  they  do  not  create  new  contracts  but  tnat  they 
are  merely  waivers  of  a  personal  defense  against  existing  contracts.'* 

But  if  barred  how  can  the  debt  exist?  And  if  it  exists  and  it 
is  promised  that  the  defense  will  be  waive*!  what  is  the  coo* 
sideratkm  for  this  promise?  On  the  theory  of  a  waiver  the 
balance  of  a  debt  after  part  payment  ought  to  be  uncollectible 
because  waived. 

ft  would  be  franker  to  admit  that  Commercial  expediency 
outweighed  the  doctrine  of  consideration  and  prevented  its 
application  to  such  cases. 

In  discussing  offer  and  acceptance  by  mail  Mr.  Lawson  after 
citing  familiar  leading  cases  draws  certain  conclusions  from 
which  we  must  dissent: 

"  \  '  L  *  J*#  **?  P0?  °*%*  ind  tek*™ph  •*«  His  agents  respec- 
tively when  he  [i.e.  the  offeror]  expressly  makes  them  so  by  requesting 
a  reply  by  mail  or  telegraph  or  when  he  impliedly  makes  them  so  b? 
using  these  agencies  to  make  his  offer,  or  when  the  circumstances  are 
such  that  it  most  have  been  within  the  contemplation  of  the  parties 
that  according  to  the  usages  of  mankind  the  post  might  be  used  as  a 
means  of  communicating  the  acceptance.    ....     * 

In  other  words  the  author  states  that  the  post-office  is  the 
agent  of  the  offeror  when  the  circumstances  compel  the  con- 
elusion  that  the  post  might  be  used  by  the  offeree. 

But  one  of  the  latest  English  cases  cited  by  Mr.  Lawson. 
Henthorn  v.  Fraser  (1892),  2  Ch.  27,  repudiates  the  doctrine 
of  agency.    Kay,  L>  J.,  saying: 

-the  decision  in  Dunhp  v.  Higgins,  1  H.  L.  C  381.  has  been  explained 
bysayimj  that  the  post-office  was  treated  as  the  common  agetrtof  both 
contracting  parties.  That  reason  is  not  satisfactory.  The  post-office 
are  only  earners  between  them.  They  are  agents  to  convey  lu^^! 
montcatson— not  to  receive  it"  ^        ^"^ 

Mr.  Lawson  in  thus  pouring  together  Household  Ins.  Co.-  v. 
Grant,  4  Ex.  D.  2i6>  and  Henthorn  v.  Fraser,  resembles  the 
ax*  who  to  use  up  everything  on  hand  and  avoid  waste  uses 
tainted  meat  and  fresh  meat  to  make  some  fancy  dish  and  hones 
that  the  combination  will  prove  palatable. 

The  space  devoted  to  the  various  topics  does  not  seem  to  be 

in  proportion  to  their  difficulty  or  the  frequency  with  which 

cases  arise  thereunder.    Thus  the  author  devotes  about  one 

hundred  pages  to  the  subject  of  capacity  and  only  thirty-four 
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pages  to  the  subject  of  Consideration,  but  the  chief  fault 
throughout  the  work  is  that  no  reference  or  direction  is  given 
in  notes  to  the  student  where  he  can  find  fuller  discussions  erf 
the  questions  left  open. 

C.  D.  H. 


The  American  Law  of  Real  Property.  By  Christopher 
G.  Tiedeman,  Revised  and  Enlarged  by  Edward  J.  White; 
St.  Louis :  The  F.  H.  Thomas  Law  Book  Co.  1906.  Third 
Edition.    Pp.  1017. 

To  condense,  even  within  the  limits  of  a  thousand  pages, 
the  real  property  law  of  these  United  States  is  a  very  difficult 
task  and  a  man  deserves  credit  if  he  merely  makes  the  attempt 
Professor  Ticdeman's  book,  however,  is  far  more  than  an  ex* 
pcriment  in  this  direction ;  it  is  the  result  of  a  lifetime  of  pains* 
taking  labor  and  in  its  present  form  as  edited  and  revised  by 
Edward  J.  White,  Esq.,  who  was  for  years  the  author's  pupil, 
it  is  a  monument  of  accurate  legal  scholarship. 

There  is  one  feature  about  the  work  which  is  especially 
pleasing.  It  is  not  like  so  many  modern  text-books  a  mere 
digest  of  reported  cases  with  brief  summaries  of  the  law  pre- 
ceding a  wilderness  of  citations.  Instead  it  is  a  clear  and 
coherent  treatise  of  the  law  of  real  property  in  general  with 
special  notes  giving  case  citations  inserted  only  where  they  are 
useful  as  furhishing  sanction  and  authority  for  the  statements 
of  the  text.  The  main  principles  of  real  property  law  are 
clearly  and  succinctly  enumerated  and  they  are  treated  largely 
from  an  historical  standpoint  so  that  the  reader  not  only  knows 
that  a  certain  rule  or  principle  exists  but  the  reason  for  its 
existence. 

It  always  seems  a  fair  test  of  a  book  of  this  kind  to  examine 
the  manner  in  which  it  treats  of  the  famous  "  Rule  in  Shelley's 
Case/9    On  this  point  Professor  Tiedeman  says: 

"It  has  long  been  a  rule  of  common  law,  that  if  an  estate  for  life, 
or  any  other  particular  estate  or  freehold,  be  given  to  one  with 
remainder  to  his  heirs,  the  first  taker  shall  be  held  to  have  the  fee, 
and  the  heirs  will  take  by  descent  and  not  by  purchase.  The  first  taker 
is  thereby  enabled  to  make  a  free  disposition  of  the  estate  in  fee,  and 
the  heirs  take  by  descent,  only  when  no  disposition  has  been  made  of 
it  by  the  hrst  taker." 

The  italicised  portion  is  indicative  of  the  method  of  treatment 
above  referred  to  and  very  well  illustrates  it  How  often 
do  we  read  that  the  famous  "  Rule  "  means  that  where  land 
is  devised  to  a  man  and  his  "  heirs"  the  word  heirs  is  a  word 
of  "  limitation  "  and  not  of  "  purchase."  But  to  the  mind  of 
the  student  at  any  rate  and  often  to  the  mind  of  the  lawyer 
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such  a  statement  is  anything  but  enlightening.  When,  how- 
ever, it  is  coupled  with  a  clear  explanation  of  the  practical 
result  of  the  technical  distinction  it  becomes  at  once  intelligible 
and  useful. 

All  through  this  book  a  consistent  effort  is  made  to  clear 
away  the  obstacles  raised  by  archaic  Norman- French  terms  and 
moth-eaten  technicalities  and  the  refinements  of  age-old  rea- 
soning, and  in  their  pKce  to  introduce  as  their  more  vigorous 
offspring  the  modern  principles  which  control  the  acquisition, 
enjoyment  and  disposition  of  real  estate  in  the  United  States 
to-day. 

We  are  a  progressive  people  and  our  law  is  virile  and  con- 
stantly changing  to  meet  the  new  conditions  which  are  con- 
stantly arising  in  the  nation's  life.  It  is  therefore  a  pleasure 
to  meet  with  a  book  which  not  only  fills  a  national  want  but  is 
typical  of  national  thought  and  national  growth. 

T.  /.  C. 


A  Treatise  on  American  Citizenship.  By  John  S.  Wise, 
of  the  New  York  Bar.  Northport,  Long  Island:  Edward 
Thompson  Company.     1906.    Pp.  vii,  34a 

This  volume  belongs  to  the  series  of  "  Studies  in  Consti- 
tutional Law,"  of  which  scries  we  noticed  in  the  October,  1907, 
issue  of  the  Law  Register,  Mr.  McGehee's  book  on  Due  Pro- 
cess of  Law.  Its  subject  matter  has  for  some  time  been  in 
need  of  systematic  treatment,  and  the  present  publication  is 
intended  to  satisfy  this  need. 

As  citizenship,  is  stated  to  be  "the  status  of  a  citizen  with  its 
rights  and  privileges,"  its  meaning  necessarily  depends  on  the 
definition  of  a  citizen  which  term  is  described  as  implying 
"  membership  of  a  political  body  in  which  the  individual  enjoys 
popular  liberty  to  a  greater  or  less  degree*"  This  definition 
suggests  the  method  in  which  the  subject  is  developed,  the 
author  first  of  all  setting  forth  a  historical  resum£  of  the  sub- 
ject of  citizenship  in  this  country,  treating  it,  as  is  necessary, 
in  its  dual  aspect  of  citizenship  of  the  United  States  and 
citizenship  of  a  State.  This  is  followed  by  an  enumeration  and 
discussion  of  the  rights  and  obligations  appertaining  to  the 
status,  together  with  short  chapters  on  the  "  Protection  of  Gti- 
zens  Abroad  "  and  "  Expatriation." 

There  is  an  interesting  discussion  of  the  status  of  the  in- 
habitants of  the  territory  lately  acquired  by  the  United  State* 
and  its  anomalous  character  as  established  by  statute  and  de- 
cision is  fully  analyzed ;  but  here  as  elsewhere  in  the  book  the 
treatment  does  not  lay  claim  to  being  exhaustive,  but  presents 
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in  clear  manner  a  careful  and  readable  summary  of  general 
principles. 

The  rights,  privileges  and  immunities  of  citizens  are  enumer- 
ated at  length,  the  decisions  which  establish  and  define  them 
being  cited  in  formidable  numbers  in  the  notes.  However  their 
full  discussion  could  not  fairly  be  expected  in  a  book  such  as 
the  present  volume,  since  the  result  would  be  to  carry  the 
author  too  far  afield  and  obscure  the  main  purpose  and  subject 
matter  of  the  discussion. 

Like  almost  all  the  books  printed  by  this  publishing  house, 
this  volume  is  to  be  commended  for  the  very  excellent  form 
in  which  the  author's  material  is  offered  to  the  reader. 

H •     fK.    B* 


The  Law  op  Torts.  By  Francis  M.  Burdick,  Dwight  Pro- 
fessor of  Law  in  Columbia  University  School  of  Law. 
Albany :  Banks  ft  Co.    1905.    Pp.  Ixxx,  501. 

Professor  Burdick's  bode  on  Torts  presents  an  admirable 
treatise  within  comparatively  brief  compass.  Its  purpose  is 
to  state  concisely  the  rules  of  law  on  this  subject  and  to 
expound  the  reasons  for  these  rules  as  set  forth  in  the  deci- 
sions. Authorities  are,  of  course,  carefully  cited,  but  consistent 
effort  has  been  made  to  have  the  citations  in  point  and  decisive, 
and  to  avoid  cumbering  the  book  and  annoying  the  reader  with 
cases  only  remotely  bearing  upon  the  matter  under  discussion. 

The  classification  is  not  novel,  save  that  m  die  chapter  erf 
the  book  entitled  "  Harms  that  are  not  Torts,"  the  principles 
which  excuse  or  justify  acts  otherwise  tortious  are  discussed; 
and  in  the  treatment  of  particular  torts  the  author  avoids  the 
order  observed  by  some  modern  writers  and  makes  his  classi- 
fication depend  not  on  the  motive,  intent  or  state  of  mind  of 
the  wrong  doer,  but  upon  the  sort  of  harm  inflicted.  He 
considers  first  the  torts  directed  principally  against  the  person 
of  the  victim,  then  those  aimed  at  property  and  lastly  those 
which  are  invasions  of  both  personal  and  property  rights. 

Modern  developments  in  tort  law  are  carefully  treated  and 
special  reference  may  be  made  in  this  connection  to  the  dis- 
cussion of  "  Unfair  Competition "  and  to  certain  portions  of 
the  law  of  Negligence,  particularly  the  section  devoted  to  the 
"  Liability  of  Land  Owner  or  Occupier,  and  of  Others  Engaged 
in  Extra  Hazardous  Undertakings.  The  influence  of  Rylands 
v.  Fletcher  is  traced  in  its  own  and  allied  classes  of  cases,  and 
the  present  state  of  the  law  is  clearly  set  forth. 

We  might  have  expected,  perhaps,  to  find  some  treatment  of 
the  Right  of  Privacy.  In  view  of  the  comparatively  recent 
growth  of  this  branch  of  the  law  and  the  apparent  piopriety 
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of  including  the  violation  of  this  right  within  the  somewhat 
uncertain  definition  of  a  tort  it  is  strange  that  the  author  has 
entirely  ignored  it,  especially  when  we  find  so  excellent  and  sug- 
gestive a  discussion  of  the  nature  of  a  tort  as  appears  in  Chap- 
ters I  and  II,  particularly  in  connection  with  the  comments  on 
Rich  v.  New  York,  etc.,  Ry.,  87  N.  Y.  38a. 

Without  attempting  to  treat  the  history  or  the  theory  of  the 
law  of  torts  exhaustively,  the  author  has  presented  with  re- 
markable brevity  and  accuracy  the  legal  principles  involved  in 
modern  tort  litigation,  and  his  book  will,  we  believe,  find  very 
general  and  cordial  acceptance.  • 

H .  W.  B. 


Cases  on  Torts.  By  Francis  M.  Buroick,  Dwight  Profes- 
sor of  Law  in  Columbia  University  School  of  Law.  Third 
Edition.    Albany :  Banks  &  Co.    1905.    Pp  xii,  100a 

This  volume  has  been  prepared  by  Professor  Burdick  and 
the  cases  selected  and  arranged  for  the  use  of  law  students  in 
connection  with  his  treatise  on  the  Law  of  Tarts.  The  divi- 
sions of  the  subject  follow  the  classification  of  the  text  book 
both  in  the  general  outline  of  the  work,  and  in  the  subdivisions 
of  the  same. 

The  success  of  this  collection  of  cases  is  attested  by  those 
who  have  used  it,  and  this  third  edition  shows  a  careful  selec- 
tion of  recent  cases  for  addition  to  those  formerly  included, 
thus  insuring  the  continuance  of  its  valuable  character  as  a 
body  of  cases  illustrating  the  essential  principles  of  tort  law. 

It  may  be  doubted  whether  the  "  case  system  n  can  be  utilized 
to  best  advantage  when  the  collection  of  decisions  is  parallelled 
by  a  treatise  analyzing  the  subject.  Though  the  student  finds 
the  subject  adequately  expounded  in  such  a  text  book,  he  is 
unlikely  to  secure  the  discipline. and  the  resulting  thorough- 
ness of  comprehension  which  results  from  an  independent 
study  of  the  cases. 

H.  IV.  B. 


The  Law  op  Torts.  By  Melville  Madison  Bigelow. 
Eighth  Edition.  Boston:  Little,  Brown  ft  Co.  1907.  Pp. 
xxxv,  503. 

When  a  legal  text  book  reaches  its  eighth  edition  it  estab- 
lishes a  claim  to  favorable  recognition.  This  recognition  may 
be  due  to  its  success  as  a  treatise  of  particular  utility,  or  to 
its  adequacy  as  a  thorough  and  comprehensive  discussion  of 
underlying  principles.  Bigelow  on  Torts  is  entitled,  we  be- 
lieve, to  recognition  on  both  grounds,  and  particularly  in  this 
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latest  edition  is  there  a  profound  appreciation  of  the  influence 
of  social  and  economic  forces  in  the  development  of  the  law. 

The  first  chapter,  devoted  as  it  is  to  "  Theory  and  Doctrine 
of  Tort,"  contains  a  discussion  of  legal  right,  which  is  deserv- 
ing of  most  careful  consideration,  and  has  a  far  wider  bearing 
than  a  simple  preface  to  the  study  of  tort  law.  It  is  an  ex- 
amination of  the  fundamental  conditions  which  find  expression 
in  the  decisions  of  tribunals  and  consequently  in  the  shaping 
and  moulding  of  the  body  of  the  law. 

Tort  liability  is  considered  under  two  heads,  that  resulting 
from  acts  involving  a  "  Culpable  Mind  "  and  that  resulting 
from  acts  the  effect  of  an  "  Inculpable  Mind,"  and  the  rules 
applicable  in  each  case  are  correlated,  and  their  connection 
pointed  out.  It  will,  perhaps,  be  a  surprise  to  some  to  find 
"  Negligence,"  discussed  under  the  head  of  "  Culpable  Mind/' 
but  the  author's  reasons  for  this  classification  will  be  found  to 
be  of  no  little  interest,  and  deserving,  as  in  fact  the  whole 
treatise  is,  of  serious  consideration. 

Of  special  importance,  however,  is  the  recognition  given 
by  the  author  to  what  he  designates  a  new  point  of  view  emerg- 
ing out  of  the  agitation  of  social  movements  within  recent 
years.  This  he  describes  as  the  struggle  between  equality  and 
inequality — between  the  public  and  privilege,  and  between 
privilege  as  capital  and  privilege  as  labor — illustrated  by  such 
cases  as  Rice  v.  Albee,  164  Mass.  88,  and  May  v.  Wood,  172 
Mass.  11,  in  this  country,  and  Allen  v  Flood  (1898),  A.  C  1, 
in  England.  The  serious  part  played  by  the  principles  appear- 
ing in  these  decisions  has,  of  course,  not  failed  of  recognition, 
but  they  receive  in  this  volume  a  treatment  adequate  and  ex- 
haustive. 

There  is  no  doubt  that  the  present  edition  of  this  work  will 
add  largely  to  its  claim  on  the  profession,  and  establish  still 
further  the  well-earned  rcputaton  it  has  already  secured 

Mm     lV*    D» 


The  Law  of  Private  Corporations.  By  William  L.  Clark* 
Jr.,  Instructor  in  Law  in  the  Catholic  University  of 
America.  Second  Edition,  by  Francis  B.  Tiffany.  Horn- 
book Scries.  St.  Paul,  Minn. :  West  Publishing  Co.  1907. 
Pp.  xv,  721. 

The  special  features  of  the  Hornbook  Series  of  legal  text 
books,  the  succinct  statement  of  the  leading  principles  in  black- 
letter  type,  the  more  extended  commentary,  elucidating  the 
principles,  and  the  notes  and  authorities,  have  found  general 
favor  with  a  large  part  of  the  profession.  The  present  volume 
is  prepared  in  the  usual  form,  and  follows  closely  the  lines  of 
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A  cursory  examination  of  this  first  volume  will  convince 
the  reader  of  the  critical  judgment  that  has  been  exercised  in 
the  selection  of  the  essays  published,  and  such  names  as  Mait- 
land,  Pollock,  Jenks,  Stubbs,  Bryce,  Beale  and  others  guarantee 
the  value  of  the  publication,  were  any  guarantee  needed. 

There  are  twenty^nc  essays  included  in  this  volume  grouped 
together  under  the  following  historical  subdivisions:  Before 
the  Norman  Conquest;  From  the  Norman  Conquest  to  the 
Eighteenth  Century;  The  American  Colonial  Period;  Expan- 
sion and  Reform  of  the  Law  in  the  Nineteenth  Century,  and 
Bench  and  Bar  from  Norman  Times  to  the  Nineteenth  Century. 

It  is,  of  course,  impossible  for  us  to  consider  these  essays 
with  any  hope  of  adequate  criticism  All  have  appeared  before, 
scattered  principally  through  the  pages  of  various  legal  peri- 
odicals. With  many  of  them  the  intelligent  part  of  the  pro- 
fession is  already  familiar.  It  is  gratifying  to  find  them  now 
offered  in  a  form  making  them  available  as  a  part  of  a  lawyer's 
library,  as  well  as  making  possible  their  use  in  the  various 
law  schools  of  the  country  in  connection  with  the  constantly 
increasing  regard  for  the  historical  development  of  various 
branches  of  the  law. 

The  committee  in  charge  of  the  publication  is  composed  of 
Prof.  Ernst  Frcund,  of  the  University  of  Chicago;  Prof.  Wil- 
liam E.  Mikell,  of  die  University  of  Pennsylvania;  and  Prof. 
John  H.  Wigmore,  of  Northeastern  University. 

H.  W.  B. 

Thb  Preparation  and  Contest  op  Wills,  with  Plans  of 
and  Extracts  from  Important  Wills.  By  Daniel  S.  Rbmsbn, 
of  the  New  York  Bar.  New  York:  Baker,  Voorhis  ft  Com- 
pany.   1907.    Pp.  xli,  839. 

The  character  of  this  book  is  well  explained  by  its  author 
in  his  preface,  where  he  states  his  intention  to  be  to  adopt 
the  ante  mortem  rather  than  the  post  mortem  point  of  view. 
Its  purpose  is  to  equip  the  practitioner  to  advise  a  client  fully 
and  intelligently  as  to  the  various  modes  of  disposition  of 
his  property  open  to  him,  and  to  enable  the  attorney,  having 
received  instructions,  to  draw  the  will  with  precision  and 
accuracy.  It  is  not  intended  as  an  authority  upon  the  inter- 
pretation of  the  intricacies  of  wills  of  doubtful  meaning,  and 
does  not  pretend  to  compete  with  such  a  treatise  as  Jannan's 
either  in  its  scope  or  in  its  profound  scholarship.  In  its  own 
field  it  is  a  book  which  is  without  doubt  of  practical  value  in 
connection  with  the  drawing  of  wills. 

It  is  to  be  commended  to  the  younger  members  of  the  bar. 
not  on  account  of  its  being  elementary  in  character,  but 
because  it  is  especially  helpful  to  those  members  of  the  pro- 
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fessaon  who  have  not  by  experience  become  familiar  with  the 
situations  likely  to  arise  in  connection  with  the  settlement  of 
estates,  and  against  which  it  is  incumbent  on  them  to  guard. 
Too  often  these  essentials  are  learned  only  after  regrettable 
experience  where  proper  provisions  have  been  omitted,  and 
books  which  will  really  help  the  young  attorney  in  avoiding 
probable,  but  often  inexcusable,  mistakes  and  omissions  are 
not  numerous.  To  this  class,  however,  we  regard  this  book 
as  belonging. 

It  is  unnecessary  to  indicate  the  classification  of  the  subject 
matter.  Suffice  it  to  say  that  the  division  of  the  topics  is  not 
novel,  but  the  treatment  is  clear  and  comprehensive.  While, 
as  we  have  indicated,  the  work  is  not  an  exhaustive  treatise 
on  the  validity  and  construction  of  wills,  it  sets  forth  in  excel- 
lent fashion  just  those  rules  with  respect  to  wills  and  estates 
created  thereunder  and  with  respect  to  allied  matters,  which 
are  necessary  to  the  attorney  who  would  draw  a  will  with 
knowledge  of  the  alternative  provisions  open  to  the  testator, 
and  the  form  of  execution  required  to  give  the  instrument 
validity. 

An  excellent  feature  of  the  book  consists  of  extracts  from 
important  wills  drawn  by  eminent  counsel  and  exhibiting 
forms  of  testamentary  disposition  which  provide  for  complex 
and  unusual  situations  as  well  as  for  the  more  customary 
though  frequently  involved  trusts.  This  part  of  the  book 
covers  over  three  hundred  pages,  and  possesses  no  little  value. 
Many  lawyers  would,  we  fed  sure,  regard  it  as  sufficient  to 
entitle  the  book  to  favorable  consideration.  If.  W.  B. 

Thb  Law  op  Marriacb  and  Divorcb.    By  Prank  Kbbxbr, 

of  the  Boston  Bar.     Boston:    William  J.  Nagd.     1906. 
Pp.  xvii,  609. 

This  work  gives  every  evidence  of  a  great  deal  of  research 
on  the  part  of  the  author.  It  attempts  to  condense  and  place 
in  handy  form  for  rapid  reference  the  various  and  often  diverg- 
ent statutes  of  all  the  states  relating  to  marriage  and  divorce, 
and  to  cite  the  leading  cases  on  these  subjects  in  every-  juris- 
diction. The  form  of  the  book  is  logical.  It  treats  first  of 
the  inception  of  the  institution  of  marriage,  and  then  proceeds 
to  consider  by  regular  steps  the  causes  and  form  of  its  dissolu- 
tion and  the  topics  such  as  alimony,  custody  of  children,  etc., 
which  are  necessarily  incident  thereto. 

It  is  believed  that  this  book  will  be  of  great  service  to  the 
busy  lawyer  who  wants  to  decide  divorce  problems  m  a  hurry  1 
This  will  be  especially  true  when  the  problem  arises  with 
relation  to  the  law  of  a  State  other  than  his  own. 

T.J.G. 
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Military  Law  and  the  Procedure  op  Court  Martial. 
By  Edgar  S.  Dudley,  LL.  B.,  LL.  D.t  Colonel,  Judge 
Advocate,  U.  S.  Army,  Professor  of  Law  at  the  united 
States  Military  Academy,  West  Point,  New  York.  New 
York;  John  Wiley  ft  Sons:  London;  Chapman  ft  Hall* 
Limited.    1907.    Pp.  ix,  650. 

While  this  book  has  been  prepared  primarily  to  meet  the 
necessity  at  the  United  States  Military  Academy  for  a  text 
book  which  should  give  in  relatively  brief  compass  a  clear 
and  thorough  outline  of  the  science  of  military  law  it  will 
prove  instructive  reading  to  any  one  interested  in  its  subject 
matter  as  well  as  a  valuable  source  of  information  in  regard 
to  questions  not  infrequently  arising  with  respect  to  the 
extent  of  the  military  power  in  the  punishment  of  offenses, 
and  its  relation  to  the  civil  power. 

The  subject  matter  is  well  arranged  and  the  various  steps 
of  procedure  in  military  courts  are  lucidly  and  concisely 
treated.  Following  this  portion  of  the  book  is  a  chapter 
covering  not  far  from  one-third  of  the  text  in  which  the 
articles  of  war  are  separately  considered. 

Appendices  are  added  containing,  inter  alio,  the  text  of  the 
articles  of  war,  and  general  forms. 

H  W.B. 
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SUICIDE. 
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604  INDEX. 

TAXATION. 

Description  of  land.  59 

National  securities,  44s. 

Private  alleyway,  jtj. 
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